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(Testimony  of  William  R.  Coleman.) 

Q.     Did  5^ou  go  to  that  corner? 

A.  Yes,  I  went  across  what  I  supposed  was  one 
side  of  the  place,  that  was  just  across  the  end;  it 
laid  in  a  narrow  strip,  and  he  said  that  was  about 
where  the  other  corner  would  come ;  of  course  there 
was  no  mark  on  the  quarter,  at  least  he  said  there 
wasn't  an}^  mark  there;  I  didn't  go  all  over  the  land; 
it  was  pretty  rough  country  in  there. 

Q.  Mr.  Coleman,  did  you  talk  with  any  other  per- 
sons with  the  view  of  having  them  locate  on  any  tim- 
ber land  so  that  they  might  make  some  money  out  of 
it?  A.     No,  not  that  I  remember  of. 

Mr.  KEIGWIN. — Do  you  know  how  far  the  Star 
ranch  is  from  Boise  ?  A.     No,  sir,  I  do  not. 

Q.     How  far  would  you  say  it  is,  approximately? 

A.  By  wagon  road  I  would  think  it  was  about 
twenty-eight  or  thirty  miles. 

Q.  Do  you  remember  how  much  your  team  cost 
you,  for  your  party,  the  day  you  went  up  there  ? 

A.  No,  I  don't,  I  don't  recollect;  I  think  it  cost 
us  something  like  $3.50  apiece. 

Q.     How  many  daA's  were  you  gone  ? 

A.  That  was  for  the  trip.  Why,  we  went  out  of 
here  in  the  afternoon  and  came  back — and  stayed 
there  over  night,  was  there  that  day,  and  came  back 
that  evening  or  night;  I  think  it  was  ten  or  eleven 
o'clock  when  we  got  back  into  Boise. 

Q.  Did  that  $3.50  include  your  board  up  there,  or 
did  you  pay  it  ? 

A.  I  don't  recollect;  you  see  I  was  working  there 
for  Mr.  Ellis,  and  I  paid  the  money  to  Mr.  Ellis ;  he 
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was  running  the  shop  and  doing  work  for  the  Wood 
River  barn,  and  had  it  charged  to  Mr.  Ellis,  and  I 
paid  Mr.  Ellis. 

Q.  I  think  you  said  to  Mr.  Bundy  that  you 
wouldn't  accept  any  money  from  Mr.  Ellis  because 
you  thought  it  would  be  wrong  % 

A.     From  Mr.  Ellis? 

Q.     Mr.  Kinkaid. 

Mr.  BUNDY.— He  didn't  say  quite  that,  Mr. 
Keigwin. 

A.  No,  I  said  that  I  wouldn't  have  went  to  Mr. 
Kinkaid  for  money  for  myself,  but  if  he  had  offered 
it  to  me  I  couldn't  say  what  I  would  have  done;  I 
might  have  taken  it. 

Mr.  KEIGWIN.— Q.  What  I  am  trying  to  get  at 
is  this :  W^as  it  your  understanding  at  that  time  that 
it  would  be  unlawful  for  you  to  borrow  money  with 
which  to  prove  up  ? 

A.  It  was  my  understanding  that  through  his 
locating  me  I  wouldn't  expect  to  get  any  money  from 
him,  didn't  expect  to. 

Q.  You  misunderstand  my  question.  Did  you 
understand  at  that  time  that  it  would  be  a  violation 
of  the  law  if  you  M^ere  to  prove  up  on  borrowed 
money  ? 

A.  Well,  I  understood,  I  understand  that  if  a 
man  locates  you  and  he  furnishes  you  the  money  to 
make  final  proof  and  prove  up,  that  it  isn't  right; 
that  is  what  I  understood,  and  I  understood  at  that 
time  that  it  would  be  a  violation  of  the  law. 

Mr.  BUNDY. — To   borrow   from   the   man   that 
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locates  you? 

A.  Yes,  sir,  to  borrow  from  the  man  that  locates 
you. 

Mr.  KEIGWIN.— Q.  You  still  understand  that 
to  be  the  law,  do  you  ? 

A.     Yes,  sir,  if  a  man  makes  any  agreement,  I  do. 

Q.  Do  you  remember  that  when  you  made  final 
proof  this  question  was  asked  you  and  this  answer 
given  by  you,  which  I  now  proceed  to  read:  ** Ques- 
tion 17.  Where  did  ,you  get  the  money  with  which 
to  pay  for  this  land,  and  how  long  have  you  had  same 
in  your  actual  possession?  A.  From  my  earnings. 
Have  had  money  about  three  months." 

A.     Yes,  that  is  the  answer  that  I  made. 

Q.     That  answer  w^as  not  correct,  was  it? 

A.     Is  this  in  the  final  proof  ? 

Q.    Yes. 

A.  My  recollection  is  that  I  answered  that  I  had 
had  the  money  for  some  time;  I  don't  remember  that 
I  said  I  had  had  it  for  about  three  months ;  I  remem- 
ber that  I  did  say  it  was  money  from  my  earnings, 
and  some  I  had  saved  from  my  business  in  the  shop. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Coleman,  what  time  did  you  leave  Star 
ranch  to  go  out  and  look  at  this  land? 

A.     I  think  about  eight  o'clock  in  the  morning. 

Q.     What  time  did  you  return  ? 

A.  I  think  it  must  have  been — it  was  about  four 
0  'clock.  .  - 

Q.    What  did  you  do  during  the  interval  besides 
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(Testimony  of  William  R.  Coleman.) 
going  and  looking  at  your  claim,  what  did  you  do, 
if  anything,  between  eight  o'clock  and  four,  except 
look  at  your  claim? 

A.  That  is  all  we  done;  we  went  out  there  and 
back. 

Q.     How^  far  do  you  think  you  went? 

A.     I  thought  we  went  about  six  miles. 

Q.  But  the  map  shows  that  j^ou  went  about  ten, 
if  you  went  to  your  claim?  A.     Yes,  sir. 

Q.     How  did  you  go — walk  or  drive  ? 

A.    Went  afoot  to  see  the  timber. 

Q.  You  didn't  understand  then,  and  don't  now, 
Mr.  Coleman,  that  you  was  violating  the  law  to  bor- 
row money  on  your  credit  in  the  open  market  from 
somebodj'  that  didn  't  locate  you,  for  proving  up  ? 

A.  No,  sir,  I  understood  that  if  a  man  had  confi- 
jdjence  in  me  to  loan  me  the  money,  I  would  give  him 
my  note  for  it. 

Mr.  BUNDY.— You  are  absolutely  right,  Mr. 
Coleman. 

(Witness  excused.) 

[Testimony  of  Alexander  T.  Ellis,  on  Behalf  of  the 
Complainant.] 

ALEXANDER  T.  ELLIS,  produced  as  a  witness 
on  behalf  of  complainant,  being  first  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.     Your  name  is  Alexander  T.  Ellis? 
A.    Yes,  sir. 
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Q.    Where  do  you  reside,  Mr.  Ellis? 

A.    910  Grove. 

Q.     This  city?  A.     Yes,  sir. 

Q.     How  long  have  you  resided  there,  or  in  Boise  ? 

A.  I  have  been  in  Boise  since  the  9th  day  of  No- 
vember, fifteen  years  last  November. 

Q.     What  is  your  occupation? 

A.     Blacksmith. 

Q.    Are  you  in  that  business  now? 

A.    No,  I  ain't. 

Q.    What  is  your  business  now  ? 

A.  Oh,  sometimes  ranch  a  little;  used  to  run  the 
Kenmore  House,  and  traded  that  off  for  a  ranch. 

Q.     The  Hotel  Kenmore? 

A.    Yes,  sir,  Hotel  Kenmore. 

Q.     You  were  a  blacksmith  though  in  1903? 

A,  Yes,  sir,  1903,  that  was  the  year  I  built  the 
house. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  1903,  did  you? 

A.  Yes,  sir,  I  took  up  a  claim;  yes,  it  was  that 
season. 

Q.  Now,  who  spoke  to  you  about  taking  up  a 
timber  claim? 

A.  Well,  sir,  nobody  spoke  to  me  particular  about 
it,  but  I  was  talked  to,  there  was  a  good  many  talk- 
ing about  it,  and  around  about  it;  it  was  talked  on 
the  street  and  talked  in  the  shop ;  in  the  shop  I  heard 
mention  of  it. 

Q.  Was  Mr,  Coleman  working  for  you  at  that 
time? 
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A,     He  was  working  with  me  at  that  time. 

Q.  Was  Mr.  Rice  J.  Harbaugh  working  for  you 
at  that  time? 

A.     No,  sir,  he  was  working  for  somebody  else. 

Q.  Did  you  talk  with  these  gentlemen  about  tak- 
ing up  a  timber  claim  ? 

A.  I  must  have  undoubtedly  talked  about  it,  but 
I  couldn't  tell  3^ou  what  I  did  say. 

Q.  Did  you  talk  to  Mr.  John  Kinkaid  about  tak- 
ing up  a  claim?  A.     No,  sir. 

Q.  Did  Mr.  John  Kinkaid  live  at  your  house  at 
that  time? 

A.     No,  sir,  I  didn't  know  the  man  at  that  time. 

Q.  You  eventually  decided  to  take  up  a  timber 
claim  ? 

A.  Yes,  Coleman,  Faraday,  and  Harbaugh  was 
going  to  take  up  one,  and  I  told  them  I  would  go  with 
them. 

Q.  They  had  told  you  they  were  going  to  take  up 
a  claim?  A.     Yes,  they  were  going. 

Q.  How  long  before  you  went  did  they  tell  you 
they  were  going  to  take  up  one  ? 

A.  Oh,  it  was  a  few  days;  I  couldn't  tell  you  just 
how  many;  it  was  the  day  before,  I  think  it  was,  a 
day  or  two  days  before  that,  I  made  up  my  mind  to 
go. 

Q.  Do  you  remember  what  day  of  the  week  you 
went?  A.     No,  I  couldn't  tell  you. 

Q.  Do  you  remember  what  day  of  the  week  you 
returned  ? 

A.     No,  I  couldn't  tell  you   that;   I  know  it  was 
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dark  when  we  returned ;  it  was  way  in  the  middle  of 

the  night  some  time. 

Q.  Friday  gets  just  as  dark  as  Saturday,  don't 
it? 

A.     It  was  between  two  days  when  we  returned. 

Q.     Who  arranged  for  this  party  to  go  1 

A.  I  don't  know  about  that;  I  went  to  the  Wood 
River  Stable  and  got  the  team,  I  hired  the  team. 

Q.    Do  you  know  what  that  team  cost? 

A.     I  couldn't  tell  you  that  now, 

Q.     Do  you  know  who  paid  for  the  team? 

A.     We  each  paid  for  our  own  parts. 

Q.  You  paid  for  the  team  and  the  others  paid 
you  ? 

A.  I  couldn't  say  for  sure,  but  I  know  each  man 
paid  his  own  part,  but  I  hired  the  team. 

Q.  And  you  don't  recollect  whether  you  paid  all 
of  it  or  w^hether  each  one  went  there  ? 

A.  Well,  if  they  paid  it  to  me,  I  paid  it  to  the 
livery  stable  man;  I  don't  remember  how  that  was, 
but  each  man  had  to  stand  his  own  expenses. 

Q.  You  were  doing  work  for  the  Wood  River 
barn?  A.     Yes,  I  was  doing  work  for  them. 

Q.  What  is  your  recollection — that  they  were  in 
your  debt  and  you  charged  them,  and  the  rest  of  the 
men  paid  you? 

A.  As  far  as  that  is  concerned,  I  couldn't  tell 
you,  but  I  know  I  w^ent  there  for  the  team. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, dated  September  14,  1903,  of  Alexander  T. 
Ellis,  and  ask  you  whether  or  not  that  is  your  signa- 
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tiire  to  that  paper, 

A.     Yes,  that  is  my  signature. 

Q.  I  show  3^ou  non-mineral  affidavit  of  the  same 
date,  of  Alexander  T.  Ellis,  and  ask  you  if  that  is 
your  signature. 

A.     Yes,  sir,  that  is  my  signature. 

Q.  I  show  you  the  testimony  of  Alexander  T. 
Ellis,  given  on  final  proof,  December  11,  1903,  and 
ask  you  if  that  is  your  signature? 

A.     Yes,  sir  that  is. 

Q.  I  show  you  cross-examination  of  Alexander  T. 
Ellis,  on  the  same  occasion,  and  ask  you  if  that  is 
your  signature  to  that  paper  I  A.     Yes. 

Q.  I  show^  you  deed,  dated  January  4,  1904,  by 
Alexander  T.  Ellis,  and  Josephine  Ellis,  to  George 
S.  Long,  and  ask  you  if  that  is  your  signature  to  that 
deedf  A.     Yes,  sir. 

Q.     And  is  that  your  wife's  signature "? 

A.     Yes,  sir. 

Q.  Did  you  know  wdien  you  left  here  who  was 
going  to  locate  you  I 

A.  Yes,  there  was  a  man  going  to  be  up  at  the 
Star  ranch  to  locate  us. 

Q.     Did  you  know  who  it  was*? 

A.     Well,  I  had  heard  his  name. 

Q.     Was  it  Patrick  Downs  ?  A.     Yes,  sir. 

Q.     Who  told  you  that? 

A.  Well,  I  don't  know  just  exactly,  but  then  I 
expect  it  was  Coleman  or  Harbaugh,  one  of  these  fel- 
lers. 

Q.     Did  you  know  Mr.  Dean  West  at  that  time  ? 
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A.    No. 

Q.    Mr.  Henry  Rice  ? 

A.     No,  I  don't  know  as  I  know  Rioe. 

Q.     Mr.  John  I.  Wells?  A.     No. 

Q.     Did  you  know  Patrick  Downs  ? 

A.  I  didn't  know  him  when  I  see  him,  not  till  I 
met  him  np  there. 

Q.  And  the  party,  of  you  went  up  to  the  Star 
ranch  ? 

A.  Yes,  we  went  up  and  stayed  at  the  Star  ranch 
that  night  and  the  next  morning  we  came  out. 

Q.     And  were  located  the  next  day? 

A.  Yes,  and  that  night  we  came  home ;  we  started 
home  late  that  night. 

Q.  Did  Mr.  Downs  give  you  a  description  of  the 
property  you  located  on  1 

A.  Well,  sir,  I  couldn  't  tell  you  whether  he  give  it 
to  me  then,  but  he  showed  me  it,  asked  me  if  I  wanted 
to  go  over  it,  and  it  was  getting  so  late  I  didn't  want 
to. 

Q.     You  didn't  go  over  it? 

A.  No,  sir;  it  was  down  like  this  (indicating), 
down  here. 

Q.     Did  you  go  over  the  land  at  all  ? 

A.  Yes,  he  says  "Here  is  the  corner,"  and  he 
says,  "It  runs  down  this  way,  and  up  that  way  (in- 
dicating)," and  he  says,  "If  you  want  to  go  over  it 
you  can  go  over  it,"  and  I  says  "No,  I  am  getting  too 
tired  now." 

Q.  When  you  got  to  the  Star  ranch  did  you  have 
any  talk  with  Downs  ? 
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A.     No,  I  didn't  see  him  until  next  morning. 

Q.  Did  you  have  any  agreement  about  paying 
him? 

A.     No,  but  I  knowed  I  would  have  to  pay  $25. 

Q.    When  did  you  pay  that? 

A.  I  paid  it  afterwards ;  he  came  to  the  shop  and 
I  paid  it,  as  near  as  I  remember. 

Q.  He  took  you  out  to  this  piece,  and  said,  "This 
is  the  piece  I  am  going  to  locate  you  on"? 

A.     Yes,  sir,  showed  me  in  which  direction  it  was. 

Q.     And  that  was  the  piece  you  filed? 

A.     I  guess  it  is ;  that's  all  I  know  about  it. 

Q.  Did  you  have  any  talk  with  Mr.  Downs  about 
where  you  would  have  your  papers  prepared,  or  who 
would  draw  your  papers? 

A.     No,  not  as  I  can  remember. 

Q.     And  then  you  came  back  to  Boise? 

A.     Yes,  sir. 

Q.  Did  you,  and  Mr.  Coleman,  Mr.  Faraday,  and 
Mr.  Harbaugh  all  return  together  ? 

A.     Yes,  sir,  we  all  came  back  in  the  same  rig. 

Q.  Did  you  go  to  Mr.  Kinkaid's  office  after  you 
returned,  with  Mr.  Coleman? 

A.  Well,  sir,  I  couldn't  tell  you  a  thing  about 
whether  we  went  up  there  or  not;  the  first  time  I 
remember  Kinkaid  to  see  him  was  the  night  we  was 
in  line;  they  pointed  Mm,  and  I  asked  who  he  was; 
and  he  was  an  extra  tall  man ;  that  was  the  first  time 
I  ever  seen  Kinkaid  to  know  him. 

Q.  Do  you  remember  what  time  you  went  into 
line  that  night? 
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A.     Oh  we  went  into  line  about  dark. 

Q.  Do  you  remember  who  told  you  to  get  into 
line  ?  A.     Harbaugh  eome  and  told  me. 

Q.     That  was  Sunday  night '?  A.     Yes,  sir. 

Q.     He  came  to  your  house  and  told  you  ? 

A.    Yes,  sir. 

Q.     And  did  he  go  down  with  you  and  get  in  line  1 

A.  He  went  off,  I  don't  know  where  he  went,  and 
after  I  got  my  supper  I  went. 

Q.    Was  he  there "? 

A.  He  was  there  some  time  during  the  night  in 
line  with  the  rest  of  us. 

Q.     That  is  Eice  J.  Harbaugh"?  A.     Yes. 

Q.  Do  you  remember,  when  you  w^ere  all  in  line, 
somebody  telling  you  to  get  out  of  the  building  f 

A.     Yes,  sir. 

Q.     Who  was  that  ? 

A.     That  was  Peter  Sonna. 

Q.     Did  anybody  tell  you  not  to  get  out  of  line  ? 

A.  Yes.  That  was  the  first  time  I  seen  Kinkaid 
to  know  him ;  he  said  we  was  to  stay  there  where  we 
were. 

Q.     Did  somebod}^  go  out  to  get  himi 

A.  I  couldn't  tell  you  that ;  he  come  down  the  hall, 
and  we  was  out  this  way  (indicating)  from  the  door. 

Q.  How  do  you  know  wdiere  you  received  this 
sworn  statement,  and  this  non-mineral  affidavit,  and 
this  notice  of  publication? 

A.  I  couldn't  tell  you  a  thing  about  that ;  that  has 
slipped  my  memory. 

Q.     Do  you  know  whether  they  were  brought  to 
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you  in  line  or  not? 

A.     I  couldn't  tell  you  a  thing  about  it. 

Q.     You  don't  know  whether  you  went  to  Kin- 
kaid's  office  to  have  them  prepared? 

A.     I  couldn't  tell  you  a  thing  about  those  papers, 
not  even  the  deed. 

Q.     And  you  stayed  there  until  next  morning? 

A,     Yes,  sir. 

Q.     Do  you  remember  who  was  next  to  you  in 
line?  A.     No,  I  couldn't  tell  you. 

Q.     Do  you  know  how  many  were  ahead  of  you  in 
line? 

A.     No,  I  couldn't  tell  you  that;  I  know  there  was 
quite  a  few. 

Q.     How  man}'  were  in  line  altogether? 

A.     Oh,  gosh,  I  couldn't  tell  you. 

Q.     Ten,  or  twenty-five,  or  thirty? 

A.     I  couldn't  tell  you ;  quite  a  few,  I  know. 

Q.     Did  you  get  your  breakfast  in  line  the  next 
morning  ? 

A.     By  gosh  I  don't  know;  the  boys  joshed  me 
about  that. 

Q.     You  don't  know  whether  you  brought  your 
lunch?  A.     No,  sir,  I  don't  know. 

Q.     Did  you  stand  up  all  night  ? 

A.     No,  sir,  we  sat  down. 

Q.     Have  chairs  out  there  ? 

A.     No,  I  don't  believe  there  was  any  chairs;  I 
don't  remember  of  any  chairs. 

Q.     Do  you  remember  whether  you  got  away  from 
the  land  office  before  noon  or  after  noon  that  day? 
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A.  I  couldn't  tell  you  that;  I  know  I  .^ot  away 
some  time  during  that  day,  that's  all. 

Q.  Do  you  remember  when  you  filed  your  first 
papers  whether  you  paid  some  money  in  the  land 
office? 

A.  I  paid  some  money  in  the  land  office;  I  paid 
some  money,  but  that's  all  I  do  know. 

Q.     Was  it  $10  or  $100? 

A.  Well,  sir,  I  couldn't  tell  you  that,  to  l)e  posi- 
tive about  it ;  you  might  think  its  funny,  but  I  'm  tell- 
ing you  just  what  I  can  remember. 

Q.  That's  all  we  want,  Mr.  Ellis.  Now  when  do 
you  remember  meeting  Mr.  John  Kinkaid,  after  you 
saw  him  that  time  ?  A.I  met  him  after  that. 

Q.     How^  long  after  that  % 

A.     Oh,  I  couldn't  tell  you. 

Q.    A  week? 

A.     I  couldn't  tell  you  how  long  it  would  be. 

Q.     Who  introduced  you  to  him? 

A.     I  couldn't  tell  you  that  either. 

Q.    Mr.  Coleman? 

A.  I  don't  believe  I  ever  was  introduced  to  the 
man;  if  I  was,  I  don't  remember  it. 

Q.  Did  he  ever  come  to  your  shop  after  you  filed 
your  first  papers? 

A.  After  I  filed?  Let's  see;  he  come  in  there  a 
couple  of  times. 

Q.     Do  you  know  what  he  came  for  ? 

A.  He  came  once,  and  I  think  it  was  him  that 
fetched  the  money  and  give  it  to  me  and  told  me  to 
give  it  to  Harbaugh. 
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Q.     That  is  this  same  Rice  J.  Harbaughl 

A.  Yes.  If  I  ain't  mistaken  I  think  he  was  the 
man ;  he  handed  it  to  me,  a  roll  of  bills. 

Q.     And  did  you  count  it  ?  A.     No. 

Q.    Wasn  't  Harbaugh  about  the  shop  at  that  time  ? 

A.  No,  he  came  in  at  the  back  door  just  a  few 
minutes  after. 

Q.     Was  Harbaugh  working  for  3^ou  at  that  time? 

A.    No. 

Q.  Did  you  give  Mr.  Kinkaid  a  receipt  for  this 
money  t 

A.     I  couldn't  tell  you;  I  don't  think  I  did. 

Q.     Did  Harbaugh  give  you  a  receipt  for  it? 

A.  I  don't  think  he  did ;  if  he  did,  I  don't  remem- 
ber it. 

Q.  How  long  was  that  before  Harbaugh  made  his 
final  proof? 

A.     I  couldn't  tell  you  that  either. 

Q.     Was  it  the  same  day  % 

A.     No,  it  was  before  that. 

Q.     How  big  a  roll  of  bills  was  it  ? 

A.     Oh,  quite  a  size  roll. 

Q.     Did  he  tell  you  what  to  say  to  Mr.  Harbaugh  % 

A.  No;  he  asked  me  if  I  would  just  please  hand 
that  to  Mr.  Harbaugh,  or  something  of  that  kind. 

Q.  Do  you  remember  the  occasion  of  your  making 
final  proof?  A.     When  I  made  final  proof  ? 

Q.    Yes. 

A.     Yes,  I  remember  when  I  made  final  proof. 

Q.  Do  you  remember  whether  you  went  to  the 
land  office  alone  or  not? 


vs.  The  Barber  Lumber  Companif.         2415 

(Testimony  of  Alexander  T.  Ellis.) 

A.  Why  no ;  there  was  others  there  with  mc  wlien 
I  made  final  proof,  yes. 

Q.     Who  were  they? 

Q.  Why  Coleman  was  there,  Ilarbaush  and  Fara- 
day; why,  there  was  quite  a  few  around  there,  I  be- 
lieve. 

Q.  Did  you  borrow  the  money  with  which  you 
made  final  proof  f 

A.  Well,  sir,  I  went  to  the  Capital  State  Bank — 
I  always  went  there ;  I  was  building  then — and  he  re- 
fused it  to  me. 

Q.     Who  did  you  see  there? 

A.     Neal,  the  man  that's  on  trial  now. 

Q.  Was  that  the  day  you  made  final  proof  that 
you  were  there  ? 

A.  No,  I  believe  it  was  the  day  before ;  I  wouldn't 
be  positive  about  that  now. 

Q.     Then  what  did  you  dof 

A.  I  come  back  to  the  shop  and  told  Coleman 
about  it,  and  he  said  he  would  go  and  see  if  he  could 
get  it  for  me ;  I  thought  it  was  all  up. 

Q.     Did  you  tell  him  to  go  up  and  see  Kinkaid  ? 

A.  I  don't  know  just  what  it  was,  but  he  said  lie 
thought  he  could  get  it,  and  I  believe  I  told  him  to 
go  and  see  if  he  could  get  it. 

Q.     Did  you  tell  him  to  go  and  see  any  person*? 

A.  I  don't  believe  any  names  was  mentioned,  but 
I  don't  recollect  that. 

Q.     Did  he  get  the  money  for  you  ^ 

A.     Yes,  sir. 

Q.     How  much  did  he  get  for  you? 
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A.     I  couldn't  tell  you  that. 

Q.     Was  it  $400? 

A.  I  couldn't  tell  you;  he  fetched  enough  money 
to  prove  up  on  the  old  thing ;  I  didn  't  need  that  much, 
but  he  fetched  the  whole  bunch. 

Q.     And  you  used  the  money  to  make  final  proof "? 

A.     I  put  it  right  with  what  I  had,  don't  you  see. 

Q.     How  much  did  you  have? 

A.  I  had  a  little  over  $100  at  the  time,  but  as  far 
as  that  is  concerned,  he  fetched  me  all  the  money. 

Q.     Did  you  know  where  he  got  it  from  ? 

A.     Not  positively ;  I  had  an  idea. 

Q.     What  was  your  idea  ? 

A.     I  had  an  idea  he  got  it  from  Kinkaid. 

Q.     Did  he  say  he  got  it  from  Kinkaid  ? 

A.  Now  I  couldn't  say  about  that;  he  told  me 
about  signing  a  note  afterwards,  but  I  don't  remem- 
ber signing  that  note;  if  I  gave  Kinkaid  a  note  for 
that  money,  which  he  says  I  did,  I  don't  remember 
it. 

Q.     Did  you  ever  pay  Kinkaid  the  money  ? 

A.     No,  I  didn't  pay  him  back. 

Q.     Did  you  ever  pay  anybody  back  ? 

A.     No,  I  never  paid  anybody  back. 

Q.     Who  did  you  sell  to? 

A.  As  far  as  the  selling  part,  I  went  to — or  Kin- 
kaid was  boarding  at  the  house  at  the  time. 

Q.     At  your  house  ? 

A.  Yes,  at  the  time  I  got  the  last  monev  from  him, 
and  I  spoke  to  him  two  or  three  different  times  about 
it,  and  he  said  "Well,  I  will  see  what  I  can  do  for 
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you." 

Q.     That  was  with  reference  to  selling? 

A.     Yes,  sir. 

Q.     Did  he  finally  see  ? 

A.     He  seen  and  fetched  me  the  money. 

Q.     How  much  did  he  bring  you? 

A.  He  fetched  me  $350  or  $450, 1  don't  remember 
which. 

Q.     You  signed  a  deed  ? 

A.  Yes,  but  I  don't  remember  of  signing  that 
paper;  I  have  a  faint  recollection  of  Hans  and  an- 
other man  going  to  the  house  to  get  the  Mrs.  to  sign 
some  paper;  that  just  came  to  me  here  about  a  week 
ago,  and  that  is  all  I  remember  about  that. 

Mr.  KEIGWIN.— Q.  Didn't  that  come  to  you  be- 
cause you  had  talked  to  Mrs.  Ellis  about  it^ 

A.  I  didn't  talk  to  her  about  it,  but  I  just  natur- 
ally ke]3t  thinking  aljout  it  all  the  time ;  that  bothered 
Ine  to  know  I  didn't  remember  it;  but  for  my  part 
I  don't  remember  ever  signing  it. 

Q.  And  Kinkaid  brought  you  this  $350  or  $450 
to  the  house  ?  A.     Yes. 

Q.     That  was  all  the  money  you  got  out  of  it  f 

A.     That  was  what  I  got  out  of  it. 

Q,  Was  that  as  much  as  you  expected  to  get,  when 
you  filed? 

A.     No,  I  thought  we  could  get  a  little  more. 

Q.     What  made  you  think  that  ? 

A.     Well,  the  general  talk  around  on  the  streets. 

Q.  Did  you  know  who  Mr.  Kinkaid  was  buying 
this  property  for? 
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A.  Well,  sir,  no,  I  didn't,  but  I  know  he  was  do- 
ing business  for  some  company. 

Q.     Didn  't  know  the  name  of  the  company  I 

A.  No,  if  I  did  then,  I  don't  remember;  and  I 
was  just  simply  told  or  heard. 

Q.  You  have  no  recollection  whatever  of  ever 
signing  this  deed? 

A.  No,  not  myself,  but  I  have  a  faint  recollection 
of  Mr.  Haines  and  another  man  going  to  the  Mrs., 
and  that  is  all  I  can  get  through  my  head;  it  may 
come  to  me  later  on,  but  that  is  m}^  signature  all  right. 

Q.  And  do  you  remember  whether,  when  you  put 
your  name  to  this  paper,  it  was  made  out,  or  was  it 
in  blank  ? 

A.  I  don't  remember  of  ever  putting  my  name  to 
it,  no,  sir;  I  don't  remember  of  ever  seeing  it,  but 
that  is  it  all  right;  that  is  my  name,  and  I  never 
would  sign  a  blank  for  no  man,  no  man  will  get  me 
to  sign  a  blank  if  I  know  myself. 

Q.     Did  you  know  George  S.  Long? 

A.     I  don 't  believe  I  do. 

Q.     Did  you  ever  hear  of  him  ? 

A.    Well,  I  wouldn't  say  whether  I  did  or  not. 

Q.     Did  your  wife  take  up  a  timber  claim  ? 

A.     No,  sir. 

Mr.  KEIGWIN. — Q.  You  don't  remember  hear- 
ing of  Mr,  Long? 

A.     I  wouldn't  be  positive  about  it. 

Q.     But  you  don't  remember  now? 

A.  I  don't  remember  now ;  you  see  the  matter  has 
slipped  me,  as  far  as  that  is  concerned;  there  is  no 
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use  of  me  saying  positively  a  thing  when  I  don't  (|uite 

remember  it. 

^Ir.  GORDON. — Q.  Do  you  ever  remember  being 
asked  to  make  a  deed?  A.     No. 

Q.  Do  you  know  how  long  after  you  made  your 
final  proof  that  you  were  first  spoken  to  about  selling 
this  property? 

A.     Oh,  it  was  quite  a  while  after. 

Q.     Was  it  two  or  three  days,  or  two  weeks  ? 

A.  I  couldn't  tell  you ;  I  believe  it  was  longer  than 
a  week,  or  a  month,  or  a  day,  or  an^^thing  like  that. 

Q.  And  did  I  understand  you  to  say  that  Mr. 
Kinkaid  .spoke  to  you,  or  did  you  speak  to  him? 

A.     I  spoke  to  Kinkaid  first. 

Q.     Ai]  d  you  asked  him  if  he  wanted  to  buy  it  ? 

A.  I  couldn't  tell  you  just  what  I  did  say  to  him, 
and  be  right  about  it,  but  I  spoke  to  him;  but  the 
first  tim(3  he  didn't  give  me  any  satisfaction  to 
amount  to  anything. 

Q.  Mr.  Ellis,  you  are  a  Canadian  by  birth,  are 
you  ?  A.     Yes,  sir. 

Q.     Do  you  remember  when  you  were  naturalized? 

A.     Yes,  sir. 

Q.     When? 

A.  Not  the  dates,  I  don't,  but  I  know  I  took  out 
my  first  papers  in  Dakota,  and  then  I  finished  up 
here. 

Q.  That  was  how  long  before  yon  filed  on  your 
claim  ? 

A.  Oh,  it  was  quite  a  while;  I  couldn't  tell  you; 
I  sent  the  copies  away  wdth  it,  and  they  have  never 
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been  returned  to  me. 

Q.     Here  they  are,  I  guess, 

A.  Is  that  them?  I  have  been  asked  a  couple  of 
times  about  them  when  I  would  go  to  vote  here.  If 
they  ain't  no  good  to  you  fellers  I  would  like  to  have 
them,  for  when  you  come  to  vote  you  know^  they  some- 
times jerk  up  on  a  fellow  about  those  things. 

Q.     I  guess  you  can  arrange  to  get  them  some  time. 

A.     All  right. 

Mr.  KEIGWIN. — Get  an  order  from  the  Commis- 
sioner of  the  Land  Office. 

Mr.  GORDON. — We  offer  in  evidence  timber  and ' 
stone  land  sw^orn  statement  of  Alexander  T.  Ellis, 
dated  September  14,  1903;  the  testimony  of  Alexan- 
der T.  Ellis,  given  on  final  proof,  dated  December  11, 
1903;  the  cross-examination  of  Alexander  T.  Ellis, 
attached;  the  non-mineral  affidavit  of  Alexander  T. 
Ellis,  dated  September  14,  1903,  all  of  w^hich  papers 
have  been  identified  by  Alexander  T.  Ellis  as  having 
been  signed  by  him ;  notice  of  publication,  dated  Sep- 
tember 14, 1903 ;  the  testimony  of  the  other  witnesses, 
given  on  final  proof;  and  the  cross-examination  of 
said  witnesses;  the  register's  certificate,  and  the  re- 
ceiver's receipt,  dated  December  11,  1903;  the  deed, 
dated  January  4,  1904,  made  by  Alexander  T.  Ellis 
and  Josephine  Ellis,  husband  and  wife,  to  George  S. 
Long,  consideration  $800,  identified  by  Alexander  T. 
Ellis  as  having  been  executed  by  himself  and  Jose- 
phine, his  wife;  certified  copy  of  the  patent,  dated 
December  1,  1904;  and  the  certificate  of  recordation 
attached ;  all  to  the  north  half  of  the  northwest  quar- 
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ter,  and  the  west  half  of  the  northeast  quarter  of  sec- 
tion 22,  township  6  north,  of  range  4  east,  Boise  Mer- 
idian. 

(Papers  marked  Plaintiff's  Exhibit  No.  130A  to 
130N,  inclusive.) 

Mr.  KEIGWIN.— Q.  Mr.  Ellis,  did  you  keep  a 
boarding-house  or  restaurant  at  the  time  Mr.  Kin- 
kaid  ate  with  you?  A.     Yes,  sir. 

Q.     Which  was  it? 

A.  Well,  we  had,  you  might  call  it,  a  boarding- 
house,  and  you  might  call  it  a  restaurant,  and  you 
might  call  it  a  hotel;  we  had  rooms  and  a  dining- 
room;  it  went  by  the  name  of  the  Kenmore. 

Q.  And  Mr.  Kinkaid  used  to  come  into  the 
restaurant  to  get  his  meals  ?  A.     Yes,  sir. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Ellis,  at  the  time  you  went  up  to  look  at 
the  land  had  you  had  any  talk  with  Downs'? 

A.  Not  before;  the  first  time  I  seen  Downs  was 
the  next  day  after  we  went  up  there,  in  the  morning. 

Q.  Or  had  you  had  any  talk  prior  to  that  time 
with  Mr.  Kinkaid? 

A.     No,  sir,  I  didn't  know  Kinkaid. 

Q.     Or  Mr.  Wells? 

A.  No,  sir,  I  didn't  know  Wells,  not  till  after  I 
met  him  on  the  street,  after  the  first  trial. 

Q.  Had  you  had  any  talk  with  anyone  except  talk 
on  the  street? 

A.     General  talk  was  all  I  had. 

Q.     After  you  arrived  at  the  Star  ranch  and  made 
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your  location  and  returned  here,  you  waited  a  few 
days  before  the  line-up,  after  you  had  returned  from 
the  Star  ranch,  you  waited  several  days  before  the 
line-up  1 

A.     Before  we  went  up  and  filed,  yes,  sir. 

Q.  Then,  as  I  understand  it,  some  time  on  Sun- 
day, before  you  filed,  someone  telephoned  you  to  get 
in  line. 

A.  No,  Harbaugh  came  and  told  me  to  come  up 
and  get  in  line. 

Q.     Did  Mr.  Harbaugh  tell  you  why"? 

A.  I  tell  3^ou  there  was  some  talk  about  land 
scrip. 

Q.  Do  you  recall  that  the  talk  was  that  Governor 
Steunenberg  represented  somebody  that  was  going 
to  scrip  it?  A.     No,  there  was  no  name. 

Q.  Did  he  tell  you  that  there  was  a  man  stand- 
ing there  in  line  that  had  located  and  they  thought 
he  represented  some  scrip  men? 

A.  There  was  some  scrip  mixed  up  in  it,  but  I 
don't  know  a  thing  more  about  it. 

Q.  You  say  you  saw  Mr.  Kinkaid  while  you  were 
in  line  there? 

A.  Yes,  that  was  the  first  time  I  seen  him  to  know 
him. 

Q,  Did  Mr.  Kinkaid  tell  somebody  who  asked  a 
question,  tell  them  to  stay  in  line,  or  did  he  go  up  and 
down  the  line  without — 

A.  Sonna — there  was  a  little  confusion  there 
somehow,  I  couldn't  tell  you  just  how  it  was;  some- 
body made  some  objection,  the  janitor  or  somebody, 
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then  Sonna  came  up  and  he  ordered  us  all  out,  and 
we  wouldn't  go,  and  in  a  few  minutes — I  couldn't 
tell  you  just  how  long  it  was,  but  after  that  Kinkaid 
came  along,  and  somebody  spoke  to  him  that  knew 
him,  and  he  told  him  to  stay  in  line,  and  I  asked  the 
boys  who  he  was,  and  they  told  me  it  was  Kinkaid, 
and  I  says,  "What  did  he  say?"  and  he  says  to  "stay 
in  line,  that  Sonna  can't  put  you  out  of  the  house." 

Q.  You  did  sta.y  in  line  until  the  next  morning, 
till  you  filed? 

A.     Yes,  sir,  we  stayed  in  line  till  our  turn  came. 

Q.  Up  to  the  time  your  turn  came  and  you  filed 
your  first  papers,  Mr.  Ellis,  up  to  that  time,  had  you 
made  any  agreement,  in  writing  or  oral,  express  or 
implied,  with  any  person,  firm,  or  corporation,  by 
which  you  had  agreed  to  turn  over  to  such  person, 
firm,  or  corporation,  or  to  any  person  they  should 
direct,  the  title  to  the  land  which  you  might  acquire 
from  the  United  States? 

A.  No,  sir,  I  never  made  no  agreement  with  no 
man. 

Q.  Had  you  made  any  such  agreement  as  that 
at  the  time  you  made  your  final  proof? 

A.     No,  sir,  I  had  not. 

Q.  Did  you,  at  any  time,  up  to  the  time  you 
actuall}'  sold  this  property,  enter  into  any  kind  of 
agreement,  express  or  implied,  with  any  person,  firm, 
or  corporation,  by  which  any  person,  firm,  or  cor- 
poration had  acquired  any  interest  in  or  lien  upon 
the  land  you  were  acquiring  from  the  United 
States? 
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A.  No,  sir,  I  never  made  no  agreement  with  no 
man. 

Q.  At  the  time  you  made  the  loan  with  which  to 
prove  up  on  this  land,  or  got  the  money  from  Mr. 
Klnkaid,  was  anything  said  by  Mr.  Kinkaid  or  you, 
or  any  other  person,  with  reference  to  such  loan  or 
advance  having  anything  whatever  to  do  with  what 
you  should  do  with  the  landl 

A.  No,  sir,  there  was  no  talk  of  that  at  all;  that 
talk  wasn't  put  up  to  me. 

Q.  Now  at  the  time  you  filed  on  this  land,  Mr. 
Ellis,  you  were  a  man  of  some  means,  were  you  not? 

A.  Well,  I  had  a  little,  and  I  had  a  blacksmith 
shop  and  owned  a  creamery  building. 

Q.  And  I  believe  were  building  some  brick  build- 
ings. 

A.  Yes,  that  was  the  summer  I  tore  the  shop  out 
and  put  up  the  Kenmore  house. 

Q.  And  at  the  time  you  filed  on  this  land,  your 
first  papers,  had  you  any  doubt  of  your  ability  to 
get  sufficient  funds  to  pay  the  Government? 

A,  No;  I  went  up  to  the  bank  just  the  same  as  I 
always  did;  any  time  I  wanted  money  I  always  went 
to  Neal  and  got  it. 

Q.  At  the  time  you  filed  that  was  the  way  you  ex- 
pected to  get  it? 

A.  I  never  thought  about  it  at  all;  whenever  I 
was  short  I  would  go  up  there  and  he  would  ac- 
commodate me. 

Q.  Prior  to  that  had  you  been  accommodated 
with  $-100  at  various  times'? 
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A.  No,  I  had  been  accommodated  with  more  than 
that  from  the  bank,  but  on  that  occasion  he  ex- 
plained that,  and  he  said  sometimes  there  was 
trouble  and  lie  didn't  want  to  mix  up  in  it  whatever. 

Q.  Then  having  failed  to  get  the  money  from 
the  bank,  where  you  usually  got  it,  you  intended,  as 
I  understand  it,  to  drop  the  matter. 

A.     I  went  down  and  says,  "Billy,  it's  all  off." 

Q.    Billy  Coleman  you  mean^ 

A.  Yes,  sir.  And  he  said  he  believed  he  could 
get  the  money  for  me. 

Q.     And  he  did  go  and  get  the  money  1 

A.  I  couldn't  tell  you  the  words,  but  he  went 
and  got  it  for  me. 

Q,  Is  your  recollection  very  clear  on  these 
things,  Mr.  Ellis? 

A.  Well,  no;  there  is  lots  of  things  I  have  forgot- 
ten, don't  know  a  thing  about  it;  they  was  joshing 
me  last  night  about  that  lunch,  and  I  don't  remem- 
ber giving  Kinkaid  that  note,  which  they  said  I  did. 

Q.  Let  me  see  if  I  can  refresh  your  recollection. 
Do  you  recall  that  you  at  one  time  told  Mr.  Kin- 
kaid, a  short  time  before  the  time  for  final  proof 
came,  that  as  far  as  you  were  concerned  you  could 
get  the  money  all  right,  but  you  was  afraid  the  boys 
— meaning  Coleman  and  Harbaugh — would  be  dis- 
appointed in  getting  theirs*? 

A.  Harbaugh  had  money  of  his  own;  no,  I  never 
said  any  such  thing. 

Q.  And  do  you  remember  when  you  gave  the 
note,  that  you  gave  it  not  only  for  your  own,  but  for 


2426  The  United  States  of  America 

(Testimony  of  Alexander  T.  Ellis.) 
one  other  claim,  to  Kinkaid? 

A.  I  don't  know;  they  joshed  me  about  when 
Coleman  give  me  the  money  that  I  give  Kinkaid  a 
note;  I  don't  remember  anything  about  that  note. 

Q.    You  wouldn't  say  you  didn't,  would  you,  Mr. — 

A.  No,  I  wouldn't  say  I  didn't,  because  I  don't 
remember  anything  about  it. 

Q.  It  was  your  understanding  in  any  event  that 
at  the  time  yoM  sold  and  were  paid,  whatever  it  was, 
t^aat  the  amount  which  had  been  loaned  to  you  before 
vras  taken  out? 

A.  Yes,  but  it  was  the  third  time  I  spoke  to  Kin- 
kaid before  I  got  the  money. 

Q.  You  don't  understand  me.  When  you  did 
finally  get  the  money,  you  understood,  did  you  not, 
that  the  money  which  was  advanced  to  you  had  been 
repaid?  A.     Yes,  sir. 

Q.  Do  you  remember  that  Mr.  Kinkaid  destroyed 
the  note? 

A.  No,  sir,  I  couldn't  tell  you  and  be  right  about 
it,  because  I  don't  remember  of  ever  giving  him  a 
note;  I  don't  remember  of  ever  seeing  one. 

Q.  You  understood  that  Mr.  Kinkaid  was  acting 
as  a  broker  in  selling  the  land  for  you? 

A  I  don't  know  about  the  broker  business,  or 
anything  like  that,  but  then  I  understood  that  he  was 
doing  business  for  some  company. 

Q.  Did  you  understand  that  he  was  selling  it  for 
you;  did  he  charge  you  a  commission  for  the  sale? 

A.     Not  as  I  understood. 

Q.     You  don't  know  that  he  was  acting  for  any 
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company  from  anything  he  told  you,  do  you  ■? 

A.  He  was  doing  business  for  some  company,  but 
as  far  as  me  paying  him  a  fee,  I  don't  know  any- 
thing about  that. 

Q.  You  don't  know  that  he  was  acting  for  a  com- 
pany? 

A.  No,  I  couldn't  swear  to  that;  I  don't  remem- 
ber. 

Q.  You  don't  know  whether  he  was  buying  this 
for  himself  and  selling  it  again? 

A.     I  don 't  know ;  I  couldn  't  tell  you  and  be  right. 

Q.  In  any  event  you  entered  this  land  for  your 
own  benefit  and  for  the  benefit  of  yourself  alone? 

A.  Yes,  for  my  benefit  and  for  the  benefit  of  my 
family. 

Q.  And  never  at  any  time  had  you  entered  into 
any  agreement  whatever?  A.     No,  sir. 

Q.  And  any  loan  you  made  was  not  with  the  un- 
derstanding that  you  would  sell  the  land  to  anyone? 

A.  No,  there  was  no  agreement  made  between 
me  and  anybody  else  about  that. 

Q.  Was  there  any  implied  agreement  of  that  kind 
or  of  any  kind? 

A.     No,  sir,  there  was  nothing  like  that. 

Q.  You  could  have  sold  it  to  anybody  that  would 
pay  you  more  than  Mr.  Kinkaid? 

A.  No,  I  wasn't  tied  up  with  nobody,  as  far  as 
that  is  concerned. 

(Witness  excused.) 

At  this  time  court  adjourned  until  two  o'clock, 
Friday,  February  26,  1909. 
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The  taking-  of  testimony  was  resumed  at  two 
o'clock  P.  M.,  Friday,  February  26, 1909,  pursuant  to 
adjournment,  the  Examiner  and  counsel  for  the  re- 
spective parties  being  present. 

[Testimony  of  Joseph  Penrod,  on  Behalf  of  the  Com- 
plainant.] 

JOSEPH  PENROD,  produced  as  a  witness  on  be- 
half of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Joseph  Penrod,  is  it,  sirl 

A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Penrod? 

A.     Boise,  Idaho. 

Q.     How  long  have  you  resided  at  Boise? 

A.     Since  a  year  ago  last  August. 

Q.     What  is  your  occupation? 

A.     Transfer  business  at  present. 

Q.     How  long  have  you  been  in  that  business? 

A.  Since  I  came  to  Boise,  a  year  ago  this  last 
August. 

Q.     Where  did  you  reside  in  September,  1903? 

A.     Idaho  City. 

Q.     What  was  your  occupation  then? 

A.  I  was  in  the  mining  business  then,  owned  a 
quartz  mine. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  September,  1903,  did  you  not? 

A.     Yes,  sir. 

Q.     I  show  you  timber  and  stone  land  sworn  state- 
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mcnt,  dated  September  14,  1903,  of  Joseph  Pcnrod, 

and  ask  you  if  that  is  your  signature  to  that  paper. 

Q.     Yes,  sir,  that  is. 

Q.  I  show  you  the  non-mineral  affidavit  of  Joseph 
Peurod,  of  the  same  date.  Is  that  your  signature  to 
that?  A.     Yes,  sir. 

Q.  I  show  you  testimony  of  Joseph  Penrod  given 
on  final  proof,  December  17, 1903,  and  ask  you  if  that 
is  your  signature.  A.     Yes,  sir. 

Q.  And  the  cross-examination  of  Joseph  Penrod*? 
Is  that  your  signature?  A.    Yes,  sir. 

Q.  I  shoAv  you  deed,  dated  March  28,  1904,  made 
by  Joseph  Penrod  and  Mary  Penrod,  his  wife,  to 
George  S.  Long,  and  ask  you  if  that  is  your  signa- 
ture. A.     Yes,  sir,  that  is  my  signature. 

Q.     Is  that  the  signature  of  your  wife? 

A.    Yes,  sir. 

Q.  And  you  both  acknowledged  that  before  H. 
L.  Fisher?  A.     Yes,  sir. 

Q.  Mr.  Penrod,  how  far  from  where  you  lived 
was  this  claim  that  you  located  on? 

A.     You  mean  from  Idaho  City? 

Q.    Yes. 

A.  I  couldn't  tell  you  across  the  country  how  far 
it  would  be;  I  could  tell  you  about  the  distance  the 
way  we  went. 

Q.     Well,  did  you  go  to  the  Star  ranch? 

A.     Went  to  the  Star  ranch  from  Idaho  City. 

Q.     And  how^  far  is  that  ? 

A.     From  the  Star  ranch  to  the  claim? 

Q.     To  Idaho  City. 
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A.  I  think  it  is  in  the  neighborliood  of  eight  or 
nine  mile,  maybe  more,  I  don't  know, 

Q.  And  then  was  j^our  claim  farther  on,  beyond 
the  Star  ranch  I 

A.     It  was  in  south  of  the  Star  ranch. 

Q.  It  wasn't  between  Idaho  City  and  the  Star 
ranch?  A.     No,  sir. 

Q.    How  far  from  the  Star  ranch  was  the  claim"? 

A,  I  should  judge  between  four  and  a  half  and 
five  miles,  something  like  that. 

Q.  Did  you  go  to  the  Star  ranch  to  take  up  this 
claim  alone,  or  did  you  go  with  some  one? 

A.     I  went  with  Mr.  W.  R.  Reeves. 

Q.     And  what  is  his  business? 

A.  He  is  in  the  transfer  business,  a  partner  of 
mine  at  present. 

Q.     Did  he  live  in  Idaho  City  at  that  time? 

A.  I  can't  say  whether  he  lived  there  or  whether 
he  was  down  at  Grimes  Creek,  but  he  was  in  Idaho 
City  at  this  time. 

Q.     Who  first  told  you  of  these  timber  claims? 

A.     Well,  Mr.  H.  L.  Fisher  notified  me. 

Q.     And  was  Mr.  Fisher  a  lawyer? 

A.    Yes,  sir. 

Q.     Did  he  have  his  office  at  Boise? 

A.    No,  sir. 

Q.     Where  was  his  office  ?  A.     Idaho  City. 

Q.     When  did  he  notify  you? 

A.  Well,  it  was  just  a  day  or  so  before  the  time 
that  we  took  the  land  up. 

Q.    What  did  he  say  to  you  ? 
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A.  Well,  he  told  me — he  called  me  up  on  the  tele- 
phone and  he  said,  "There  is  a  crowd  going  out  from 
Boise  up  there  to  this  land  in  by  the  Star  ranch," 
and  he  said,  "Go  over  there  and  meet  the  cruiser, 
and  if  there  is  any  extra  claims  the  chances  are  that 
you  can  get  one,  you  and  Mr.  Reeves." 

Q.     And  you  had  talked  to  him  before  about  this^ 

A.     No,  sir. 

Q.  And  do  you  know  how  he  happened  to  call 
you  up?  A.     He  knew  that  I  wanted  a  claim. 

Q.  And  what  day  of  the  week  did  you  go,  do  you 
remember  ? 

A.     I  think  it  was  Fridaj^,  if  I  am  not  mistaken. 

Q.     And  were  you  located  on  Friday! 

A.     No,  sir. 

Q.     Wlien  were  you  located?  A.     Saturday. 

Q.     Saturday  morning? 

A.  No,  we  went  out  in  the  morning,  and  during 
the  day  we  went  over  the  ground. 

Q.     And  you  met  Mr.  Downs  up  there,  did  you? 

A.     I  did,  yes,  sir. 

Q.  Was  that  the  first  time  you  had  met  Mr. 
Patrick  Downs? 

A.  That  was  the  first  time  I  ever  talked  to  the 
man,  yes,  sir. 

Q.     Did  you  ask  him  if  you  could  get  a  claim? 

A.  I  think  Mr.  Reeves  done  the  talking,  he  asked 
him;  I  was  present. 

Q.     What  did  he  say? 

A.    He  said  he  could  fill  us  out. 

Q.     And  how  many  other  people  were  there  at 
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that  time  that  you  knew? 

A,     I  don't  know;  I  didn't  know  any  outside  of 
Mr.  Reeves  and  a  man  by  the  name  of  Martin. 

Q.     What  Martin? 

A.     A  man  by  the  name  of  Tom  Martin. 

Q.     Was  he  a  lawyer  too? 

A.     I  don't  think  so,  at  the  time,  no,  sir. 

Q.     Was  he  a  partner  of  Frank  Martin,  the  ex- 
attorney  general?  A.    He  is  now,  yes,  sir. 

Q.     A  nephew  of  Frank  Martin? 

A.     Yes,  sir. 

Q.     And  Mr.  Downs  took  you  out  and  located  j^ou 
on  a  claim?  A.    Yes,  sir. 

Q.     Did  he  just  take  you  two  people  alone? 

A.     No,  there  was  three  or  four  others  with  us. 

Q.     Did  he  show  you  a  claim  and  say  "This  is  the 
one  I  locate  you  on"?  A.     Yes. 

Q.     Did  he  give  you  a  description  of  it? 

A.     He  did  that  night  at  the  Star  ranch. 

Q.     Did  you  pay  him  then?  A.     No,  sir. 

Q.     When  did  you  pay  him? 

A.     Paid  him  after  I  filed. 

Q,     Did  he  tell  you  where  to  go  to  have  your 
papers  made  out?  A.     No,  sir. 

Q.     Who  made  out  your  papers  for  you? 

A.     Frank  Martin. 

Q.    Had  you  had  business  with  Mr.  Frank  Martin 
before  that?  A.     No,  sir, 

Q.     How  did  you  happen  to  go  to  his  office? 

A.     I  asked  this  young  Martin  if  he  would  get  me 
a  set  of  papers;  I  know  I  couldn't  get  down  here 
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before  Sunday,  and  I  wanted  to  get  a  set  of  papers 

and  fill  them  out  and  have  them  ready  for  Monday 

morning. 

Q.    You  came  down  Sunday,  did  you? 

A.    Yes,  sir. 

Q.     What  time  did  you  get  to  Boise  Sunday  1 

A,     It  was  in  the  evening,  four  or  five  o'clock. 

Q.     Did  you  go  to  the  land  office  that  evening? 

A.    Yes,  sir. 

Q.     What  time  did  you  go  to  the  land  office? 

A.     Well,  it  was  after  I  got  my  supper. 

Q.     Did  you  go  alone,  or  did  someone  go  with  you  ? 

A.     I  went  alone. 

Q.     And  you  got  into  line?  A.     I  did. 

Q.     How  many  people  were  ahead  of  you? 

A.     Oh,  a  dozen  or  twenty. 

Q.     Were  your  papers  brought  to  you  while  you 
were  in  line  ?  A.     They  were. 

Q.     Who  brought  them  to  you? 

A.     Frank  Martin. 

Q.     And  did  3^ou  pay  him  for  his  services? 

A.     I  did. 

Q.     How  much  did  you  pay  him  ? 

A.     $2.50;  I  didn't  pay  him  that  day,  though. 

Q.     Do  you  remember  who  stood  innnediately  in 
front  of  you  in  line?  A.     No,  I  don't. 

Q.    Who  stood  behind  you? 

A.     A  man  by  the  name  of  Ellis;  he  was  on  one 
side  or  the  other,  I  couldn't  say  which. 

Q.     Was  he  the  man  that  testified  this  morning? 

A.    Yes,  sir. 
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Q.  Did  you  know  that  you  were  going  to  get  into 
line  before  you  left  Idaho  City?  A.     No,  sir. 

Q.    Who  told  you  to  get  into  line  Sunday  night? 

A.  I  came  along  there  and  saw  a  crowd  and  some- 
one said,  ' '  They  are  lining  up, ' '  and  I  followed  right 
in. 

Q.     Did  Mr.  Martin  bring  up  your  papers  to  you  I 

A.  No,  sir,  young  Mr.  Martin  was  there,  and  he 
said  "Your  papers  are  up  to  the  office,"  and  I  asked 
him  if  the  papers  was  there,  and  he  said  "You  can  fill 
them  out." 

Q.     Was  his  office  in  the  same  building  ? 

A.    Yes,  sir,  the  same  building. 

Q.  And  the  papers  that  Mr.  Martin  prepared  for 
you  were  the  sworn  statement  that  I  have  shown 
you?  A.     I  think  so. 

Q.  And  the  non-mineral  affidavit  and  the  notice 
of  publication,  all  of  the  first  papers  that  you  filed? 

A.  He  is  the  man  that  filled  out  all  of  my  first 
papers,  yes. 

Q.  Do  you  remember  talking  to  him  about  who 
you  would  have  for  your  witnesses? 

A.     No,  sir.  i 

Q.     He  put  the  witnesses  in  himself,  did  he? 

A.  I  don't  know;  I  couldn't  say  that  now;  I 
couldn't  tell  you  whether  he  done  that  there,  or  up  in 
the  land  office  when  I  filed,  I  couldn't  say  that. 

Q.  Did  you  know  anything  about  the  State  mak- 
ing its  selection  about  that  time? 

A.  No,  nothing  more  than  just  what  I  had  heard, 
general  talk;  I  didn't  have  it  from  anybody. 
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Q.  You  didn't  know  whether  the  State;  liad  made 
its  selection  in  that  locality  when  you  went  up  there 
or  not?  A.     No,  sir. 

Q.     You  learned  that  afterwards? 

A.    Yes,  sir. 

Q.  Were  you  notified  when  the  time  came  for 
you  to  make  your  final  proof?  A.     Yes,  sir. 

Q.     Do  you  remember  that  occasion? 

A.  Well,  I  got  a  notice  from  the  land  office,  I 
think. 

Q.  And  do  you  remember  who  went  to  the  land 
office  with  3'ou  ? 

A.  Mr.  Reeves  and  a  man  by  the  name  of  Camp- 
bell, I  think,  was  his  name. 

Q.  Do  you  remember  how  much  money  you  paid 
in  the  land  office  when  you  made  your  final  proof? 

A,     Yes,  sir. 

Q.     HoAv  much?  A.     $412.50  I  think. 

Q.     Did  you  pay  that  in  check  or  cash? 

A.     Cash. 

Q.  Did  you  draw  the  money  out  of  the  bank  be- 
fore you  came  down  here?  A.     Yes,  sir. 

Q.     It  was  your  own  money,  was  it? 

A.     Yes,  sir. 

Q.     You  didn't  borrow  it?  A.     No,  sir. 

Q.  Do  you  know^  how  long  you  had  had  that  much 
money  in  the  bank  ? 

A.  I  have  had  that  much  and  more,  a  good  many 
times  more  than  that. 

Q.     You  had  it  in  the  Idaho  City  bank,  did  you? 

A.    Yes,  sir. 
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Q.  Now,  at  this  time  did  you  know  of  anybody 
that  was  buying  timber  claims? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  know  of  anyone  that  was  selling  tim- 
ber claims?  A,     No,  sir,  I  didn't. 

Q.     You  didn't  know  of  any  market? 

A.    No,  sir. 

Q.     Did  you  know  of  a  prospective  market? 

A.     No,  I  did  not. 

Q.  Had  you  ever  met  Mr.  John  Kinkaid  at  that 
time?  A.     Yes,  sir. 

Q.  Had  you  ever  talked  to  him  about  taking  up  a 
timber  claim?  A.     No,  sir,  I  didn't. 

Q.     You  had  known  him  before? 

A.  I  knew  him  up  at  Idaho  City  when  he  was 
mining  up  there, 

Q.  How  long  after  you  made  your  final  proof  did 
you  sell  this  land  ? 

A.     Well,  the  following  spring  some  time. 

Q.     Do  you  know  to  whom  3'ou  sold? 

A.  I  think  the  deed  there  states  to  George  S. 
Long,  I  think. 

Q.     AYell,  you  didn't  know  Mr.  Long,  did  you? 

A.     No,  sir. 

Q.     Well,  did  Mr.  Kinkaid  buy  this  for  Mv.  Long  ? 

A.     I  know  nothing  about  it,  sir. 

Q.     To  whom  did  you  sell  ? 

A.     I  sold  to  Long.  i 

Q.     Did  you  ever  see  Mr.  Long  ? 

A.     No,  sir. 

Q.     Through  whom  did  you  sell  to  Mr.  Long  ? 


vs.  The  Barber  Lumber  Company.         2437 

(Testimony  of  Joseph  Penrod.) 

A.     Through  Mr.  Fisher. 

Q.     What  Mr.  Fisher?  A.     H.  L.  Fisher. 

Q.  Do  you  know  what  relation  Mr.  Fisher  is  to 
Mr.  Martin? 

A.  Brother  in  law  by  marriage,  I  think;  wasn't 
at  that  time. 

Q.     Mr.  Fisher  married  Mr.  Tom  Martin's  sister? 

A.     No,  their  wives  are  sisters. 

Q.  And  how  did  you  happen  to  have  Mr.  Fisher 
sell  this  for  you  ? 

A.     He  and  I  were  partners  in  quartz  claims. 

Q.     Is  Mr.  Fisher  here  now  ? 

A.     I  don 't  think  so ;  I  think  he  is  in  Chicago. 

Q.     Do  you  know  when  he  is  going  to  return  ? 

A.     No,  I  don't  know. 

Q.     Do  you  know  who  prepared  this  deed  for  you  ? 

A.     No,  sir,  I  don't  know  who  prepared  it. 

Q.  And  did  you  just  turn  it  over  to  Mr.  Fisher  to 
sell  for  you,  or  did  you  fix  an  amount  that  you  would 
take  for  it? 

A.  No,  I  had  no  amount  fixed ;  he  told  me  he  could 
get  $1000  for  it. 

Q.  And  he  came  to  you  then  about  selling  it,  did 
he  ?  A.     Well,  we  talked  about  it,  yes. 

Q.    Did  you  get  $1000  for  it?  A.    Yes,  sir. 

Q.     Did  he  pay  you  in  cash  or  check  ? 

A.  Yes,  sir,  part  cash,  yes,  sir;  well,  he  paid  it 
all,  you  might  say,  cash ;  he  loaned  half  of  that  money 
for  me  after  he  got  it  for  me,  here  in  Boise,  and  paid 
me  the  cash  for  the  balance,  so  it  was  all  cash,  you 
might  say. 
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Q.  Do  you  know  whether  or  not  he  had  the  deal- 
ings with  Mr.  L«ng,  or  with  some  agent  of  Mr. 
Long's  here? 

A.     I  know  nothing  abont  that. 

Q.     Never  asked  him?  A.     No,  sir. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Joseph  Penrod,  dated 
September  14,  1903;  non-mineral  affidavit  of  Joseph 
Penrod,  of  the  same  date ;  testimony  of  Joseph  Pen- 
rod,  given  on  final  proof,  dated  December  17,  1903; 
the  cross-examination  of  Joseph  Penrod,  attached, 
all  of  which  pajoers  have  been  identified  by  Joseph 
Penrod  as  having  been  signed  by  him ;  the  testimony 
of  the  other  witnesses  on  final  proof,  and  their  cross- 
examination;  the  receiver's  receipt  and  the  register's 
certificate,  dated  December  17,  1903;  certified  copy 
of  the  patent,  dated  December  1,  1904 ;  the  notice  of 
publication,  dated  SejDtember  14,  1903;  the  deed, 
made  by  Joseph  Penrod  and  Mary,  his  wife,  to 
George  S.  Long,  consideration  $1000,  which  has  been 
identified  by  Joseph  Penrod  as  having  been  executed 
by  himself  and  wife,  dated  March  28,  1904;  all  to 
the  northeast  quarter  of  section  29,  township  6  north 
of  range  4  east,  Boise  Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  131 A  to 
131N,  inclusive.) 

Q.     Where  did  you  sign  this  deed? 

A.     In  Idaho  City. 

Q.     You  signed  it  in  Idaho  City? 

A.    Yes,  sir, 

Q.     And  after  you  signed  it  why  Mr.  Fisher  later 
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brought  the  money  up  there  and  gave  it  to  you  ? 

A.    Yes,  sir. 

Q.  Do  you  know  how  long  after  you  signed  the 
deed  was  it  that  you  got  the  money  *? 

A.  It  wasn't  but  i\\e  first  trip  down;  when  he 
came  back  he  settled  with  me. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q,  The  Mr.  Fisher  that  negotiated  the  sale  was 
not  the  Mr.  Fisher  that  telephoned  to  you,  was  he  ? 

A.    Yes,  the  same  man. 

Q.    H.  L.  Fisher?  A.    Yes. 

Q.  Did  you  hear  some  talk  in  the  line-up  as  to 
what  the  purpose  of  that  was,  why  it  was  necessary 
to  line  up  and  be  on  hand  Monday  morning  f 

A.  I  think  there  was  some  talk  that  they  were  go- 
ing to  scrip  it,  or  something  of  that  kind,  somebody. 

Q.     Did  you  hear  who  it  was? 

A.    No,  I  didn't. 

Q.  Now,  I  will  ask  you  the  usual  questions,  Mr. 
Penrod.  At  the  time  you  filed  on  this  land,  or  at  the 
time  you  made  final  proof,  was  there  in  existence 
any  agreement  of  any  kind  or  character,  written  or 
oral,  express  or  implied,  between  you  and  any  per- 
son, firm,  or  corporation,  by  which  you  had  under- 
taken and  agreed  to  turn  over  to  them  or  transfer 
to  them,  or  to  such  person  as  they  should  direct,  the 
title  which  you  might  acquire  from  the  United 
States?  A.     No,  sir,  there  was  nothing. 

Q.  Was  there  ever  at  any  time  any  such  agree- 
ment? A.     No,  sir. 
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Q.  It  is  charged  in  this  complaint,  Mr.  Penrod, 
that  you  made  this  entry  for  the  benefit  of  the  Bar- 
ber Lumber  Company  and  the  other  defendants,  and 
at  their  request.     Is  that  true  or  false  ? 

A.     That  is  false. 

Q.  And  it  is  further  alleged  that  you,  together 
with  many  others,  went  to  the  land  office,  and  at  the 
solicitation  and  request  of  the  Barber  Lumber  Com- 
pany and  the  other  defendants  testified  falsely,  for 
the  purpose  of  defrauding  the  LTnited  States  out  of 
a  hundred  and  sixty  acres  of  timber  land.  Is  that 
true  or  false?  A.     That  is  false. 

(Witness  excused.) 

[Testimony  of  Wilbert  R.  Reeves,  on  Behalf  of  the 
Complainant.] 

AVILBERT  P.  REEVES,  produced  as  a  witness 
on  behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Wilbert  R.  Reeves? 

A.    Yes,  sir. 

Q.     What  is  your  occupation,  Mr.  Reeves? 

A.     I  am  in  the  transfer  and  cigar  business. 

Q.     What  was  your  occupation  in  1903? 

A.    Well,  I  was  ranching  part  of  that  year. 

A.     Where  did  jom  reside? 

A.     Grimes  creek,  Boise  County. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  1903,  did  vou? 
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A.    Yes,  I  think  that  was  the  year. 

Q.  I  show  3"ou  timber  and  stone  land  sworn  state- 
ment of  Wilbert  R.  Reeves,  dated  September  14, 
1903,  and  ask  yon  if  you  signed  that  paper. 

A.    Yes,  sir,  that  is  my  signature. 

Q.  I  show  you  non-mineral  affidavit  of  the  same 
date,  of  Wilbert  R.  Reeves,  and  ask  you  if  that  is 
your  signature  to  that  paper.  A.     Yes,  sir. 

Q.  I  show  you  the  testimony  of  Wilbert  R. 
Reeves,  given  on  final  proof,  December  17,  1903,  and 
ask  you  if  you  signed  that  paper  ?  A.     Yes,  sir. 

Q.  And  the  cross-examination  of  Wilbert  R. 
Reeves  on  the  same  occasion.  Is  that  your  signa- 
ture? A.     Yes,  sir. 

Q.  I  show  you  deed,  dated  February  29,  1904, 
made  by  Wilbert  R.  Reeves  and  Maud  Reeves  to 
George  S.  Long,  and  ask  you  if  you  signed  that 
paper?  A.     Yes,  sir. 

Q.     Is  that  the  signature  of  your  wife  also? 

A.    Yes,  sir, 

Q,.  And  you  acknowledged  that  deed  before  John 
M.  Haines,  both  of  you?  A.     Yes,  sir. 

Q.  Did  you  say  you  were  living  in  Boise  City  in 
1903  ?  A.     I  moved  down  here  that  fall. 

Q.  Were  you  here  at  the  time  you  took  up  a 
claim?  A.     No,  sir. 

Q.     How  far  from  Boise  City  were  you  living? 

A.  I  was  in  Boise  part  of  that  summer.  I  sold  a 
ranch  up  there  on  Grimes  creek  in  the  spring  of  1903, 
and  I  helped  to  bring  down  a  drive  of  wood  from 
there,  and  was  down  here  part  of  that  summer ;  then 
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I  was  back  up  there  in  the  fall  looking  after  my  cat- 
tle, and  was  at  Idaho  City  at  the  time  I  went  over 
to  take  u]3  this  claim. 

Q.     Had  you  had  anj'  talk  with  anyone  about  tak- 
ing this  claim  before  you  went  to  Idaho  City  1 

A.     Not  that  I  remember  of. 

Q.     Did  you  know  John  Kinkaid  at  that  time  I 

A.    Yes,  sir. 

Q.     Had  you  ever  talked  to  him  about  it  ? 

A,     No,  sir. 

Q.     Can  you  remember    anyone    that  you  talked 
with? 

A.     No  one  in  particular;  it  was  general  knowl- 
edge that  they  were  taking  them ;  I  knew  that. 

Q.     Can  you  call  to  mind  now  any  single  person 
you  talked  with  about  taking  up  a  timber  claim'? 

A.     No,  I  cannot,  in  particular. 

Q.     Were  you  visiting  in  Idaho  City  at  this  timef 

A.     Yes,  sir. 

Q.     Who  were  you  visiting? 

A.     My  brother,  and  I  had  a  sister  living  there  too. 

Q.     What  was  your  sister's  name? 

A.     Reardon, 

Q.     Now,  when  did  you  go  to  locate  on  this  claim  ? 

A.     The  date? 

Q.     Yes,  as  near  as  you  can  remember ;  the  day  of 
the  week  also. 

A.     I  believe  it  was  on  a  Thursday.     What  is  the 
date  of  those  paj^ers  there,  the  first  one  ? 

Q.     September  14th.     Was  this  the  Thursday  be- 
fore the  Monday,  the  14th? 
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A.  It  was  the  Thursday  before  the  day  we  filed 
on  the  claim. 

Q.     And  who  went  with  you? 

A.     Joe  Penrod. 

Q.    And  did  you  know  Mr.  Penrod  before  then  ? 

A.     Yes,  sir. 

Q.     And  who  arranged  for  you  to  go? 

A.  Mr,  Penrod  came  to  me  while  I  was  there  in 
Idaho  City  one  day  and  said  that  Harry  Fisher  had 
telephoned  up  from  Boise  that  they  were  locating 
that  timber  over  there  near  the  Star  ranch,  and  he 
thought  we  could  get  a  claim  if  we  wanted  to  go  over, 
and  I  was  acquainted  with  Mr,  Downs,  and  I  said, 
''Well,  we  will  go  over  anyway  and  try  to  get  in  on 
it." 

Q.     And  3'ou  went  over  to  see  Mr.  Downs? 

A.     Yes. 

Q.  Had  you  ever  talked  to  him  about  taking  up  a 
timber  claim  before  that  occasion? 

A.     No,  I  never  did. 

Q.  Did  you  find  out  what  it  would  cost  you  to 
take  up  a  claim  at  that  time  ? 

A.  Well,  I  don't  know  as  I  did;  I  knew  before 
what  he  charged  for  locating;  I  had  heard  others 
speak  of  it. 

Q.     And  you  went  over  to  see  Mr,  Downs? 

A,     Yes,  sir. 

Q.  And  did  he  locate  you  the  day  you  got  there 
or  the  next  day? 

A,     The  next  day ;  we  stayed  all  night  there. 

Q.     Do  you  remember  the  day  of  the  week  you  ar- 
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rived  there ;  was  that  Thursday  ? 

A.  I  think  we  went  over  on  Thursday  evening 
and  stayed  all  night,  and  went  out  and  looked  at  the 
timber  the  next  day,  and  went  back  to  Idaho  City  the 
same  day ;  I  may  be  mistaken  about  it  being  Thurs- 
day; it  might  have  been  Friday. 

Q.  Now,  see  if  you  can  remember.  If  you  got 
there  Thursday  and  went  over  the  land  Friday,  did 
you  go  back  to  Idaho  City  that  day? 

A.  Went  back  the  same  day  we  looked  over  the 
land. 

Q.     What  day  of  the  week  did  you  come  to  Boise  ? 

A.  Came  to  Boise  on  Sunda}^ ;  I  am  sure  of  that. 
It  might  have  been  Friday  evening  that  we  went 
from  Idaho  City  to  the  Star  ranch;  I  won't  be  posi- 
tive about  that,  though. 

Q.  What  time  of  the  day  were  you  located,  do 
you  remember? 

A.  We  started  out  from  there  early  in  the  morn- 
ing. 

Q.  And  how  far  was  the  claim  from  the  Star 
ranch  ? 

A.     Well,  I  should  judge  five  or  six  miles. 

Q.     Did  you  walk  or  ride  ?  A.     We  rode. 

Q.  Then  did  you  go  back  to  the  Star  ranch  before 
you  returned  to  Idaho  City?  A.     Yes,  sir. 

Q.  And  did  you  get  back  to  the  Star  ranch  in 
time  for  dinner? 

A.     I  don't  remember  about  that. 

Q.     What  is  your  best  recollection  of  the  time? 

A.     I  think  we  had  something  to  eat  there;  I  don't 
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kiiovv  what  time  we  got  back,  but  I  think  we  had 

something  to  eat  before  Ave  went  home. 

Q.  Do  you  remember  what  time  you  left  for 
Idaho  City?  A.     I  do  not. 

Q.  Do  you  remember  what  time  you  arrived  at 
Idaho  City  f  A.     I  think  it  was  near  dark. 

Q.  And  do  you  know  whether  that  was  Friday  or 
Saturday?  A.     That  I  went  to  Idaho  City? 

Q.     That  you  returned  to  Idaho  City  ? 

A.  I  don't  lemember,  but  I  think  it  was  Satur- 
day, because  I  don't  think  I  laid  over  there  after  I 
got  back ;  I  think  the  next  morning  we  came  to  Boise. 

Q.     What  time  did  you  get  to  Boise? 

A.     We  got  down  here  in  the  evening. 

Q.    What  time? 

A.  I  don't  remember  the  exact  time,  but  it  was 
near  night. 

Q.     Did  you  and  Mr,  Penrod  come  together  ? 

A.     Yes,  sir. 

Q.  And  did  Mr.  Downs  tell  you  where  you  could 
get  your  papers  made  out  ? 

A.     I  don't  think  he  did. 

Q.     And  who  made  out  your  filing  papers? 

A.     I  believe  it  was  John  Kinkaid. 

Q.  And  did  you  go  to  John  Kinkaid 's  office  as 
soon  as  you  got  to  Boise  that  Sunday  afternoon  1 

A.     I  don't  think  I  did. 

Q.  Was  Mr.  Penrod  with  you  when  you  went  to 
Kinkaid 's  office? 

A.  I  don't  think  I  went  to  Kinkaid 's  office  that 
evening. 
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Q.     Well,  did  you  go  into  line  that  night? 

A.  Yes,  lined  up  at  the  land  office  there  shortly 
after  dark,  I  think. 

Q.  Well,  was  it  unusual  for  you  to  go  to  the  land 
office  on  Sunday  night?  Did  you  think  there  was 
anything  unusual  about  it? 

A.     AYell,  it  might  have  been  a  little  unusual. 

Q.  Who  told  you  to  go  to  the  land  office  Sunday 
night  ? 

A,  I  don't  know  who  did  tell  us;  someone  said 
they  was  going  to  scrip  all  that  timber. 

Q.  Did  you  hear  that  before  you  came  down  from 
Idaho  City? 

A.     No,  I  never  heard  it  till  I  got  down  here. 

Q.     Do  you  remember  who  told  you  that? 

A.  I  do  not,  but  I  think  it  was  some  of  the  people 
that  were  up  there  at  the  time. 

Q.     Was  it  Mr.  Thomas  Martin  ? 

A.     I  can't  remember  who  it  was  now. 

Q.  Did  you  and  Mr.  Penrod  go  to  the  land  office 
together?  A.     That  night? 

Q.     Yes. 

A.     I  don't  remember  that,  but  I  believe  we  did. 

Q.  Were  you  with  him  when  you  were  told  that 
you  had  better  go  to  the  land  office  and  get  in  line  ? 

A.     I  don't  remember. 

Q.  Now  you  say  you  went  into  line  shortly  after 
dark?  A.     Yes,  I  think  it  was. 

Q.  Do  you  remember  w^ho  stood  next  to  you  in 
the  line? 

A.     That's  w^hy  I  think  Penrod  went  with  me,  be- 
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cause  I  believe  we  were  together  in  the  line,  but  I 

won't  say  for  sure, 

Q.  And  -were  your  papers  brought  to  you  while 
3'ou  were  st<anding  in  line  ? 

A.  I  think  they  were;  they  must  have  been,  be- 
cause I  don't  believe  I  was  at  Kinkaid's  office,  and 
he  made  out  the  papers,  but  I  don't  know  who 
brought  them. 

Q.     Did  you  j)ay  Kinkaid  for  making  them  out  f 

A.     No. 

Q.  Do  you  know  where  Kinkaid  got  the  numbers 
from  that  he  made  out  the  description  in  these 
papers  ? 

A.  I  suppose  from  Mr.  Downs,  but  I  don't  know ; 
I  had  the  numbers. 

Q.  You  hadn't  communicated  the  numbers  to 
Kinkaid,  had  you?  A.    Myself? 

Q.    Yes. 

A.     I  don't  believe  I  did;  I  don't  know. 

Q.  Did  you  see  Mr.  Sonna,  the  owner  of  the 
building,  there  that  night? 

A.     Yes,  he  tried  to  run  us  out. 

Q.     Did  anybody  come  and  tell  you  not  to  get  out  ? 

A.  There  was  a  lawyer  here  in  town  had  some 
fellows  there  to  file  on  some  timber,  and  he  was  kind 
of  looking  after  them ;  they  were  in  head  of  us ;  and 
he  told  us  not  to  go,  they  had  no  right  to  put  us  out. 

Q.     Did  Mr.  Kinkaid  tell  you  that  ? 

A.     No,  sir,  I  don't  think  so. 

Q.     Did  you  see  Mr.  Kinkaid  there  ? 

A.    Not  as  I  remember. 
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Q.     Did  you  know  Mr.  Alexander  T.  Ellis  ? 

A.     Yes,  sir. 

Q.     Did  you  see  Mm  in  line"? 

A.     I  don't  know  whether  be  was  there  or  not. 

Q.  Now  do  you  know  how  Kinkaid  happened  to 
prepare  these  papers  for  you  ? 

A.     No,  I  do  not. 

Q,     You  didn  't  ask  him  to,  did  you  I 

A.     I  don't  believe  I  did;  I  don't  remember. 

Q.    And  do  you  know  who  brought  them  to  you  ? 

A.     I  do  not. 

Q.  Do  you  remember  the  time  of  night  that  they 
were  brought  to  you? 

A.     I  do  not ;  I  knew  I  had  to  have  them. 

Q.  What  is  your  best  recollection  as  to  who 
brought  them  to  you  ? 

A.  AYell,  I  don't  remember;  I  wouldn't  say  who 
did  do  it. 

Q.  Did  you  talk  to  Mr.  Thomas  Martin  that  eve- 
ning 1 

A.  Probably  I  did,  but  I  believe  Tom  was  in  the 
line  there;  I  was  acquainted  with  him;  I  suppose  I 
did. 

Q.  Then  you  went  to  the  land  office  and  you  filed 
your  papers  in  the  land  office  the  following  morning  ? 

A.     Yes,  sir. 

Q.     Do  you  remember  what  time  you  filed  them? 

A.  Well,  the  land  office  opened  at  nine  o'clock, 
and  to  the  best  of  my  recollection  I  was  down  the  line 
ten  or  twelve;  I  don't  know  how  long  it  did  take  for 
the  others  to  get  out  of  the  road. 
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Q.  I  mean,  was  it  ten  o'clock,  or  was  it  twelve 
o'clock? 

A.  I  don't  think  it  was  twelve;  somewhere  be- 
tween nine  and  twelve. 

Q.  Do  yon  know  how  much  money  you  paid  at 
the  land  office  that  day  % 

A.  I  do  not;  I  don't  know  whether  I  paid  any 
that  day  or  not. 

Q.  Do  you  remember  the  occasion  of  your  mak- 
ing your  final  proof  %  A.     Yes,  sir. 

Q.  Now  at  that  time  did  you  know  of  anybody 
that  was  purchasing  timber  claims? 

A.  I  did  not ;  it  was  general  knowledge  that  tim- 
ber claims  were  being  sold;  that's  all  I  know. 

Q.     Do  you  know  who  they  were  selling  them  to? 

A.     I  do  not. 

Q.  Did  you  know  who  they  were  selling  them 
through,  who  was  the  agent  who  was  buying  them? 

A.     Well,  I  can't  say  that  I  did  even  know  that. 

Q.  Can  you  think  of  anyone  who  had  told  you 
they  had  sold  a  timber  claim? 

A.     No,  I  can't  name  anyone  now. 

Q.  Don't  know  of  anyone  that  told  you  they  had 
sold  their  timber  claim? 

A.     No,  sir,  not  now,  I  don't  remember. 

Q.  And  at  that  time  you  had  no  idea  of  any 
market  for  it  ? 

A.  Well,  it  was  general  knowledge  that  they  were 
being  bought.  I  might  have  heard  several  speak  of 
selling  their  claims,  but  at  the  present  time  I  don't 
remember  who  they  were. 
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Q.  You  had  never  heard  that  Mr.  Kinkaid  was 
buying  timber  claims,  had  you  ? 

A.     I  probably  had. 

Q.  Had  you  ever  talked  to  him  about  buying  tim- 
ber claims?  A.     No,  I  don't  think  I  had. 

Q.  Do  you  remember  how  much  money  you  paid 
in  the  land  office  when  you  made  your  final  proof? 

A.  Four  hundred  and  some  dollars,  I  think  prob- 
able $12.50,  or  something. 

Q.     Did  you  pay  that  by  check? 

A.  I  don't  think  so ;  I  don't  think  they  would  take 
a  check. 

Q.  Well,  did  j^ou  bring  your  money  down  with 
you,  or  did  you  have  it  here  in  Boise? 

A,     I  was  living  here ;  I  had  the  money  here. 

Q.  Was  that  money  that  you  got  from  the  sale 
of  your  farm  ?  A.     Yes,  sir. 

Q.  How  much  did  you  get  for  your  farai,  do  you 
remember  ?  $4500. 

Q.     And  you  had  that  in  the  bank  at  that  time  ? 

A.  Well,  I  had  some  in  bank  and  some  still  com- 
ing; that  wasn't  all  the  money  I  had  anyway. 

Q.  And  you  didn't  borrow  any  money  to  make 
your  final  proof  with  ?  A.     No,  sir. 

Q.  Now  how  long  after  you  made  your  final  proof 
did  you  start  negotiations  for  the  sale  of  this  land? 

A.    After? 

Q.    Yes. 

A.  I  couldn't  say  as  to  the  time.  Kinkaid  met 
me  on  the  street  one  day  and  told  me  any  time  I 
was  ready  to  sell  he  would  like  to  buy  it. 
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Q.     Did  he  tell  you  what  he  would  give  you  for  \i% 

A.  I  believe  I  asked  him  what  he  was  paying,  and 
I  think  he  said  $750  or  $800,  I  don't  know. 

Q.     And  did  you  sell  to  him  that  day  % 

A.     No,  sir. 

Q.     How^  long  after  that  did  you  sell  ? 

A.  I  can't  remember.  Well,  it  was  shortly  after 
I  had  proved  up  that  he  spoke  to  me  about  buying  it, 
and  I  didn't  sell,  I  guess,  for  a  couple  of  months 
after,  I  don't  know. 

Q.     Well,  did  he  come  to  you  again  ? 

A.  To  the  best  of  my  recollection,  I  think  he 
spoke  to  me  tw^o  or  three  times  about  it. 

Q.     Did  he  raise  the  price  any,  or  the  bid? 

A.     Yes,  I  wouldn't  sell  for  what  he  offered  first. 

Q.     How  much  did  he  finally  offer  you"? 

A.    $1,000  was  what  I  asked. 

Q.    What  did  you  get"? 

A.     That  is  what  I  got. 

Q.    $1,000? 

A.  Yes ;  I  don 't  know  as  he  ever  offered  me  that, 
but  that  was  what  I  wanted,  and  that  is  what  I  got. 

Q.     And  did  he  give  you  $1,000? 

A.    Yes,  sir. 

Q.    And  you  signed  the  deed  that  day? 

A.     Yes,  sir. 

Q.     Did  he  give  you  the  money  in  cash? 

A.  He  gave  me  a  check  on  the  First  National 
Bank. 

Q.     And  did  you  read  this  deed  that  you  signed? 

A.     I  don't  know  as  I  read  all  of  it. 
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Q.  Did  he  liave  the  deed  prepared  when  you  went 
to  the  office,  or  did  he  prepare  it  after  you  went 
there  %  A.     He  had  it  prepared,  I  think. 

Q.  And  you  went  in  and  signed  the  deed  and  he 
gave  you  the  money  % 

A.  I  went  in  and  took  the  deed  down  to  Haines' 
office  and  signed  it ;  his  office  was  over  the  real  estate 
office,  w^here  Haines  was. 

Q.     And  you  left  the  deed  with  Kinkaid? 

A,     Yes,  I  think  I  took  it  back  up  to  his  office. 

Q.     Or  did  you  take  it  to  the  bank  ? 

A.     No,  I  took  it  back  to  Kinkaid. 

Q.     And  your  wife  was  with  jon  at  that  time? 

A.     She  was  with  me  when  we  signed  the  deed. 

Q.  Did  you  notice  that  the  consideration  in  this 
deed  was  $900? 

A.     I  know  that  is  what  was  put  in. 

Q.     Did  you  know  George  S.  Long? 

A.     No,  sir. 

Q.  You  knew  that  he  was  the  grantee  in  this 
deed?  A.     I  knew  that  he  was  in  the  deed,  yes. 

Q.  You  didn't  care  who  was  getting  it  just  so  you 
got  your  money? 

A.     The  $1,000  was  all  I  wanted. 

Q.  Did  you  get  that  check  of  Kinkaid 's  cashed, 
or  did  you  deposit  it  to  your  credit  in  the  bank? 

A.  I  had  a  credit  there^  I  think  I  had  it  depos- 
ited to  my  credit. 

Q.  Your  wife  didn't  take  up  a  timber  claim,  did 
she  ?  A.     Yes. 

Q.     The  same  time  you  did?      ^,;     A.     No. 
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Q.     Before  or  after? 

A.     Quite  a  while  after. 

Q.     Has  she  sold  hers?  A.     Yes,  sir. 

Q.     Do  you  know  to  whom  she  sold  it  ? 

A.  I  do  not ;  I  know  the  man  that  paid  the  money, 
but  I  don't  know  wdio — 

Q.     Who  was  the  man  that  paid  the  money? 

A.     Gus  Harvey. 

Mr.  GORDO'N. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement,  dated  September  14, 
1903;  the  non-mineral  affidavit,  of  the  same  date, 
signed  by  Wilbert  R.  Reeves;  the  testimony  of  Wil- 
bert R.  Reeves,  given  on  final  proof,  dated  Decem- 
ber 17, 1903 ;  cross-examination  attached,  all  of  which 
have  been  identified  by  Wilbert  R.  Reeves,  as  having 
been  signed  by  him;  the  notice  of  publication,  dated 
September  14,  1903;  the  testimony  of  the  other  wit- 
nesses, given  on  final  proof,  and  the  cross-examina- 
tion of  them;  the  receiver's  receipt,  and  the  register's 
certificate,  dated  December  17,  1903 ;  the  deed,  dated 
February  29,  1904,  made  by  Wilbert  R.  Reeves  and 
Maud  Reeves,  husband  and  wife,  to  George  S.  Long, 
consideration  $900,  which  has  been  identified  by  Wil- 
bert R.  Reeves  as  having  been  signed  by  himself  and 
Maud  Reeves,  his  wife,  and  acknowledged  before 
John  M.  Haines ;  certified  copy  of  the  patent,  dated 
December  1, 1904;  all  to  the  northwest  quarter  of  sec- 
tion 29,  towaiship  6  north  of  range  4  east,  Boise  Meri- 
dian. 

(Papers  marked  Plaintiff's  Exhibit  No.  132 A  to 
1320,  inclusive.) 
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Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Reeves,  you  had  your  first  papers  all 
ready,  when  you  finally  got  up  to  the  window,  for  fil- 
ing? A.     Yes,  sir. 

Q.     And  they  were  made  out  by  Kinkaid? 

A,     I  think  so. 

Q.  Well,  did  Mr.  Downs  give  you  the  numbers, 
or  did  he  give  them  to  the  party  ? 

A.     Mr.  Downs  gave  us  the  numbers  up  there. 

Q.  And  3'ou  now  ean't  say  whether  you  sent  that 
or  took  that  to  Mr.  Kinkaid  or  not? 

A.     I  have  forgotten. 

Q.  You  don't  mean  to  sa.y  that  you  don't  know 
anything  about  Mr.  Kinkaid  getting  the  information 
through  anyone  but  you,  do  you? 

A.  No,  I  don 't  say,  but  I  have  forgotten ;  I  don 't 
know  whether  I  went  to  Kinkaid 's  office  that  night 
or  not. 

Q.     You  may  have  done  so  ? 

A.     I  might;  I  wouldn't  saj^ 

Q.  Mr.  Reeves,  at  the  time  you  filed  on  this  land, 
or  at  the  time  you  made  final  proof,  had  you  entered 
into  any  agreement,  written  or  oral,  express  or  im- 
plied, with  any  person,  firm,  or  corporation,  by  which 
you  had  agreed  to  turn  over,  transfer,  or  assign  any 
right,  title,  or  interest  in  and  to  the  land  you  were 
about  to  acquire  from  the  United  States  of  America  ? 

A.     No,  sir. 

Q.     Did  you  make  such  an  agreement  at  any  time  ? 

A.     No,  sir. 
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Q.  Did  you  enter  this  land  for  the  benefit  of, 
or  at  the  request  of,  or  at  the  suggestion  of,  any  per- 
son other  than  yourself?  A.     No,  sir. 

Q.  Did  any  person,  at  sliij  time,  or  any  firm,  or 
corporation,  have  any  interest  in  or  lien  upon  the 
land  you  acquired  from  the  United  States? 

A.     No,  sir. 

Q.  It  is  charged  in  this  complaint,  Mr.  Reeves, 
that  you  entered  this  land  at  the  request  of  and  for 
the  benefit  of  the  Barber  Lumber  Company,  John 
Kinkaid,  A.  E.  Palmer,  Horace  S.  Rand,  L.  M. 
Pritchard  and  the  other  defendants.  Is  that  true  or 
false  ?  A.     It  is  false. 

Q.  And  it  is  charged  that  you  entered  into  an 
agreement  with  these  defendants  whereby  you  under- 
took and  agreed  to  enter  this  land  and  then  go  to 
the  land  office  and  testify  to  what  you  knew  to  be 
false,  at  their  suggestion  and  at  their  request,  for 
the  purpose  of  defrauding  the  United  States  out  of 
a  hundred  and  sixty  acres  of  timber  land.  Is  that 
true  or  false?  A.     It  is  false. 

(Witness  excused.) 

[Testimony  of  Cleora  M.  Wickersham,  on  Behalf  of 
the  Complainant.] 

CLEORA  M.  WICKERSHAM,  produced  as  a 
witness  on  behalf  of  complainant,  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.     You  are  Mrs.  Cleora  M.  Wickersham? 
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A.    Yes. 

Q.  What  is  your  husband's  name,  Mrs.  Wicker- 
sham % 

A.     Well,  it  is  Ainslie  M.  Wickersham. 

Q.  And  were  you  named  Snow  before  you  were 
named  Wickersham  ? 

A.     I  guess  I  was,  yes,  sir. 

Q.     Is  Snow  your  maiden  name? 

A.     No,  sir. 

Q.     What  was  your  maiden  name? 

A.     Martin. 

Q.     Are  you  any  relation  to  Mr.  Thomas  Martin  ? 

A.     No. 

Q.     Are  you  any  relation  to  Mr.  Frank  Martin? 

A.     Well,  one  Frank  Martin. 

Q.     Which  Mr.  Frank  Martin  ? 

A.     Frank  R.  Martin. 

Q.  You  are  no  relation  to  Mr.  Frank  Martin,  the 
ex-attorney  general  ?  A.     No. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  1903,  did  you? 

A.     I  think  that  is  the  date,  somewhere  near  there. 

Q.     And  where  were  you  living  at  that  time  ? 

A.     Here  in  Boise. 

Q.     And  how^  long  have  you  lived  in  Boise? 

A.     About  six  years,  I  believe. 

Q.  How  long  had  jow  lived  in  Boise  when  you 
took  up  a  timber  claim? 

A.  Well,  something  like  a  year  and  a  half  or  two 
years,  I  think. 

Q.     You  had  no  employment  when  you  took  up  a 
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timber  claim,  did  you?  A.     No,  sir. 

Q.    Were  you  a  widow  then?  A.    Yes. 

Q.     How  long  liad  you  been  a  widow  in  1903  ? 

Mr.  BUNDY.— What  has  that  got  to  do  with  a 
timber  claim? 

Mr.  GORDON. — Answ^er  the  question. 

A.     Well,  what  do  you  mean  by  this? 

Q.  I  want  to  know  how  long  Mr.  Snow  had  been 
dead.  A.     Mr.  Snow  isn't  dead. 

Q.  Oh!  Who  first  spoke  with  you  about  taking 
up  a  timber  claim  ? 

A.  I  don't  just  remember;  I  suppose  my  father 
or  brother,  or  somebody. 

Q.     What  is  your  father's  name? 

A.     Martin,  William  H. 

Q.     And  Mr.  Wheeler  Martin  is  your  brother? 

A.    Yes. 

Q.  And  when  did  you  go  up  to  take  up  this  tim- 
ber claim?  A.     You  mean  the  time  of  the  year? 

Q.    Yes. 

A.     Well,  it  was  cold  w^eather  I  know. 

Q.  HoW'  long  before  you  filed  on  the  timber  claim 
did  you  go  up  to  go  over  the  claim? 

A.     Well,  I  can't  say  just  how  long, 

Q.     Did  you  go  alone,  or  who  w^ent  w4th  j^ou? 

A.  No,  I  didn't  go  alone;  there  was  Mr.  and  Mrs. 
Ehrmantrout,  and  my  brother  Frank  R.  Martin,  and 
there  were  some  others,  I  think,  that  went  the  same 
day,  but  not  in  our  crowd,  not  in  our  rig. 

Q.  Who  located  you  after  you  arrived  at  this  tim- 
ber claim?  A.     Mr.  Downs,  I  believe. 
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Q.  Had  you  known  Mr.  Patrick  Downs  before 
that? 

A,     No,  I  had  no  acquaintance  with  him. 

Q.  Did  you  have  any  agreement  with  Mr.  Downs 
as  to  what  you  should  pay  him  for  locating  you  on 
a  timber  claim  f 

A.  Of  course,  I  understood  that  I  was  to  pay 
him  $25. 

Q.    And  did  you  pay  him  the  $25? 

A.     Yes,  sir. 

Q.     When? 

A.  I  don't  just  remember  the  date,  but  it  was  af- 
ter I  located  I  suppose. 

Q.  Did  you  go  to  him  and  pay  him  personally,  or 
did  you  give  it  to  somebody  to  pay  for  you? 

A.  I  think  I  did;  I  think  my  father  gave  it  to 
him,  but  I  am  not  sure  whether  I  gave  it  to  him  my- 
self or  not. 

Q.     You  went  to  Star  ranch,  did  you? 

A.     Somewheres  near  Placerville,  isn't  it? 

Q.     Did  you  go  to  the  Star  ranch? 

A.  I  don't  know  what  ranch  it  was;  it  was  a  sort 
of  halfway  house  that  we  stopped  at. 

Q.  Where  did  you  meet  Mr.  Downs  on  this  oc- 
casion? A.     That  day? 

Q.     Yes. 

A.  AVell,  I  saw  him — he  was  on  horseback  and  we 
were  in  the  rig,  and  perhaps  I  saw  him  a  time  or 
two  on  the  way  up  there,,  and  then  after  we  got  up 
there. 

Q.     Do  you  remember  what  place  you  went  to? 


vs.  The  Barber  Lumber  Company.         2459 

(Testimony  of  Cleora  M.  Wickersham.) 
Did  you  go  to  the  Star  ranch  1 

A.  I  don't  just  remember  whether  that  is  the 
name  or  not,  but  it  was  an  eating-house,  I  know  that. 

Q.     Did  you  stop  there  over  night? 

A.    Yes. 

Q.  Do  you  remember  what  day  of  the  week  it  w^as 
that  you  arrived  there  ?  A.     No,  I  do  not. 

Q.  Do  you  remember  what  day  of  the  week  you 
started  back  to  Boise  f  A.    No. 

Q.  Do  you  remember  what  day  of  the  week  you 
arrived  at  Boise  on  your  return? 

A.  No,  but  I  suppose  the  same  day  we  started 
from  there,  but  I  don't  remember,  no. 

Q.     And  did  Mr.  Downs  tal<;e  you  over  a  claim? 

A.    Yes. 

Q.  How  far  was  that  from  this  eating-house 
where  you  stopped? 

A.  Well,  it  was  quite  a  ways  I  think;  we  went  on 
horseback;  it  seemed  a  long  ways;  I  don't  know  just 
how  far. 

Q.     Now,  how  long  was  that  before  you  filed? 

A.  Well,  it  might  have  been  two  weeks  and  it 
might  have  been  two  months;  I  don't  just  remem- 
ber, but  I  think  it  was  some  time. 

Q.  Now,  do  you  understand  what  I  mean  when  I 
say  "filed"?  I  mean  how  long  was  that  before  the 
first  time  you  went  to  the  land  office  and  filed  any 
papers?  How  long  after  you  saw  the  land  did  you 
go  to  the  land  office  to  file  any  papers? 

A,     Well,  I  suppose  I  went  the  next  day. 

Q.     Well,  did  you  go  there  Sunday  night? 
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A.  Well,  it  seems  as  though  we  went  there  Sun- 
day night,  with  the  understanding  that  there  was  to 
be  a  scrijD  man  there,  or  something  like  that. 

Q.     Well,  did  you  stay  there  Sunday  night? 

A.     I  didn't,  no,  but  I  had  a  man  take  my  place. 

Q.     Who  was  the  man  that  took  your  place  % 

A.  A  Mr.  Lindsay;  he  was  a  brother  in  law  of 
mine  at  that  time. 

Q,     Is  he  living  now? 

A.     Yes,  he  is  living. 

Mr.  BUND Y.— Is  he  well? 

A.     I  hope  so. 

Mr.  GORDON. — She  said  he  was  a  brother  in  law 
of  hers  at  that  time.  I  want  to  know  if  he  is  still 
a  brother  in  law  of  yours. 

A.     Well,  no,  I  guess  not. 

Q.  And  did  you  pay  Mr.  Lindsay  for  staying  in 
line  for  you?  A.     I  did  not. 

Q.  When  you  went  out  to  look  at  this  land  with 
Mr.  Downs,  did  he  show  you  a  claim  and  tell  you  he 
would  locate  you  on  that  claim?  A.     Yes. 

Q.  And  did  he  give  you  a  description  of  that 
claim,  or  numbers,  as  you  call  it? 

A.     Perhaps  he  did,  but  I  don't  remember  of  it. 

Q.  Did  he  tell  you  where  you  could  have  your 
papers  prepared  or  made  out? 

A.    Where  I  should  have  them? 

Q.     Yes.  A.     No,  I  don't  think  so. 

Q.  Did  you  go  any  place  to  have  your  papers 
made  out?  A.     You  mean  the  filing  papers? 

Q.     Yes. 
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A.     Well,  I  suppose  I  did,  but  I  don't  remember. 

Q.  Did  you  go  to  Mr.  Kinkaid's  office  to  have 
them  made  out? 

A.     Well,  I  went  there  for  something. 

Q.     That  was  hetore  you  went  to  the  land  office? 

A.  No,  I  don't  think  I  AA^nt  there  before  I  went 
to  the  land  office. 

Q.  Do  you  know  where  you  received  the  papers 
that  you  filed  in  the  land  office,  the  sworn  statement, 
the  non-mineral  affidavit;  they  are  the  first  papers 
you  filed  in  the  land  office;  do  you  know  where  you 
got  them? 

A.     Well,  I  don't  remember  much  about  it. 

Q.    Haven't  you  an  idea  where  you  got  them? 

A.     I  suppose  I  should  have. 

Q.     Did  you  get  them  from  Mr.  Kinkaid? 

A.  Well,  I  don't  know;  we  got  some  papers  there 
or  had  some  transaction,  but — 

Q.  Well,  did  you  go  to  Mr.  Kinkaid's  office  alone, 
or  who  went  with  you,  on  the  occasion  you  did  go? 

A.     Well,  my  brother  was  with  me,  Frank. 

Q.  Did  you  pay  any  money  into  the  land  office 
when  you  filed  these  papers? 

A.    I  suppose  I  did. 

Q.    Do  you  remember  it? 

A.  I  don't  remember  much  about  it;  I  was  sick 
at  the  time. 

Q.  Did  you  know  of  anybody  at  that  time  that 
was  purchasing  timber  claims? 

A.     No,  not  in  particular. 

Q.     Did  you  know  of  anybody  in  general? 
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A.     I  don't  know  as  I  did  know  of  anyone. 

Q.  Had  your  father  sold  his  timber  claim  at  that 
time?  A.     I  think  so. 

Q.    Did  you  know  to  whom  he  sold  hisf 

A.     No,  I  don't. 

Q.     You  sold  your  timber  claim,  didn't  you? 

A.    Yes. 

Q.     To  whom  did  you  sell  yours? 

A.  Well,  I  don't  know.  Mr.  Kinkaid,  it  seems, 
made  out  the  papers,  or  something;  I  don't  know  the 
name  that  was  on  the  papers;  I  disremember. 

Q.  Did  Mr.  Kinkaid  give  you  the  money  for  the 
property  when  you  sold  it? 

A.     Well,  I  couldn't  say  whether  he  did  or  not. 

Q.     Did  you  go  to  see  him  about  it? 

A.     Well,  I  was  up  there. 

Q.     Up  to  his  office?  A.     Yes. 

Q.     Who  was  with  you? 

A.     My  brother  Frank. 

Q.  And  was  it  on  that  occasion  that  you  signed 
the  deed  for  this  property? 

A.     I  suppose  it  was. 

Q.  Now,  do  3^ou  remember  whether  he  paid  you 
any  money  or  not? 

A.  No,  I  don't  just  remember,  but  I  suppose  he 
did. 

Q.     How  much  money  did  you  get  for  your  claim? 

A.     I  think  it  was  $800. 

Q.    Did  he  give  you  $800  at  one  time? 

A.     I  don't  suppose  so,  no. 

Q.     Now,  what  proportion,  or  in  what  installments 
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was  it  given  to  you,  do  you  remember?     Was  it  in 

two  paj'ments?  A,     No,  I  don't  think  so. 

Q.     Wliat  is  your  best  recollection? 

A.  The  fact  is,  I  don't  remember  very  much  about 
it,  because  I  was  ill  at  the  time  and  had  to  be  carried 
up  to  the  land  office  and  so  on,  and,  of  course,  the 
business  was  done  for  me  more  through  others  than 
I  did  it  myself, 

Q.  You  remember  the  occasion  of  making  your 
final  proof  in  the  land  office,  don't  you? 

A.     Yes,  sir. 

Q,  How  much  did  3'ou  pa}'  in  the  land  office  at 
that  time,  do  you  remember? 

A.  Well,  not  just  the  amount,  but  whatever  was 
customary,  I  suppose. 

Q.    Was  it  $400? 

A.     Well,  I  know  it  was  something  near  that. 

Q.  Who  went  to  the  land  office  with  you,  do  you 
remember?  A.     Well,  my  father  and  brother. 

Q.  And  do  you  remember  where  you  received  the 
money  that  you  paid  in  the  land  office? 

A.    Where  I  received  it  ? 

Q.     Yes.  A.     I  had  it  already;  it  was  mine. 

Q.    Where  did  you  get  it? 

A.  Well,  I  had  it;  it  was  my  own  money;  I  didn't 
borrow  it. 

Q.     Do  you  mind  telling  where  you  got  it  from? 

A.     No;  it  was  left  to  me  by  my  deceased  husband. 

Q.    What  was  his  name?  A.     Davidson. 

Q.    How  long  had  he  been  dead? 

A.    About  three  years. 
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Q.  And  did  you  have  the  money  in  the  bank  at 
that  time?  A.     Yes,  sir. 

Q.    Which  bank?  A.     Commerce. 

Q.  And  did  you  draw  it  out  of  the  bank  the  morn- 
ing you  went  to  the  land  office? 

A.     I  don't  know  whether  I  did  it  or  had  it  done. 

Q.  I  mean  you  gave  a  check  to  someone  for  it  the 
morning  that  you  went  to  the  land  office  to  make  this 
proof. 

A.  I  don't  know  whether  I  did,  or  whether  I  had 
it  in  the  house,  or  just  how. 

Q.  But  you  kept  an  account  at  the  Bank  of  Com- 
merce at  that  time  ?  A.     Yes,  sir. 

Q.  And  I  understood  you  to  say  that  your  hus- 
band had  been  dead  about  three  years,  died  some 
time  in  1900?  A.    Yes. 

Q.  And  how  long  had  you  had  that  insurance 
money? 

A  Well,  I  suppose  I  got  it  perhaps  two  or  three 
months  after. 

Q.    And  did  you  keep  that  in  the  bank? 

A.     Yes. 

Q.     Bank  of  Commerce,  is  that  right? 

A.    Yes,  sir. 

Q.  Did  you  have  any  other  bank  account  here 
except  in  the  Bank  of  Commerce  ? 

A.     No,  sir. 

Q.  Did  Mr.  Kinkaid  ever  come  to  see  you  about 
purchasing  this  property? 

A.     No,  he  did  not. 

Q.    You  went  to  see  him?  A.    Yes. 
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Q.  Did  3011  just  go  up  there  to  ask  him  if  he 
wanted  to  buy  it? 

A.  I  don't  know  as  I  did,  in  so  many  words;  I 
don't  remember  just  how  the  transaction  did  come 
about;  I  know  I  sold  it. 

Q.  Did  you  pay  any  of  the  expenses  of  the  team 
you  went  up  with  to  look  over  this  land? 

A.     Yes,  sir,  I  did. 

Q.    How  much  did  you  pay? 

A.  Well,  there  was  four  of  us;  I  think  the  team 
came  to  $8,  and  I  paid  my  part. 

Q.  Did  5^ou  ever  make  but  the  one  deed  at  the 
instance  oT  Mr.  Kinkaid?  A.     Why,  no. 

Q.     Were  you  ever  asked  to  make  another  deed? 

A.     No,  sir. 

Q.  And  how  long  after  you  made  your  proof  did 
you  sell? 

A.  Well,  I  think  perhaps  six  weeks  or  two 
months,  something  like  that. 

Mr.  GOEDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Cleora  M.  Wick- 
ersham  (Snow),  dated  September  14,  1903;  the  non- 
mineral  aiiidavit  of  Cleora  M.  Snow,  of  the  same 
date;  the  testimony  of  Cleora  M.  Snow,  given  on 
Hnal  proof,  dated  December  24,  1908;  and  the  cross- 
examination  attached,  all  of  which  papers  have  been 
identified  by  Cleora  M.  Snow,  now  Mrs.  Wickersham, 
as  having  been  signed  by  her;  the  notice  of  publi- 
cation, dated  September  14,  1903;  the  testimony  of 
the  other  witnesses  on  final  proof;  the  cross-ex- 
amination of  them;  the  receiver's  receipt,  and  the 
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register's  certificate,  dated  December  24,  1903;  cer- 
tified copy  of  tlie  patent,  dated  December  29,  1904; 
all  to  the  northeast  quarter  of  section  15,  township 
6  north  of  range  4  east,  Boise  Meridian, 

Mr.  BUNDY.— Aren't  you  offering  the  deed! 

Mr.  GORDON.— I  can't  find  the  deed. 

(Papers  marked  Plaintiff's  Exhibit  No.  133A  to 
1330,  inclusive.) 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mrs.  Wickersham,  as  I  understand  you,  at  the 
time  3' ou  filed  on  this  land  }■  our  health  was  not  good. 

A.     At  the  time  I  filed. 

Q.  At  the  time  of  your  original  filing,  or  was  it 
at  the  time  of  your  final  proof? 

A.     Yes,  sir,  final  proof. 

Q.  At  that  time  you  had  to  be  assisted  to  the  land 
office"?  A.     Yes,  sir. 

Q.  And,  as  I  understand  your  evidence,  the  busi- 
ness part  of  making  this  filing  and  proving  up,  and 
ultimately  selling,  was  conducted  by  your  brother 
for  you,  largely. 

A.  Well,  I  think  so,  or  father;  I  don't  just  re- 
member; they  were  with  me,  I  think. 

Q.  And  the  matter  of  getting  papers  made  out 
and  paying  land  office  fees,  and  things  of  that  kind, 
were  attended  to  by  them"?  A.     I  think  so. 

Q.  At  the  time  you  filed  on  this  land,  Mrs.  Wick- 
ersham, had  you  at  that  time  entered  into  any  agree- 
ment, Avritten  or  oral,  express  or  implied,  with  any 
person,  firm,  or  corporation,  by  which  you  had  agreed 
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to  turn  over  or  deed  this  propertj^  or  any  interest  in 

it,  to  them,  or  any  of  them"?  A.     No,  sir. 

Q.  Did  you  enter  into  or  have  in  existence  any 
such  agreement  at  the  time  you  made  your  final 
proof?  A.     I  had  none. 

Q.  Did  you  ever,  at  any  time,  enter  into  any 
agreement  with  any  person,  firm,  or  corporation,  by 
NA'hich  they,  or  any  of  them,  acquired  any  interest  in 
or  lien  upon  the  land  you  were  acquiring  from  the 
Government  ?  A.     No,  sir. 

Q.  It  is  charged  in  the  complaint,  by  the  Gov- 
ernment, in  this  action  we  are  trying,  Mrs.  Wicker- 
sham, that  you  made  this  entry  at  the  request  of 
and  for  the  benefit  of  the  Barber  Lumber  Company, 
John  Kinkaid,  A.  E.  Palmer,  Pritchard,  Rand,  and 
the  other  defendants.  Is  that  true  or  false,  as  far 
as  you  are  concerned  f 

A,    It  is  false,  as  far  as  I  am  concerned. 

Q.  And  it  is  alleged  in  this  complaint  that  you 
agreed  with  them  that  you  would  make  the  entry  and 
that  you  woul^  then  go  before  the  land  office,  and, 
at  their  request,  and  at  their  solicitation,  you  would 
testify  to  facts  which  you  knew  were  false,  for  the 
purpose  of  defrauding  the  United  States  out  of  a 
hundred  and  sixty  acres  of  timber  land.  Is  that  true 
or  false"?  A.     It  is  false.  , 

(Witness  excused.) 
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FRANK  R.  MARTIN,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Frank  R.  Martin? 

A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Martini 

A.     2006  North  14th  Street,  Boise. 

Q.  Are  you  a  brother  of  Mrs.  Wickersham,  who 
just  left  the  standi  A.     Yes,  sir. 

Q.    What  is  your  age  1  A.     Twenty-eight. 

Q.     And  what  is  your  occupation? 

A    Well,  my  occupation  is  mining. 

Q.     What  do  you  mean  by  that? 

A.     Why,  working  in  mines. 

Q.    Are  you  a  mining  engineer? 

A.     No,  just  a  miner. 

Q.  And  you  were  of  the  same  occupation  in  Sep- 
tember, 1903?  A.    Yes. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, dated  September  14,  1903,  of  Frank  R.  Mar- 
tin, and  ask  you  if  that  is  your  signature  to  that 
paper.  A.     Yes,  sir. 

Q.  I  show  you  the  non-mineral  affidavit  of  Frank 
R.  Martin,  dated  September  14,  1903,  and  ask  you 
if  that  is  your  signature  to  that  paper. 

A.    Yes,  sir. 
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Q.  I  show  you  the  testimony  of  Frank  R.  Mar- 
tin, given  on  final  proof,  December  15,  1903,  and 
ask  you  if  you  signed  that  paper? 

A.    Yes,  sir. 

Q.    Did  you  sign  the  cross-examination  attached? 

A.    Yes,  sir. 

Q.  I  show  you  deed,  dated  December  23,  1903, 
made  by  Frank  R.  Martin  to  George  S.  Long,  and 
ask  you  if  you  signed  that  deed  ?  A.     Yes,  sir. 

Q.  And  you  acknowledged  it  before  John  M. 
Haines  ?  A.    Yes. 

Q.  You  are  also  a  brother  of  Wheeler  H.  Martin, 
are  you?  A.     Yes,  sir. 

Q.  Who  first  spoke  with  you  about  taking  up  a 
timber  claim?  A.     I  think  my  brother  did. 

Q.     That  is  Wheeler  H.?  A.     Yes,  sir. 

Q.  And  did  he  arrange  for  the  party  that  .you 
went  with? 

A.  Well,  I  couldn't  say  that  he  did;  I  was  up 
there  the  other  side  of  the  timber. 

Q.     And  he  telephoned  for  you  to  meet  him  ? 

A.    No,  he  came  after  me  on  horseback. 

Q.  Do  you  remember  what  day  of  the  week  he 
came  after  you  ?  A.     No,  sir. 

Q.  Do  you  know  how  long  it  took  you,  after  he 
arrived  at  the  place  you  were  stopping,  to  get  to  the 
Star  ranch  ? 

A.  Possibly,  let's  see,  two  or  three  days,  two  days, 
I  guess,  something  about  that. 

Q.     About  sixty  odd  miles,  isn't  it  ? 

A,     Yes,  about  sixty  miles,  I  think. 
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Q.  And  after  he  got  up  to  where  you  were,  you 
were  about  two  or  three  days  getting  down  to  the 
Star  ranch  ? 

A.     Two  days,  I  think,  about  two  days. 

Q.  Do  you  remember  the  time  of  day  you  got  to 
the  Star  ranch?  A.     No,  sir. 

Q.  Do  you  remember  the  day  of  the  week  that  you 
arrived  there?  A.     No,  I  do  not. 

Q.  Do  you  remember  the  day  of  the  week  that  you 
located  ? 

A.  It  was  along  towards  the  last  of  the  week,  or 
the  first,  I  wouldn't  sa}^  which. 

Q.  After  you  located  did  you  return  to  your  ranch 
where  you  were,  or  mine  where  you  were? 

A.     No,  I  came  here. 

Q.  And  do  you  remember  what  day  you  arrived 
here? 

A.  I  wouldn't  say  whether  it  was  Saturday  or 
not. 

Q.     What  day  do  you  think  it  w^as  ? 

A.  I  rather  think  it  was  Saturday,  but  I  wouldn  't 
say  for  sure. 

Q.     And  you  came  with  your  brother,  Wheeler  H.  ? 

A.     Yes,  sir. 

Q.     Who  located  you  up  there? 

A.     Patrick  Downs. 

Q.  And  did  you  pay  Pat  anything  for  locating 
you?  A.     Yes,  sir. 

Q.     Did  you  pay  it  there  on  the  spot? 

A.     No,  sir. 

Q.     When  did  you  pay  him? 
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A.  Some  time  after  I  filed,  I  don't  know  just  how 
long. 

Q.     And  where  did  you  pay  him  1 

A.  I  think  I  met  him  on  the  street  some  place  and 
paid  him. 

Q.  And  after  you  filed  you  remained  down  here 
some  time,  did  you  ? 

A.  I  don't  know  whether  I  remained  down  here, 
or  whether  I  went  back  and  went  to  work  again;  it 
seems  to  me,  though,  that  I  went  back  up  to  the  Mag- 
nolia mine,  where  I  was  working. 

Q.  Now  how  far  did  you  stop  on  that  occasion 
from  the  land  office  ? 

A.     How  far  from  the  land  office? 

Q.    Yes. 

A.  Why,  I  stopped  there  about,  on  North  Ninth 
street,  1618  North  Ninth. 

Q.    How  far  is  that  from  where  the  land  office  was  ? 

A.     That  was  about  a  mile. 

Q.  And  did  Mr.  Downs  tell  you  who  would  pre- 
pare your  papers  for  you  when  you  were  up  there? 

A.     I  don 't  think  he  did. 

Q.  Who  did  prepare  the  first  papers  you  filed  in 
the  land  office? 

A.     I  believe  it  was  John  Kinkaid. 

Q.     Did  you  know  John  Kinkaid  at  that  time  ? 

A.    No,  sir. 

Q.  Do  you  remember  what  day  you  w^ent  to  Kin- 
kaid's  office? 

A.     No,  I  do  not;  I  don't  remember. 

Q.     Did  you  go  there  alone  ? 
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A,     I  believe  I  did. 

Q.     Who  told  you  to  go  there  ? 

A.  Why,  I  think  I  asked  Mr.  Downs  where  I 
could  get  the  papers  made  out,  and  I  think  he  sug- 
gested Mr.  Kinkaid. 

Q.     Did  you  pay  Mr.  Kinkaid  anything  for  them  ? 

A.     I  don't  think  I  did  at  the  time. 

Q.     Did  you  ever  pay  him  anything  for  them  ? 

A.  I  don't  know  whether  I  did  or  not;  I  might 
have. 

Q.  And  when  Mr.  Downs  located  you,  did  you 
have  any  talk  with  him  about  the  kind  of  land  you 
wanted "? 

A.     Yes,  I  told  him  I  wanted  timber  land. 

Q.  And  did  he  tell  you  that  he  had  some  nice  tim- 
ber land?  A.     Yes,  sir. 

Q.  And  he  took  you  out  and  showed  you  one  claim 
and  you  took  it,  did  you  ?  A.    Yes,  sir. 

Q.  How  far  was  the  claim  you  located  from  the 
Star  ranch? 

A.     I  would  judge  about  three  miles. 

Q.     Did  you  go  all  over  the  claim? 

A.    Yes,  sir. 

Q.     All  four  corners  ?  A.     Yes,  sir. 

Q.  And  he  gave  you  a  description  of  the  claim, 
or  the  numbers,  as  we  call  it? 

A.     I  believe  he  did,  yes. 

Q.  And  did  you  take  them  to  Mr.  Kinkaid,  or  did 
he  have  them  ? 

A.  I  think  I  took  them  to  Mr.  Kinkaid ;  I  am  not 
certain. 
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Q.     Now  did  you  get  into  the  line  at  the  land  oT 
on  Saturday  night  or  Sunday  night? 

A.     I  wouldn't  say  when,  but  I  know  I  was  in  tn 
line. 

Q.  Do  you  remember  how  many  nights  you  stayed 
in  line?  A.     One  night,  I  think. 

Q.  Would  you  be  positive  that  you  didn't  stay 
there  two  nights  ?  A.     Yes. 

Q.     Sure  you  didn't  stay  there  two  nights'? 

A.     Yes,  sir. 

Q.  Now  did  you  have  your  papers  when  you  went 
to  the  land  office,  into  the  line,  your  filing  papers'? 

A.  I  think  I  did ;  I  am  not  sure ;  I  think  I  had  my 
papers. 

Q.     And  did  you  and  your  brother  go  together  ? 

A.    We  were  in  the  same  line,  yes. 

Q.    Was  Mrs.  Snow  in  the  same  line  1 

A.    Yes. 

Q.     Did  she  stay  there  all  night? 

A.  No,  I  believe  she  had  somebody  stay  in  her 
place. 

Q.     Do  you  know  who  stayed  in  her  place  ? 

A.     No,  sir. 

Q.  Who  suggested  that  you  should  go  down  there 
and  get  in  line  Sunday  night  ? 

A.  I  don't  know;  the  word  was  passed  around 
that  somebody  was  going  to  scrip  the  land,  and  those 
that  wanted  their  land  should  go  and  take  their  posi- 
tion. 

Q.    Was  that  before  you  came  down  ? 

A.     No,  sir ;  I  think  it  was  Thomas  L.  Martin  that 
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first  told  me  about  it. 

Q.     Did  be  come  out  to  tbe  house  and  tell  you  tbat  I 

A.     No,  I  believe  be  met  us  on  tbe  street. 

Q.     So  you  went  to  tbe  land  office  tbat  evening'? 

A.     Yes,  sir. 

Q.  And  wbat  time  did  you  get  away  next  morn- 
ing? 

A.  I  tbink  about  ten  or  eleven  o  'clock,  ten  o  'clock, 
sometbing  like  tbat;  I  wouldn't  say  for  sure. 

Q.  Was  Mr.  Faraday  and  Mr.  Harbaugh  and  Mr. 
Ebrmantrout  up  tbere  tbe  same  time  you  were*? 

A.     Yes,  I  tbink  tbey  were. 

Q.     You  knew  tbem  all?  A.     Yes. 

Q.  How  mucb  money  did  you  pay  in  tbe  land 
office  on  tbe  occasion  tbat  you  filed  j'our  first  papers? 

A.  I  don't  remember  now  just  what  it  was;  it 
seems  to  me  it  was  either  seven  and  a  half  or  twelve 
dollars  and  a  half,  sometbing  like  tbat. 

Q.  At  that  time  did  you  know  of  anybody  tbat 
was  purchasing  timber  claims? 

A.     No,  I  didn't. 

Q.     Did  you  know  of  a  market  for  timber  claims  ? 

A.    No. 

Q.  Had  your  father  sold  bis  timber  claim  at  that 
time? 

A.     I  don't  know  whether  be  had  or  not. 

Q.     He  didn't  tell  you? 

A.     No,  he  didn't  tell  me. 

Q.  And  you  knew  of  no  market,  either  present 
or  prospective,  for  tbe  sale  of  these  timber  claims? 

A.     No,  I  hadn't  investigated  at  all. 
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Q.     Do  you  remember  the  occasion  of  your  making 
your  final  proof  ?  A.    Yes. 

Q.     Do  you  remember  who  went  to  the  land  office 
with  you? 

A.     One  of  the  Ehrmantrouts,  and  Faraday,  and 
Holiday  or  Holloway,  I  have  forgotten  his  name. 

Q.     Harbaugh"?  A.     Harbaugh,  that's  it. 

Q.     Do  you  remember  how  much  money  you  paid 
in  the  land  office?  $412.50,  I  believe. 

Q.     Did  you  pay  that  in  check  or  in  cash? 

A.     Cash. 

Q.     Did  you  draw^  the  money  out  of  the  bank  that 
morning?  A.     No,  sir. 

Q.     Where  did  you  get  it? 

A.     Out  of  my  pocket. 

Q.     How  long  had  you  had  that  in  your  pocket? 

A.     Oh,  various  times,  three  or  four  years. 

Q.     How  long  had  you  had  that  $412   in  your 
pocket? 

A.     I  couldn  't  say  how  long  I  had  had  it  all  in  my 
pocket. 

Q.     Had  you  had  some  of  it  in  your  pocket  for 
three  or  four  years? 

A.     I  presume  I  had,  different  places. 

Q.     Did  you  get  any  money  from  your  father  that 
morning  ? 

A.     I  don't  believe  I  did  that  I  remember  of. 

Q.     Did  you  and  your  brother  and  father  go  to 
the  bank  and  get  some  money  that  morning  ? 

A.     I  don't  think  w^e  did. 

Q.     Would  you  say  that  you  didn't?  .       , 
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A.  I  don't  think  we  did,  but  I  don't  think  I  got 
any  money  that  morning;  I  know  I  didn't  for  that 
purpose. 

Q.  And  3'ou  had  four  hundred  and  some  odd  dol- 
lars in  your  pocket  and  had  had  some  of  it  in  your 
pocket  for  four  years'? 

A.  Yes ;  I  wouldn't  say  it  was  the  same  money ;  it 
had  changed  hands,  of  course. 

Q.  How  much  of  that  money  had  3'ou  kept  in 
your  pocket  1 

A.  I  couldn't  say ;  of  course,  I  have  had  more  than 
that  and  less  than  that. 

Q.    Had  you  had  $100  in  your  pocket  all  that  time  *? 

A.     Very  near  it,  I  suppose. 

Q.     Did  you  keep  a  bank  account? 

A.     No,  sir. 

Q.     Never  had  a  bank  account  ? 

A.     Never  had,  at  that  time. 

Q.  What  did  they  pay  3'ou  up  at  this  mine  you 
were  working  at,  at  that  time  ?  A.     $3.50  a  day. 

Q.     And  you  board  j^ourself  ? 

A.     We  paid  a  dollar  a  da}'  for  board. 

Q.     Did  you  work  every  day?  A.     Yes,  sir. 

Q.     Winter  and  summer? 

A.     Yes,  sir,  except  holidays. 

Q.  Now  up  to  that  time,  the  time  you  made  your 
final  proof,  had  you  heard  of  anybody  that  was  buy- 
ing timber  claims?  A.     No,  I  believe  not. 

Q.  Then  did  you  go  away  from  Boise  and  go  back 
to  the  mine,  at  that  time  ?  A.     I  think  I  did. 

Q.    And  how  long  did  you  remain  there  ? 
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A.    After  I  filed,  you  mean? 

Q.     No,  after  you  made  your  final  proof? 

A.  I  wouldn't  sa.y  whether  I  went  back  after  I 
made  the  final  proof  or  not,  right  away;  I  might 
have ;  I  have  forgotten  it  mostly. 

Q.  Do  you  remember  how  long  it  was  after  you 
made  .your  final  proof  that  somebody  offered  to  pur- 
chase this  property  from  you "? 

A.  Possibly  a  month  or  such  a  matter ;  I  don 't  re- 
member; or  possibly  two  months;  I  couldn't  say. 

Q.     AVasn't  it  a  week? 

A.  I  wouldn't  say  as  to  the  length  of  time ;  I  have 
forgotten  it. 

Q.  And  who  was  it  that  purchased  your  property 
from  you?  A.    John  Kinkaid. 

Q.     Did  he  come  to  see  you? 

A.     No,  I  believe  I  went  to  see  him. 

Q.  '  And  had  somebody  in  the  meantime  told  .you 
that  he  was  buying  timber  claims  ? 

A.  I  think  I  heard  the  remark  that  he  was  pur- 
chasing timber. 

Q.  But  you  had  never  heard  it  until  after  you 
made  your  final  proof?  A.     No,  sir. 

Q.  Plow  long  before  you  made  this  deed  did  you 
go  to  see  him?  A.     I  don't  remember. 

Q.  What  is  your  best  recollection  ?  Did  you  sell 
it  the  first  time  you  went  to  see  him  ? 

A.    I  don't  think  I  did. 

Q.     How  long  after  the  first  visit  did  you  go  again  ? 

A.     Oh,  possibly  a  week. 

Q.     You  are  sure  it  wasn't  the  next  day? 
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A.  I  wouldn't  say  whether  it  was  the  next  day  or 
whether  it  was  a  week. 

Q.     Why  didn't  he  buy  it  the  first  time  you  went  I 

A.  I  don't  remember;  we  might  not  have  decided 
on  the  price,  or  something,  or  it  might  not  have  suited 
me. 

Q.     What  might  not  have  suited  youl 

A.     The  price, 

Q.     What  did  you  ask  him  for  it  ? 

A.     It  seems  to  me  I  asked  him  $1000. 

Q.     Did  he  make  you  an  offer? 

A.     I  think  he  did. 

Q.     What  did  he  offer  you  for  it  I 

A.     I  think  it  was  $850. 

Q.     And  you  wouldn't  take  $850;  is  that  right  1 

A.     Not  the  first  time. 

Q.     And  then  did  he  raise  his  bid  ? 

A.     No,  sir. 

Q.  And  then  you  thought  it  over  awhile  and  then 
went  to  see  him  again?  A.     Yes,  sir. 

Q.     He  didn't  come  to  see  you  about  it? 

A.     No,  sir. 

Q.     Didn't  write  you  about  it?  A.     No,  sir. 

Q.  And  then  after  thinking  it  over  for  some  time 
you  went  back  and  sold  it  for  $800  ? 

A.     I  believe  I  did. 

Q.     He  dropped  $50  instead  of  raising? 

A.     Yes,  sir, 

Q.  You  made  your  final  proof  on  December  15, 
1903,  and  you  made  this  deed  on  December  23d,  just 
a  week  and  a  day  ?  A.    Yes. 
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Q.     And  all  that  transpired  in  that  week,  did  if? 

A.    Yes,  sir. 

Q,  Did  Mr.  Kinkaid  have  the  deed  prepared  when 
you  went  to  his  office  the  second  time? 

A.     I  wouldn't  say. 

Q.     What  is  your  best  recollection? 

A.     I  really  have  no  recollection  of  that. 

Q.  Do  you  know  whether  he  drew  it  while  you 
waited  there? 

A.     He  might  have  drew  it  while  I  was  waitinaj. 

Q.     How  long  were  you  at  his  office  ? 

A.     Possibly  an  hour. 

Q.    And  he  paid  you  then,  did  he? 

A.     Yes,  sir. 

Q.     Did  he  pay  you  in  cash  or  in  check? 

A.     In  cash. 

Q.  And  you  kept  that  money  in  your  pocket, 
didn't  you?  A.     Yes,  sir,  part  of  it. 

Q.     Didn't  deposit  in  the  bank? 

A.     I  don't  think  I  did. 

Q.  Did  you  ever  make  any  other  deed  but  this 
one  deed  to  this  property? 

A.     No,  sir,  I  think  not. 

Q.     Were  you  ever  asked  to  make  another  deed  I 

A.     No,  sir. 

Q.  When  you  came  from  the  Star  ranch  down 
here  did  you  come  in  a  wagon,  or  did  you  ride  horse- 
back? 

A.     I  came  in  a  light  wagon,  a  spring  buggy. 

Q.     Who  was  in  the  buggy  with  you  ? 

A.     My  sister  and  Mrs.  and  Mr.  Ehrmantrout. 
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Q.  And  did  you  pay  anything  for  riding  in  that 
buggy  ?  A,     Yes,  sir,  I  think  it  was  $2.50. 

Q.     AVho  did  you  pay  it  to  % 

A.     I  think  I  paid  it  to  Mr.  Ehrmantrout. 

Q.  You  didn't  go  up  with  Mr.  Ehrmantrout,  did 
you  I  A.     No,  sir,  I  was  already  there. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Frank  R.  Martin, 
dated  September  14,  1903;  the  non-mineral  affidavit 
of  Frank  R.  Martin,  of  the  same  date ;  the  testimony 
of  Frank  R.  Martin  given  on  final  proof,  dated  De- 
cember 15,  1903;  and  the  cross-examination  of  Frank 
R.  Martin  attached,  all  of  which  papers  have  been 
identified  by  Frank  R.  Martin  as  having  been  signed 
by  him;  the  notice  of  publication,  dated  September 
14,  1903;  the  testimony  of  the  other  witnesses,  given 
on  final  proof ;  and  the  cross-examination  of  said  wit- 
nesses; the  receiver's  receipt,  and  the  register's  certi- 
ficate, dated  December  15,  1903;  the  deed,  dated  De- 
cember 23,  1903,  by  Frank  R.  Martin  to  George  S. 
Long,  consideration  $800,  which  has  been  identified 
by  Frank  R.  Martin  as  having  been  signed  and  ac- 
knowledged by  him ;  the  certified  copy  of  the  patent, 
dated  December  1,  1904;  all  to  the  northeast  quarter 
of  section  21,  township  6  north  of  range  4  east,  Boise 
Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  131A  to 
134N,  inclusive.) 

Q.  I  will  ask  you,  do  you  know  Mr.  George  S. 
Long?  A.     No,  sir. 

Q.    You  read  this  deed,  didn't  you  I 
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A.     I  believe  I  did,  yes,  sir. 

Q.  Did  you  notice  that  Mr.  Long's  name  was  in 
the  deed  ?  A.I  don 't  remember. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Martin,  at  the  time  you  filed  on  this  land 
was  there  in  existence  any  agreement,  written  or 
oral,  express  or  implied,  with  any  person,  firm,  or 
corporation,  by  which  you  had  promised  and  agreed 
to  turn  over  to  such  person,  firm,  or  corporation,  or 
such  person  as  they  should  direct,  the  title  which  you 
might  acquire  from  the  Government? 

A.     I  did  not. 

Q.  At  the  time  you  made  this  filing  did  any  per- 
son, firm,  or  corporation  have  any  interest  in  or  lien 
upon  the  land  you  were  acquiring  1  A.     No,  sir. 

Q.  Did  you  have  any  such  agreement  as  I  have 
mentioned  at  the  time  you  made  your  final  proof  ? 

A.     I  did  not. 

Q.  Did  you  ever,  at  any  time,  prior  to  the  actual 
sale  of  this  propert}-,  have  any  agreement  with  any 
person  of  any  kind  by  which  they  had  any  interest 
in  or  lien  upon  this  property  ?  A.     No,  sir. 

Q.  It  is  charged  in  this  complaint,  Mr.  Martin, 
that  you  entered  this  land  for  the  benefit  of  and  at 
the  request  of  the  Barber  Lumber  Compan}^,  Kin- 
kaid,  Pritchard,  Palmer,  Pand,  and  the  other  de- 
fendants.    Is  that  true  or  false  % 

A.     It  is  false. 

Q.  And  it  is  alleged  that  you  entered  into  an 
agreement  with  them,  a  conspiracy  with  them,  by 
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Avhich  you  were  to  enter  the  land  for  their  benefit 
and  at  their  request,  and  then  at  their  solicitation  go 
to  the  land  office  and  testify  to  what  you  knew  to  be 
false,  for  the  purpose  of  defrauding  the  United 
States  out  of  a  hundred  and  sixty  acres  of  timber 
land.     Is  that  true  or  false  I  A.     It  is  false. 

(Witness  excused.) 

[Testimony  of  Thomas  L.  Martin,  on  Behalf  of  the 
Complainant.] 

THOMAS  L.  MARTIN,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination, 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Thomas  L.  Martin? 

A.     Yes,  sir. 

Q.     What  is  your  occupation,  Mr.  Martin? 

A.     Attorney. 

Q.     How  long  have  you  been  practicing  law? 

A.     Two  years. 

Q.     In  1905  what  was  your  occupation? 

A.  I  was  working  for  the  Mutual  Life  Insurance 
Company  of  New  York. 

Q.  Were  you  in  any  way  associated  with  Mr. 
Frank  Martin  at  that  time?  A.     No,  sir. 

Q.  Were  you  ever  associated  with  Mr.  Frank 
Martin  in  business,  or  are  you  now  associated  with 
him?  A.     Yes,  sir.  . 

Q.     What  is  the  association? 

A.     Partnership  in  the  practice  of  law. 

Q.     And  he  is  your  uncle,  is  he  ? 
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A.     Yes,  sir. 

Q.  Mr.  Martin,  you  took  up  a  claim  under  the 
Timber  and  Stone  Act  in  1903,  did  you? 

A.    Yes,  sir. 

Q.  I  show  you  timber  and  stone  land  sworn 
statement,  dated  September  14,  1903,  of  Thomas  L. 
Martin,  and  ask  you  if  that  is  your  signature  to  that 
paper?  A.     This  is  my  signature. 

Q.  I  show  you  the  non-mineral  affidavit  of 
Thomas  L.  Martin  of  the  same  date,  and  ask  you  if 
that  is  your  signature?  A.     Yes,  sir, 

Q.  I  show  you  the  testimony  of  Thomas  L.  Mar- 
tin, given  on  final  proof,  December  11,  1903,  and  ask 
you  if  that  is  your  signature  ?  A.     Yes,  sir. 

Q.  And  the  cross-examination  attached;  did  you 
sign  that?  A.     Ytes,  sir. 

Q.  I  show  you  deed,  dated  January  2,  1904,  made 
by  Thomas  L.  Martin,  and  Bertha  Martin,  husband 
and  wdfe,  to  George  S.  Long,  and  ask  you  if  that  is 
your  signature  to  that  paper?        A.     Yes,  sir. 

Q.     And  that  is  your  wife's  signature? 

A.     Yes,  sir. 

Q.  And  you  acknowledged  that  before  Frank 
Martin,  both  of  you? 

A.  I  don't  remember  who  the  acknowledgment 
was  before;  that  is  Frank's  signature. 

Q.  Mr.  Martin,  you  went  up  to  look  over  this 
claim  before  you  filed  on  it,  did  you? 

A.     Yes,  sir. 

Q.     Who  went  with  you? 

A.     Do  you  mean  in  the  party  or  in  the  rig  in 
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which  I  went? 

Q.     I  mean  in  the  rig. 

A.     Mrs.  Anna  Fisher,  my  sister  in  law. 

Q.     Anybody  else? 

A.     No,  sir,  one-seated  rig. 

Q.  AVho  else  were  along  that  day,  went  up  to 
look  at  these  claims,  do  you  remember? 

A.  Why,  either  on  the  road  between  here  and 
Star  ranch  or  at  Star  ranch  we  caught  up  with  a 
rig  in  which'  Mr.  and  Mrs.  Eagleson,  who  were  lately 
from  Iowa,  and  I  think  Clyde  Eagleson  and  his  wife 
— I  am  not  positive  as  to  the  second  couple, — but  the 
first  were  the  Eaglesons;  and  the  locator,  Mr.  Downs, 
Pat  Downs,  went  up  the  same  day;  he  was  horse- 
back— no,  he  was  at  Star  ranch ;  we  met  him  at  Star 
ranch. 

Q.     When  was  this  that  you  went  over  this  land? 

A.  It  was  either  on  Sunday  or  Saturday,  the 
12th,  or  Saturday,  the  10th  of  September ;  it  was  on 
the  Saturday  prior  to  my  filing  on  Monday,  and  I 
don't  know  whether  it  was  the  10th  or  12th  of  Sep- 
tember, 

Q.  I  notice  in  your  final  proof  paper — that  must 
be  a  mistake — in  response  to  the  fifth  question  that 
was  asked  you,  "When  and  in  what  manner  was 
such  inspection  made?  A.  October  2,  1903.  I 
walked  over  this  land  with  Mrs.  Fisher  and  Joseph 
Penrod." 

A.  That  isn't  a  mistake;  I  can  explain  that.  I 
was  over  it  twice,  once  on  the  Saturday  prior  to  fil- 
ing, and  the  plat  in  the  land  office  showed  that  a 
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portion  of  this  was  mineral  ground,  had  at  some 
time  been  filed  upon  as  mineral,  and  prior  to  my 
final  proof  I  went  back;  I  don't  know  who  was  with 
me;  and  I  went  back  and  went  over  the  ground  to 
see  if  there  were  any  placer  workings  there,  and 
found  where  there  had  been,  and  the  trees  were 
grown  up  there,  and  so  I  presume  that  answer  is 
all  right. 

Q.     When  did  you  leave  Boise,  what  day? 

A.     I  would  leave  the  day  before. 

Q.     Friday?  A.     Yes. 

Q.     And  what  day  did  you  return? 

A.     On  Sunday. 

Q.  Did  you  know  what  land  you  were  going  to 
be  located  on  before  you  left  here  ?  A.     No,  sir. 

Q.     And  you  say  3^ou  met  Mr.  Penrod  up  there  ? 

A.     Mr.  Downs,  the  locator. 

Q.     Was  Mr.  Penrod  there  w^hen  you  were  there? 

A.  I  don't  remember  whether  Joe  Penrod  w^as 
at  Star  ranch  or  not;  it  seems  to  me  he  was,  but  I 
am  not  positive;  he  wasn't,  however,  to  the  best  of 
my  recollection,  a  member  of  our  party  in  going  to 
the  timber. 

Q.  And  your  party  returned  Sunday  some  time, 
as  I  understand. 

A.  Got  in  here  I  think  about  noon,  or  just  a  little 
after. 

Q.     And  did  you  get  into  line  that  evening? 

A.     I  was  third  in  line. 

Q.     Why  did  you  get  into  line  Sunday  evening  ? 

A.     There  was  a  general  rumor  that  these  lands 
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were  going  to  be  scripped  by  a  fellow  by  the  name  of 
Lake,  if  I  remember,  who,  at  that  time,  lived  in  West 
Fairview  addition,  and  I  was  down  to  the  office — 
when  I  came  home  I  took  the  team  to  the  livery 
barn  and  I  soon  came  down  to  the  office,  and  there 
w^as  that  feeling,  jnst  a  rumor,  it  was  not  traceable 
to  any  particular  source,  that  this  land  was  going  to 
be  scripped,  all  which  the  State  had  not  taken,  and 
our  office,  or  my  uncle 's  office,  to  which  I  had  a  key, 
was  next  door  to  the  land  office,  in  the  Sonna  Build- 
ing.    Along  in  the  afternoon,  about  four  o'clock,  I 
think,  think,  or  half  past,  I  stepped  into  the  hall,  and 
George  Chapman  and  a  little  fellow  by  the  name  of 
Buchanan  were  standing  here  in  front  of  the  door 
of  the  land  office ;  I  knew  them  both  personally,  so  I 
went  up  to  them  and  said  "What  are  you  doing 
here,"  or  something  to  that  effect,  and  they  said 
"We  are  waiting  for  the  land  office  to  open";  and  I 
inquired  what  the  rush  was,  and  they  said  they  were 
hired  to  stand  in  line,  and  the  parties  weren't  going 
to  take  any  chances  on  the  land  being  scripped,  or 
something  to  that  effect.     And  I  said,  "If  that  is 
the  condition,  I  will  just  line  up  here  too,"  and  so 
I  lined  up,  and  very  soon  four  or  five  more,  of  which 
Mr.  Pew  was  one — no,  I  hired  a  man  then  to  stand 
in  line  for  Mrs.  Fisher;  Mrs.  Fisher's  husband  was 
out  of  town,  and  I  had  taken  her  up  with  me,  so  I 
hired  Mr.  Chapman's  son  to  stand  in  line  for  her, 
and  then  soon  after  that  a  number  of  people  from 
the  Dry  Buck  country  lined  up,  which  made  ten  or 
twelve  of  us. 
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Q.    Did  you  stay  iu  line  all  the  time? 

A.     Stayed  in  line  until  the  land  office  opened. 

Q.     You  didn't  get  out  of  the  line"? 

A.  Yes,  1  went  out ;  1  would  say  that  by  eight  or 
nine  or  ten  o'clock  there  were  probably  thirty  or 
forty  of  us  in  line,  and  things  got  settled  down — 
by  that  time,  after  the  police  had  tried  to  put  us  out, 
things  got  settled  down,  and  we  agreed  that  a  man 
could  go  out  for  a  midnight  lunch  or  whenever  neces- 
sity called  him  out,  and.  his  place  in  line  would  be 
respected  by  the  others  in  line,  and  so  that  arrange- 
ment enabled  us  all  to  go,  and  i  think,  we  all  went 
out. 

Q.     How  many  people  did  you  tell  of  that  line-up  i 

A.    1  don't  remember. 

i^.    Did  you  tell  anybody'? 

A.  I  don't  remember  that;  I  might  have,  but  1 
don't  remember. 

Q.    You  got  into  line  nmnber  three  % 

A.     I  was  third. 

Q.  And  you  didn't  go  away  from  there,  as  I 
understand  it,  you  didn't  leave  the  office  until  there 
was  somewhere  between  twenty  and  thirty  behind 
you. 

A.    You  mean  leave  the  line  *? 

Q.    I  mean  leave  the  building. 

A.  I  didn't  leave  the  building  until  midnight, 
practically  midnight;  when  I  went  to  get  something 
to  eat  I  went  out  of  the  line.  I  went  into  our  office 
and  got  all  the  chairs  and  brought  them  out,  and  the 
next  door. 
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Q.  I  mean  you  didn't  go  around  to  various 
houses  and  tell  tlie  people  to  come  and  get  into  line  ? 

A.  No,  that  was  their  lookout,  the  same  as  mine ; 
I  wasn  't  protecting  their  interests. 

Q.     Do  you  remember  Mr.  Penrod  being  in  linel 

A.     I  think  he  was. 

Q.  Do  you  remember  preparing  his  papers  for 
him,  or  having  them  prepared  for  him  ? 

A.     No,  I  think  Frank  prepared  his  papers. 

Q.     Who  prepared  your  papers'? 

A.  I  don't  know,  but  I  presume  that  Frank  did; 
I  think  he  brought  them  to  me  next  morning.  If 
you  will  let  me  see  the  writing — (takes  papers). 
This  is  Frank's.  I  think  he  came  and  handed  them 
to  me,  I  think  he  came  the  next  morning. 

Q.  Did  you  see  Mr.  John  Kinkaid  in  the  Sonna 
Building  that  evening  after  the  line  formed"? 

A.     No,  sir. 

Q.     Don't  remember  him  being  there? 

A.     I  didn't  see  him. 

Q.  Well,  when  you  went  up  to  see  Mr.  Downs, 
what  time  of  day  was  it  when  Mr.  Downs  located 
you? 

A.  It  was  in  the  afternoon  some  time,  in  the  lat- 
ter part  of  the  afternoon.  I  would  like  to  explain 
further  in  regard  to  the  line-up  too,  in  regard  to  the 
rumors:  I  have  never  thought  that  that  rumor  was 
unfounded,  because  along  in  the  evening  some  time 
— I  would  say  perhaps  nine  o'clock — I  am  pretty 
positive  that  Mr.  Lake  himself  came  up  into  the 
building,  and  saw  this  line-up,  and  went  up  and  got 
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the  policeman — who  is  now  on  duty — to  come  up  and 
put  us  out  of  the  building;  first  he  went  and  got 
Mr.  Peter  Sonna,  who  owns  the  building,  and  wdio 
lives  a  block  and  a  half  from  the  building;  Mr. 
Sonna  came  up  and  ordered  us  out  of  the  building, 
and  we  refused  to  go ;  he  then  said  he  would  get  the 
police  and  put  us  out.  While  he  was  getting  the 
policeman  someone  left  the  line  and  stepped  over 
to  Mr.  Hawley's  office,  or  communicated  with  him — 
I  mean  to  his  residence,  which  was  then  in  the  same 
block  with  the  building,  and  Mr.  Hawley  w^as  the 
mayor,  and  he  instructed  the  police  to  let  the  line 
alone. 

Q.     Did  he  come  dowm  there  himself"? 

A.  I  think  not;  I  think  Mr.  Howry  came  down, 
who  was  the  patrolman,  and  ordered  us  out,  and  we 
gave  him  the  laugh  and  told  him  he  had  better  go 
out  and  ask  the  mayor  before  he  put  us  out,  and 
he  was  going  to  put  all  of  us  in  jail.  And  so  I 
have  never  felt,  personally,  that  the  rumor  that  Mr. 
Lake  was  going  to  scrip  this  land  w^as  unfovmded, 

Q.     Was  Mr.  Lake  in  the  timber  business "? 

A.  Mr.  Lake  w^as  in  the  locating  business,,  and 
lias  since  been  in  the  locating„business. 

Q.     Do  you  know  who  he  was  locating  forf 

A.  No,  I  don't;  this  rumor  was  that  he  was  go- 
ing to  scrip  this  land  for  Governor  Schofield. 

Q.     Of  Wisconsin'?  A.     Of  Wisconsin. 

Mr.  KEIGWIN. — Was  Mr.  Lake  wealthy  enough 
to  scrip  that  much  land  for  himself? 

A.     I  know  nothing  at  all  about  his  finances. 


2490  The  United  States  of  America 

(Testimony  of  Thomas  L.  Martin.) 

Q.  When  you  went  up  to  see  Pat  Downs  about 
locating  you,  had  you  had  any  talk  with  him  prior 
to  that  time  about  locating  you.? 

A.     No,  not  with  Mr.  Downs. 

Q.  Had  you  had  any  talk  with  anybody  about 
locating  you? 

A.  Mr.  Kinkaid.  At  that  time  the  State  had 
asked  to  have  this  land  surveyed,  and  had  its  sixty 
days  preference  right  of  entry,  and  in  the  mean- 
time Mr.  Downs  and  Mr.  Kinkaid  were  locating  peo- 
ple on  this  land,  what  was  not  taken  by  the  State, 
and  that  was  general  knowledge,  common  knowl- 
edge ;  and  I  went  to  Mr.  Kinkaid — I  believe  I  asked 
Mr.  Downs  on  the  street  if  he-  could  get  me  a  tim- 
ber claim,  and  I  think  he  told  me  to  see  Kinkaid, 
and  I  went  to  Mr.  Kinkaid,  and  I  got  from  him  the 
terms  of  their  locating. 

Q.     Did  he  give  you  a  description  of  the  land? 

A.     No,  sir. 

Q.  And  he  told  you  to  go  to  Downs  and  he  would 
locate  you? 

A.  They  were  made  up  in  parties;  he  told  me  to 
be  ready  at  a  certain  time,  and  go,  "and  you  will 
meet  Mr.  Downs  at  the  Star  ranch,"  or  "Mr.  Downs 
will  go  up  to  the  Star  ranch,"  or  "You  will  meet 
him  there  and  he  will  locate  you." 

Q.  How  long  was  it,  after  you  had  that  talk  with 
Mr.  Kinkaid,  was  the  party  arranged  for  you  to  go  ? 

A.     I  don't  remember. 

Q.     Was  it  a  day  or  two  or  a  week  or  two  weeks  ? 

A.     I   haven't   the   slightest   recollection;    it  was 
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some  time  after  the  plats  were  filed  until  the  sixty 
days  of  the  State  were  up,  but  I  don't  remember 
when  it  was. 

Q.     Where  were  the  plats  filed? 

A.     In  the  land  office. 

Q.  And  Mr.  Downs  located  you  on  a  claim.  Did 
3'^ou  tell  him  you  wanted  any  particular  claim,  or 
did  he  take  you  out  and  say,  "This  is  the  claim  for 
you"? 

A.  I  couldn't  tell  him  any  particular  claim;  I 
knew  nothing  about  the  timber  land. 

Q.     You  took  the  one  he  gave  you? 

A.     Yes,  sir. 

Q.  And  did  3'ou  pay  him  a  location  fee,  or  did 
you  pay  it  to  Mr.  Kinkaid? 

A.     I  paid  him  $25,  I  think  I  paid  it  in  gold. 

Q.     Did  you  pay  it  then,  or  after  you  returned? 

A.  I  think  I  paid  it  the  day  of  filing,  on  Mon- 
day. 

Q.  Did  you  know  of  anyone  that  was  buying  tim- 
ber claims  at  that  time? 

A.     No,  sir,  I  did  not. 

Q.     And  you  made  your  final  proof? 

A.    Yes. 

Q.     And  your  wife  took  a  claim  too,  did  she? 

A.     She  took  it  two  or  three  years  later. 

Q.     Not  at  that  time?  A.     No. 

Q.  Do  you  remember  whether  you  paid  the 
money  that  you  paid  at  the  land  office  on  final  proof 
in  check  or  cash? 

A.     My  impression  is  that  I  paid  it  by  check,  but 
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I  wouldn't  be  absolutely  positive  of  that. 

Q.     Four  hundred  and  some  odd  dollars^ 

A.     $412,  I  think  it  was. 

Q.  And  was  that  your  own  money,  or  did  you 
borrow  it? 

A.     Well,  it  was  my  own.     I  think  your  question 

is  rather  double. 

Q.     Had  you  borrowed  if? 

A.  I  had  hypothecated  some  notes  for  part  of 
it ;  the  notes  were  mine,  so  the  money  was  mine  when 
I  got  it. 

Q.  Do  you  remember  from  whom  you  borrowed 
it? 

A.  I  think  a  portion  of  it  from  the  manager  of 
the  Mutual  Life  at  that  time;  I  am  not  positive 
whether  I  borrowed  it  from  him  or  the  Capital 
State  Bank;  I  at  one  time  borrowed  some  money 
from  Mr.  Case,  but  whether  this  was  the  time  I  don't 
know. 

Q.     How  much  did  you  borrow? 

A.  $250,  I  think  I  borrowed.  If  that  was  the 
money  I  borrowed  from  Mr.  Case,  I  paid  him  ten 
per  cent  interest  on  it,  because  I  know  when  I 
went  to  pay  it  he  didn't  want  to  take  any  interest, 
and  I  insisted  on  paying  it. 

Q.  Then  at  the  time  you  made  your  final  proof 
you  didn't  know  of  anyone  that  was  purchasing  tim- 
ber claims?  A.     No,  sir. 

Q.     Did  you  know  of  anybody  that  had  sold  any? 

A.  I  had  no  personal  knowledge  of  anyone  hav- 
ing sold. 
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Q.  How  long  after  you  made  your  final  proof  did 
you  start  negotiations  for  the  sale  of  this  property'^ 

A.     I  don't  remember  that  either, 

Q.  With  whom  did  you  negotiate  for  the  sale  of 
it? 

A.  I  think  the  negotiations  were  with  Kinkaid; 
I  think  Kinkaid  paid  me  the  money  for  it. 

q.     That  is  John  Kinkaid  f  A.     Yes. 

Q.     And  did  you  go  to  him,  or  did  he  come  to  you? 

A.  I  think  I  went  to  him ;  I  think  someone  told 
mc  of  having  sold,  or  something,  and  I  went  to  Kin- 
kaid. 

Q.  And  I  understood  you  to  say  j^ou  went  to  see 
him?  A.     That  is  my  recollection  of  it,  yes. 

Q.     And  did  he  buy  it  on  that  occasion? 

A.     That  day  ? 

Q.    Yes.  A.    No. 

Q.     How  long  afterwards? 

A.  I  don't  remember,  but  I  know  that  he  didn't 
the  day  I  went;  I  think  he  said  he  would  see  about 
it,  or  something  of  that  kind,  or  to  see  him  again. 

Q.  As  near  as  you  can  remember,  how  long  after 
that  was  it  that  you  sold? 

A.  ,1  don't  remember,  Mr.  Gordon;  that  was  a, 
long  time  ago,  and  it  wasn't  a  very  important  trans- 
action to  me. 

Q.  Do  you  remember  how  much  he  paid  you  for 
it?  A.     I  think  he  paid  me  $800. 

Q.  And  who  prepared  the  deed?  Did  you  pre- 
pare it  or  did  he  prepare  it  ? 

A.     If  you  will  let  me  see  the  deed  I  might  be  able 
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to  tell  3^ou.     (Takes  deed.)     My  impression  is  tliat 

I  prepared  it  on  an  Underwood  typewriter;  that  is 

only  an  impression,  hut  I  think  I  prepared  it  on  an 

Underwood. 

Q.  Do  you  remember  whether  Mr.  Kinkaid  paid 
you  in  cash  or  by  check  ? 

A.     I  think  he  paid  me  in  bills. 

Q.     You  didn't  know  Mr.  George  S.  Long? 

A.     No. 

Q.  And  3^ou  didn't  know  whether  he  was  purchas- 
ing this  property  for  himself  or  someone  else? 

A.     I  had  no  knowledge  who  the  grantee  was. 

Q.     You  didn't  care,  did  you? 

A.  I  didn't  care  as  long  as  I  got  the  money,  no; 
it  didn't  make  anj'  difference  to  me  whose  name  was 
in  the  deed. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Thomas  L.  Martin, 
dated  September  14,  1903;  non-mineral  affidavit  of 
Thomas  L.  Martin,  of  the  same  date;  testimony  of 
Thomas  L.  Martin,  given  on  final  proof,  December 
11, 1903 ;  the  cross-examination  of  Thomas  L.  Martin 
on  that  occasion,  all  identified  by  Thomas  L.  Martin 
as  having  been  signed  by  him;  the  testimony  of  the 
other  witnesses,  and  the  cross-examination  of  them, 
before  the  land  office  on  final  proof;  the  notice  of 
publication,  dated  September  14,  1903;  the  receiver's 
receipt,  and  the  register's  certificate,  dated  Decem- 
ber 11,  1903 ;  the  deed,  dated  January  2,  1904,  made 
by  Thomas  L.  Martin  and  Bertha  Martin,  husband 
and  wife,  to   George    S.   Long,    consideration  $800, 
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having  been  identified  by  Thomas  L.  Martin  as  hav- 
ing been  signed  by  himself  and  Bertha  Martin,  his 
wife,  and  acknowledged  before  Frank  Martin, 
notary  pnblie;  certified  cop.y  of  the  patent,  dated 
December  1, 1904;  all  to  the  southwest  quarter  of  sec- 
tion 23,  township  6  north  of  range  4  east,  Boise 
Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  135 A  to 
135N,  inclusive.) 

Cross-examination, 
(By  Mr.  BUNDY.) 

Q.  Mr,  Martin,  you  went  to  see  Kinkaid  at  the 
suggestion  of  Mr.  Downs,  and  at  that  time  did  you 
understand  that  they  were  acting  together  as  part- 
ners in  the  locating  business?  A.     Yes. 

Q.  This  man  Lake  that  the  rumor  had  it  was 
likely  to  scrip  this  land  was  W.  H.  Lake  or  W.  L. 
Lake? 

A.  I  don't  remember  his  initials;  I  have  seen 
them  a  number  of  times. 

Q.  Do  you  know  that  he  did  a  good  deal  of  work 
for  the  Barber  Lumber  Company  at  that  time,  as  a 
cruiser  ? 

A.  Well,  I  didn't  know;  I  had  never  heard  of  the 
Barber  Lumber  Company  at  that  time,  1903. 

Q.  But  the  purpose  of  the  line-up  was  to  prevent 
this  man  Lake  from  scripping  the  land  ? 

A.    Yes. 

Q.  Now,  it  afterwards  turned  out  that  the  fellow 
that  stood  at  the  head  of  the  line  made  way  for  Mrs. 
Scully? 
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A.  Mrs.  Scull,y  Avas  first;  George  Cliapman  was 
standing  in  line  for  Mrs.  Scully. 

Q.  Mr.  Martin,  at  the  time  you  entered  this  land 
and  made  your  filing  on  it,  was  there  in  existence 
any  contract  or  agreement,  express  or  implied,  writ- 
ten or  oral,  with  any  person,  firm,  or  corporation,  by 
which  you  had  agreed  to  turn  over  or  transfer  to 
such  person,  firm,  or  corporation  any  right,  title,  or 
interest  in  or  to  the  title  you  might  acquire  from  the 
Government  of  the  United  States'? 

A.     There  was  absolutely  none  of  any  kind. 

Q.  Was  there  any  such  agreement  at  the  time  you 
made  your  final  proof?  A.     No,  sir. 

Q.  Did  any  person,  firm,  or  corporation,  up  to 
the  time  of  your  actual  sale  of  this  property,  have 
any  right,  title,  or  interest  in  it,  or  lien  upon  if? 

A.    Absolutely  none. 

Q.  It  is  charged  in  this  complaint,  Mr.  Martin, 
that  you  entered  this  land  at  the  request  of  and  for 
the  benefit  of  the  Barber  Lumber  Company,  John 
Kinkaid,  Horace  S.  Rand,  A.  E.  Palmer,  L.  M. 
Pritchard,  and  the  other  defendants.  Is  that  allega- 
tion true  or  false,  as  far  as  you  are  concerned "? 

A.     The  charge  is  absolutely  false. 

Q.  And  it  is  charged  in  this  complaint  that  pur- 
'suant  to  that  agreement,  and  pursuant  to  that  under- 
standing, you  made  entry  of  the  land,  and  then,  at 
their  solicitation,  went  to  the  land  office  and  testified 
to  what  you  knew^  to  be  false,  for  the  purpose  of  de- 
frauding the  United  States  out  of  a  hundred  and 
sixty  acres  of  timber  land.     Is  that  allegation  true 


vs.  The  Barber  Lumber  Com  pan  jj.         2497 

(Testimony  of  Thomas  L.  Martin.) 
or  is  it  false  ? 

A.  The  allegation  is  absehitely  false,  and  the 
Government  will  never  be  able  to  produce  a  word 
of  testimony  in  support  of  the  allegation,  so  far  as 
I  am  concerned. 

Q.  They  are  doing  the  best  they  can ;  I  think  you 
are  the  hundred  and  twenty-sixth  one. 

A.  If  the  other  hundred  and  twenty-five  are  in 
the  same  box  I  am,  they  are  in  a  bad  fix. 

(Witness  excused.) 

[Testimony  of  Harry  L.  Clyne,  on  Behalf  of  the 
Complainant.] 

HARRY  L.  CLYNE,  produced  as  a  wdtness  on  be- 
half of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Harry  L.  Clyne*? 

A.     Yes,  sir. 

Q.     Where  do  you  live,  Mr.  Clyne? 

A.  I  live  at  1316  North  Sixth  Street,  Boise, 
Idaho. 

Q.     How  long  have  you  lived  in  Boise '? 

A.     I  have  lived  here  since  the  winter  of  1891. 

Q.  Were  you  living  here  when  you  took  up  a 
claim  under  the  Timber  and  Stone  Act  ? 

A.     I  was,  sir. 

Q.     W^hat  is  your  occupation,  Mr.  Clyne  ? 

A.  I  am  a  mechanic,  paper  hanger  and  decorator, 
by  trade. 
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Q.  And  do  yon  work  at  that  trade  or  do  you 
work  at  other  things? 

A.  I  work  at  other  things;  I  work  at  mining, 
sometimes  I  work  at  that  for  a  month  or  two. 

Q.  You  took  np  a  claim  under  the  Timber  and 
Stone  Act  in  October,  1901? 

A.  Yes,  sir,  I  think  so,  October  or  November, 
1901. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment of  Harry  L.  Clyne,  dated  October  31,  1901,  and 
ask  you  if  that  is  your  signature  to  that  paper? 

A.    Yes,  sir. 

Q.  I  show  you  non-mineral  affidavit,  dated  Oc- 
tober 31,  1901,  of  Harry  L.  Clyne,  and  ask  you  if  you 
signed  that? 

A.    Yes,  I  think  I  did ;  that  is  my  signature. 

Q.  I  show  you  the  testimony  of  Harry  L.  Clyne, 
given  on  final  proof,  dated  January  24,  1902,  and 
ask  you  if  you  signed  that? 

A.     That  looks  like  my  signature. 

Q.  Mr.  Clyne,  who  first  spoke  with  you  about 
taking  up  a  timber  claim? 

A.     A  gentleman  by  the  name  of  Nelson. 

Q.     What  is  his  first  name? 

A.     John  Nelson.  ? ,  ^ , 

Q.     Where  did  you  see  him?  ■■ 

A.     Met  him  on  the  street. 

Q.     And  what  did  he  say  to  you? 

A.  He  asked  me  if  I  didn't  want  to  make  two  or 
three  hundred  dollars  easy  money. 

Q.    And  what  did  you  say  to  him  ?   _     ^^ 
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A.     I  told  him,  sure,  I  was  ready  for  it. 

Q.     And  did  ho  tell  you  how  to  make  it? 

A.     Yes,  sir, 

Q.     What  did  he  say? 

A.  He  said  he  was  locating  people  on  timber,  or 
was  cruising  timber,  and  had  a  timber  claim  that  if 
I  wanted  a  description  of  it  he  would  give  it  to  me 
for  a  consideration. 

Q.    What  was  the  consideration?  A.     $25. 

Q.     And  did  you  give  him  the  $25  ? 

A.    I  did. 

Q.     And  did  he  locate  you  on  the  claim? 

A.  He  gave  me  the  description.  I  was  working 
in  the  Basin  at  the  time,  that  is,  in  Placerville,  and  I 
knew  the  timber  land  up  there  just  as  well  as  he  did, 
after  he  gave  it  to  me ;  anyway  I  had  been  all  over  it. 

Q.     And  did  you  then  file? 

A.  Yes,  sir,  filed  the  next  day  after  I  give  him  the 
$25. 

Q.  And  had  you  been  up  there  to  see  the  land  in 
the  interim  ? 

A.  No,  not  between  the  time  I  gave  it  to  him  and 
the  time  I  filed  I  hadn't  been  up  there;  I  had  been 
up  there  before  that, 

Q.     You  worked  up  there  in  that  locality? 

A.     I  worked  at  Placerville,  yes,  sir. 

Q.  Did  you  prepare  your  own  papers,  or  who 
prepared  them  for  you? 

A.  I  went  to  the  land  office  with  the  description 
that  Mr.  Nelson  gave  me,  and  asked  Mr,  Garrett 
about  the  quarter  section,  and  located  that,  took  up 
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that  quarter  section. 

Q.  Well,  did  I  understand  you  to  say  that  this 
sworn  statement,  you  prepared  that  yourself,  or  did 
somebody  fill  in  the  blanks  for  you? 

A.  Well,  now,  I  couldn't  say  as  to  that,  but  it 
seems  to  me  like  probably  I  filled  that  in;  I  wouldn't 
swear  that  I  did. 

Q.  You  don't  know  of  anj^body  else  that  did,  do 
you"? 

A.  No,  sir;  there  w^as  two  of  us  went  to  the  land 
office  at  the  time. 

Q.     Who  were  they  ? 

A.     Mr.  William  Gross  and  myself. 

Q.  Well,  did  you  ever  have  to  pay  any  other  locat- 
ing fee  than  that?  A.     Yes,  sir. 

Q.     Who  did  jou  pay  that  to? 

A.     I  think  Mr.  Wells. 

Q.    John  I.  Wells? 

A.  Yes,  sir,  it  was  held  out  at  the  time  that  I  got 
my  final  payment ;  after  I  sold  the  claim,  he  held  out 
$25  for  cruising  fees. 

Q.     What  was  that  for? 

A.     Cruising  fees,  he  told  me. 

Q.  And  did  you  pay  any  money  when  you  went 
to  the  land  office  to  make  your  original  filing? 

A.     Yes,  sir. 

Q.     How  much,  do  you  remember? 

A.  I  don't  remember;  it  seems  to  me  like  it  was 
$12,25,  something  like  that. 

Q.  Now,  when  you  filed  on  this  land  did  you  know 
what  you  were  going  to  do  with  it? 
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A.  Yes,  sir;  well,  the  supposition  was  that  I  was 
going  to  turn  it  over  for  a  consideration,  where  I 
could  make  a  piece  of  money  out  of  it;  at  least  Mr. 
Nelson  gave  me  to  understand. 

Q.  Did  he  tell  you  who  you  were  to  turn  it  over 
to? 

A.  No,  sir,  he  didn't  tell  me  who  I  was  to  turn 
it  over  to. 

Q.  Well,  did  you  meet  John  I.  Wells  with  refer- 
ence to  this  land,  before  you  made  your  final  proof? 

A.     Yes,  sir. 

Q.     Did  you  have  any  talk  with  him  about  it  ? 

A.     Yes,  sir. 

Q.     What  was  the  talk? 

A.  Well,  some  time  after  I  had  niade  final  proof, 
Mr.  Wells  approached  me,  or  after  I  made  filing,  be- 
fore I  made  final  proof,  Mr.  Wells  approached  me 
and  says,  "I  see  you  have  filed  on  a  timber  claim  up 
in  the  Basin";  I  said  "Yes."  He  said,  "It  w^as  a 
claim  I  was  holding  for  a  man  by  the  name  of  Frank 
Goldtrap,"  and  I  says,  "I  can't  help  that,"  I  says, 
"I  have  filed  on  it  and  paid  my  fees  for  filing." 
"Well,"  he  says,  "have  you  got  the  money?"  or 
intimated  to  me  as  much  as  to  say  ' '  Have  you  got  the 
money  to  prove  up  on?"  and  I  told  him  I  hadn't, 
and  he  says,  "When  you  get  ready  to  prove  up 
probably  I  can  let  you  have  the  money  or  get  it  for 
you." 

Q.    Did  you  go  to  see  him? 

A.     I  did. 

Q.     Where  did  you  go  to  see  him  ? 
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A.     Went  to  his  office  in  the  Pack  Building. 

Q.     And  did  he  give  you  the  money  ? 

A.     He  did. 

Q.     How  much  did  he  give  you  ? 

A.     $420.00. 

Q.  How  long  was  that  before  you  made  your  final 
proof  ? 

A.  Well,  the  $420  he  gave  me  to  make  this  proof 
on  when  I  proved  up  on  this  timber,  I  think  it  was 
in  January  or  February,  1902 ;  I  am  not  sure  of  the 
dates,  but  it  was  in  that  spring  of  that  year  of  1902, 
the  fore  part  of  1902. 

Q.  Did  he  tell  you  what  to  say  when  you  went  to 
the  land  office,  when  you  were  asked  where  you  got 
that  money? 

A.  Well,  he  told  me  when  he  gave  it  to  me,  "If 
you  have  got  someone  you  can  get  the  money  from 
it  will  look  much  better  when  you  go  there,  to  say 
that  you  got  the  money  from  someone  else,"  and  I 
mentioned  to  him  that  I  was  working  for  a  man  by 
the  name  of  Springley ,  and  I  said,  ' '  I  can  leave  part 
of  the  money  over  there  and  he  can  give  me  a  check 
for  it, ' '  which  I  did. 

Q.  And  it  was  with  that  you  paid  in  the  land 
office  ?  A.     Yes,  sir. 

Q.  And  did  they  give  you  a  temporary  receipt  at 
the  land  office?  A.     Yes,  sir. 

Q.     What  did  you  do  with  that  ? 

A.     I  took  it  over  to  Mr.  Wells  at  his  office. 

Q.  Did  you  make  a  deed  for  the  land  at  that 
time?  A.     No,  sir. 
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Q.  When  was  anything  said  about  selling  this 
land? 

A.  Well,  I  think  it  was  along  about  the  fore  part 
of  September,  1902. 

Q.  Did  you  ever  get  any  other  money  from  Mr. 
Wells  before  you  made  a  deed  for  the  land  ? 

A.  Yes,  sir;  at  a  time  after  I  proved  up  I  bor- 
rowed $50  from  Mr.  Wells — I  suppose  I  borrowed  it 
from  him ;  I  went  to  him  and  asked  him  for  $50,  and 
he  let  me  have  it. 

Mr,  BUNDY. — You  say  that  was  after  proving 
up? 

A.  Yes,  sir,  that  was  between  the  time  I  proved 
up  and  the  5th  of  June,  because  on  the  5th  of  June  I 
left  for  Thunder  Mountain. 

Mr.  GORDON.— Q.  And  to  whom  did  you  sell 
this  land? 

A.     Well,  sir,  I  couldn't  tell  you. 

Q.     With  whom  did  you  negotiate  the  sale  ? 

A.  Well,  it  was  between  Mr.  Wells  and  Mr. 
Pritchard. 

Q.     State  the  circumstances  of  your  selling  it. 

A.  Well,  to  go  into  the  details  of  it,  at  the  time  I 
borrow^ed  this  $50  from  Mr.  Wells,  in  that  spring  of 
1902,  I  gave  him  $5  for  the  loan  of  the  money;  he 
throwed  me  out  $50  and  I  gave  him  $5  right  there  on 
the  table.  On  the  5th  of  June — well,  in  May,  about 
the  20th  of  May,  a  gentleman  came  from  Pittsburg 
and  employed  me  to  go  into  Thunder  Mountain ;  they 
paid  me  $1200  down  in  the  Idanha  Hotel.  I  left 
here,  bought  my  outfit  and  left  here  on  the  5th  of 
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June,  1902.  I  came  back.  I  am  not  sure  whether 
it  was  the  29th  of  August,  but  it  was  between  the 
29th  of  August  and  the  3d  of  September  in  1902 ;  and 
between  that  time,  between  the  3d  and  the  10th  of 
September,  I  sold  this  claim,  this  land,  I  was  sup- 
posed to  have,  and  went  to  Mr.  Pritchard's  office  in 
the  Sonna  Block  and  signed  a  deed  for  it. 

Q.     Did  you  go  there  alone?  A.     Yes,  sir. 

Q.     Who  told  you  to  go  there? 

A.     Mr.  Wells. 

Q.  How  much  money  did  you  receive  when  you 
got  there? 

A.  I  received  $175,  the  balance  of  what  was  sup- 
posed to  be  due  me,  after  taking  out  the  extra  $25 
for  filing  the  claim,  that  he  didn't  get  anything  that 
I  had  paid  Nelson. 

Q.     You  say  that  you  made  that  deed  in  1902  ? 

A.     September,  1902,  yes,  sir. 

Q.     Did  you  ever  make  any  other  deed  ? 

A.     I  did  not. 

Q.  Do  you  remember  whether  the  deed  you  made 
was  in  blank  or  not  ? 

A.  It  was  filled  out,  that  is,  there  was  some  writ- 
ing in  the  deed,  but  whether  it  was  a  date  or  not  I 
couldn't  say. 

Q.     Did  you  ever  get  a  patent? 

A.     I  had  a  notice  of  a  patent  coming  here, 

Q.     What  did  you  do  about  that — anything? 

A.  When  I  got  the  notice  I  went  to  Mr.  Wells 
and  told  him  I  had  got  the  notice,  and  he  said  that 
Avas  all  right,  that  they  would  take  care  of  it. 
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Q.  That  understanding  that  you  had  with  Mr. 
Nelson  to  turn  this  land  over  and  make  a  piece  of 
money  out  of  it,  did  I  understand  you  to  say  that  was 
before  you  located?  A.    Yes,  sir, 

Q.  Did  you  get  as  much  money  as  you  expected 
from  that  understanding? 

A.  Well,  no,  I  expected  ahout  $300  from  what  he 
told  me,  and  I  got  $250,  less  $25  that  Mr.  Wells  held 
out  on  me  for  cruising  fees. 

Q.  And  Mr.  Wells  never  cruised  anything  for 
you,  did  he  ? 

A.  No,  sir,  I  didn't  know  Mr.  Wells  was  in  the 
business  at  the  time  I  filed. 

Q.  You  gave  as  your  witnesses  Norman  Young 
and  Lucien  Maxfield?  A.     Yes,  sir. 

Q.  You  knew^  them  and  gave  those  names  your- 
self? A.    Yes,  sir. 

Q.  Have  you  ever  been  asked  to  make  another 
deed  to  this  property  to  anyone  ? 

A.     No,  sir. 

Q.     Did  you  ever  make  but  the  one  deed? 

A.     I  never  did. 

Q.  And  you  say  you  signed  this  deed  in  Mr.  Prit- 
chard's  office? 

A.     I  signed  a  deed  there. 

Q.     Was  your  wife  along  with  you? 

A.     No,  sir. 

Q.    Where  was  she?  A.    Home. 

Q.     In  the  city  here?  A.     Yes,  sir, 

Q.     And  did  she  sign  it  the  same  day? 

A,     I  don't  know;  I  don't  know  whether  she  ever 
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signed  it  or  not. 

Q.     She  wasn  't  at  Mr.  Pritchard  's  office  with  you  ? 
A.     No,  sir. 

Q.  And  when  you  went  there  to  sign  the  deed  was 
it  already  jorepared?  A.     Yes,  sir. 

Q.    And  you  signed  it  at  that  time? 
A.    Yes,  sir. 

Q.  Did  you  tell  Mr.  Pritchard  that  you  owed  Mr. 
Wells  anj^  money?  A.     No,  sir. 

Q.  How  did  he  know  that  he  was  only  to  give 
you  $250  or  $225  ? 

A.  $275?  Well,  I  suppose  probably  a  note  had 
been  sent  over  to  him,  that  is  the  supposition,  that 
he  might  have  sent  him  a  note  over  to  hold  out  so 
much  money;  they  might  have  been  working  to- 
gether; I  don't  know  anything  about  it. 

Q.  Did  you  give  Mr.  Wells  a  note  for  the  money 
you  got  from  him?  A.     No,  sir. 

Q.     Did  you  pay  him  any  interest? 
A.     Paid  him  $5. 

Q.     Was  that  for  the  $50?-  A.     Yes,  sir. 

Q.     You  didn't  pay  him  anything  for  the  $420? 
A.     No,  sir ;  I  took  him  back  the  change,  what  was 
left  over  the  final  proof. 

Q,  And  was  that  the  time  you  took  the  temporary 
receipt  back?  A.     Yes,  sir. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  sworn  statement  of  Harry  L.  Clyne,  dated  Oc- 
tober 31,  1901 ;  the  non-mineral  affidavit  of  Harry  L. 
Clyne,  of  the  same  date ;  the  testimony  of  Harry  L. 
Clyne,  given  on  final  proof,  January  24,  1902;  and 
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the  cross-examination  attached,  all  of  which  have 
been  identified  by  Harry  L.  Clyne  as  having  been 
signed  by  him ;  the  notice  of  publication,  dated  Octo- 
ber 31,  1901 ;  the  testimony  of  the  other  witnesses  on 
final  proof,  and  the  cross-examination  thereof;  the 
register's  certificate,  and  the  receiver's  receipt,  dated 
August  19,  1902 ;  the  deed,  made  by  Harry  L.  Clyne 
and  Cecilia  Clyne,  husband  and  wife,  to  A.  E. 
Palmer,  consideration  $950,  identified  by  Harry  L. 
Clyne  as  having  been  signed  by  himself  and  wdf e, 
dated  July  18,  1903;  certified  copy  of  the  patent, 
dated  February  1,  1904,  all  to  the  southeast  quarter 
of  section  6,  township  7  north  of  range  5  east,  Boise 
Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  136A  to 
136P,  inclusive.) 

Q.     Mr.  Clyne,  did  you  know  A.  E.  Palmer  ? 

A.     No,  sir. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Clyne,  at  the  time  Nelson  spoke  to  you, 
did  you  know  there  was  any  land  open  for  entry  ? 

A.     Yes,  sir. 

Q.     How  long  had  you  known  thaf? 

A.  Well,  I  think  I  had  been  working  in  the  Basin 
for  about  six  or  seven  months  when  I  heard  of  this 
land  being  opened  up  there. 

Q.  And  how  long  before  the  time  Nelson  spoke 
to  you  was  it  that  you  heard? 

A.  Two  or  three  months,  anyway,  that  I  heard  of 
them  filing  up  there. 
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Q.     The  filing  there  had  just  commenced? 

A.     Yes,  sir. 

Q.     Comparatively  few  had  filed  up  to  that  time  ? 

A.     I  think  so. 

Q.  This  man  John  Nelson  is  the  fellow  they  call 
Jack  Nelson?  A.    Yes,  sir. 

Q.  And  he  started  in  and  located  a  few  others  be- 
sides you? 

A.     I  don 't  know  anything  about  that. 

Q.    And  he  afterwards  skipped  the  country? 

A.     I  don't  know  anything  about  that. 

Q.  Did  you  ever  see  him  after  you  paid  him  the 
$25?  A.    Yes,  sir. 

Q.     Did  you  ever  see  him  about  this  land?  ' 

A.    No,  sir. 

Q.     Was  he  here  when  it  came  time  to  prove  up? 

A.     No,  sir. 

Q,  Did  you  have  any  arrangement  with  Mr.  Nel- 
son that  he  was  to  furnish  you  any  money? 

A.     No,  sir. 

Q.  Did  Mr.  Nelson  tell  you  he  would  give  you  the 
money  to  prove  up  on? 

A.  He  told  me  that  he  would  see  that  I  would  get 
it. 

Q.  Did  you  go  to  him  to  hunt  him  up  to  see  if  you 
could  find  him,  when  it  came  time  to  prove  up? 

A.     No,  sir. 

Q.  Did  you  have  any  talk  before  you  filed  on  this 
land,  with  Wells  ?  A.     No,  sir. 

Q.     Or  Downs? 

A,     No,  sir,  didn't  know  Pat  Downs,  ^  ^;f 
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Q. 

Or  Kinkaid? 

A.     No,  sir. 

Q. 

Or  Pritchard? 

A.     No,  sir. 

Q. 

Or  Steunenberg  1 

A.     No,  siv 

Q. 

Or  Barber? 

A.     No,  sir. 

Q. 

Or  Moon? 

A.     No,  sir. 

Q. 

Or  Randf 

A.     No,  sir. 

Q. 

Or  Palmer? 

A.    No,  sir. 

2509 


Q.  And  you  had  no  talk  with  any  of  the  defend- 
ants in  this  case  before  or  at  the  time  you  filed  ? 

A.    Not  that  I  know  of. 

Q.  Had  you  had  any  talk  with  anyone  except  this 
Mr.  Nelson  prior  to  the  time  you  filed? 

A.    No,  sir.  ""    "' 

Q.  And  the  talk  you  had  with  Nelson  was  that 
he  simply  told  you  that  he  was  locating  people  there, 
and  he  had  a  claim  that  he  w^ould  give  you  the  num- 
bers of  for  $25,  if  you  wanted  to  locate  ? 

A.  He  didn't  tell  me  he  was  locating  people;  he 
just  come  to  me  and  asked  me  if  I  wanted  to  make 
two  or  three  hundred  dollars  easy  money. 

Q.    What  did  he  say? 

A.  He  said  he  would  give  me  the  description  of 
the  piece  of  timber,  and  he  says,  "It  will  cost  you 
$25,"  and  I  told  him  to  fire  it  out,  and  he  did  so. 

Q.  Was  that  the  substance  of  the  conversation 
that  you  had  with  Nelson  ?  A.     Yes,  sir. 

Q.     Was  that  all  he  said  to  you  ? 

A.  Only  he  said  he  would  get  the  money  for  me 
to  prove  up,  if  I  didn  't  have  the  money  to  prove  up ; 
he  knew  of  my  circumstances  at  that  time,  because 
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he  was  a  painter  himself,  and  we  w^as  working  to- 
gether. 

Q.  Was  that  all  the  conversation  you  had  relative 
to  the  land  ?  A.     Yes,  sir,  relative  to  the  land. 

Q.  So  that  if  you  had  any  agreement  with  Nelson 
it  is  embraced  in  the  talk  you  had  with  him  ? 

A.     Yes,  sir,  that's  about  as  far  as  it  went. 

Q.     And  you  paid  him  $25? 

A.     Yes,  and  took  his  receij)t  for  it. 

Q.     And  the  money  was  your  own  I 

A.    Yes,  sir. 

Q.  And  you  came,  in  due  course,  to  the  land  office, 
to  make  your  filling?  A.     Yes,  sir. 

Q.    And  there  were  some  fees  to  pay  there? 

A.    Yes,  sir. 

Q.     And  that  was  your  money  ?  A.    Yes,  sir. 

Q.     Did  Mr.  Nelson  furnish  you  that? 

A.     No,  sir. 

Q.  So  that  up  to  the  time  you  filed  your  first 
papers  in  this  matter  you  had  not  entered  into  any 
agreement  with  anybody,  had  you,  Mr.  Clyne? 

A.     In  regard  to  selling? 

Q.     Yes.  A.     No,  sir. 

Q.  I  show  you  the  first  paper  you  filed  here, 
October  31,  1901,  in  which  you  say,  among  other 
things :  "  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which 
the  title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself. ' '     That  was  ab- 
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soliitely  true  at  the  time  you  filed,  was  it  not? 

A.  It  was  true,  just  as  far  as  that  goes,  yes,  sir. 
The  only  understanding  when  I  filed  on  it  was  that 
I  was  to  have  the  money  to  prove  up  if  I  needed  it. 

Q.  That  is  rather  an  evasive  answer.  The  ques- 
tion is,  at  the  time  you  filed  your  first  papers,  had 
you  entered  into  any  agreement  of  any  kind  or  char- 
acter, written  or  oral,  express  or  implied,  with  any 
person,  firm,  or  corporation,  by  which  you  had  ob- 
ligated yourself  to  transfer  to  such  person,  firm,  or 
corporation,  or  anybody  else,  the  title  you  might  ac- 
quire from  the  United  States. 

A.  No  further  than  Mr.  Nelson  told  me  I  could 
make  this  easy  money,  and  he  would  furnish  me  the 
money  and  furnish  me  a  buyer,  and  I  told  him  all 
right. 

Q.  You  have  told  us  the  conversation  that  you 
had  with  Nelson  before  you  filed  ?  A.     Yes,  sir. 

Q.  You  have  told  us,  you  said,  all  the  conversa- 
tion you  had  with  him  about  this? 

A.    About  all. 

Q.     About  all?    Was  there  any  more? 

A.     I  can't  think  of  any  more. 

Q.  And  you  hadn  't  had  any  talk  with  anybody  ex- 
cept Nelson? 

A.     No,  not  up  to  the  time  of  filing. 

Q.  At  the  time  you  filed  your  first  papers  had 
you  entered  into  any  agreement,  with  any  person, 
firm,  or  corporation,  by  which  you  had  agreed  to 
turn  over  the  title  you  might  acquire  to  such  person, 
firm,  or  corporation,  or  to  any  person  they  should 
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direct?  A.     No,  sir.  ■ 

Q.  Had  you  entered  into  an  agreement  to  turn  it 
over  to  them  without  any  consideration? 

A.  Nothing  no  more  than  just  what  I  stated  to 
you,  that  Nelson  said  he  would  have  a  buyer,  and 
I  hadn't  made  any  agreement  to  turn  it  over  to  him. 

Q.  Did  you  make  this  filing  at  the  request  of  the 
Barber  Lumber  Company?  A.     No,  sir. 

Q.  Or  at  the  solicitation  of  the  defendants  in  this 
action  that  I  named  to  you  a  while  ago  ? 

A.     No,  sir. 

Q.     Or  any  of  them?  A.     No,  sir. 

Q.  Did  you  make  this  filing  at  the  request  of  Mr. 
Nelson  ? 

A.  I  made  the  filing  at  the  request  of  Mr.  Nelson ; 
that  is,  I  would  put  it  in  that  way,  that  I  probably 
wouldn't  have  filed  if  it  hadn't  been  for  him. 

Q.     At  his  suggestion? 

A.     Yes,  at  his  suggestion. 

Q.     Was  it  at  his  request? 

A.  No  more  than  what  I  stated  to  you,  he  wanted 
to  sell  these  quarters,  he  give  me  the  description  of 
this  property  for  the  cost  of  $25,  which  I  paid  him. 

Q.  Did  you  locate  this  for  the  benefit  of  Mr.  Nel- 
son? 

A.     No,  sir,  I  located  it  for  my  own  benefit. 

Q.  Did  you  locate  it  for  the  benefit  of  anybody 
except  yourself?  A.     No,  sir. 

Q.  Did  you  know  Mr.  Nelson's  circumstances  as 
well  as  he  knew  yours? 

A.    Well,  pretty  near. 
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Q.     Did  you  know,  was  lie  a  man  of  means? 

A.  Well,  he  was  like  myself;  he  was  working  and 
getting  his  wages  for  it. 

Q.  You  didn't  understand  that  he  was  going  to 
buy  the  timber  himself?  A.     No,  sir. 

Q.  Did  Mr.  Nelson  tell  you  that  he  was  represent- 
ing somebody  that  was  buying  timber?  ' 

A.     He  didn't  give  me  any  names. 

Q.  Do  you  know,  as  a  matter  of  fact,  whether  he 
did  represent  anybody?  A.     No,  sir. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  he 
didn't?  A.     No,  sir,  I  don't  know  that. 

Q.  Do  you  know  of  anj^body  com.ing  around  here 
buying  timber  claims  that  Nelson  was  representing? 

A.     I  haven't  yet. 

Q,  Have  you  ever  heard  of  anybody  that  Nelson 
was  acting  for?  A.     No,  sir. 

Q.  So  that  the  only  conversation  you  had  had  up 
to  that  time  was  with  a  man  by  the  name  of  Nelson, 
who  was  a  painter?  A.     Yes,  sir. 

Q.     And  you  didn't  know  him  as  a  cruiser? 

A.     No,  sir. 

Q.  He  wasn  't  engaged  in  the  real  estate  or  timber 
business,  as  far  as  you  knew?  A.     No,  sir. 

Q.     He  was  simply  a  brother  mechanic? 

A.     Yes,  sir. 

Q.  And  said  to  you  that  if  you  wanted  to  make 
some  easy  money  he  had  some  numbers  that  he  would 
give  you  for  $25?  A.     Yes,  sir. 

Q.     And  you  paid  him  the  $25  ?  A.     Yes,  sir. 

Q.     And   he  said  he    would  see   that   you  got   a 
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buyer?  A.    Yes,  sir. 

Q.     And  he  didn't  tell  you  who  that  buyer  was? 

A.     No,  sir. 

Q.     So  you  entered  it  for  your  own  benefit? 

A.    Yes,  sir. 

Q.  And  without  any  agreement  at  that  time  to 
turn  it  over  to  anybody  ?  A.     I  did. 

Q.  And  at  that  time  you  didn't  know  who  you  was 
going  to  turn  it  over  to?  A.     No,  sir. 

Q.  And  you  didn't  know  what  price  you  were  go- 
ing to  get  for  it?  A.     No,  sir. 

Q.  And  you  didn't  have  any  idea  of  making  any 
money  out  of  it  except  by  selling  it  at  a  profit? 

A.     I  expected  to  make  three  or  four  hundred. 

Q.  You  didn't  understand  that  you  was  entering 
the  land  as  the  employee  of  Mr.  Nelson,  did  you? 

A.  No,  I  didn't  understand  that  I  was  entering 
the  land  as  an  employee  of  his. 

Q.     Or  of  anybody  he  represented? 

A.  No,  he  didn't  represent  anyone,  onh^  he  said 
he  was  cruising  for  those  people  up  there. 

Q.  You  knew  he  didn't  have  any  connection  with 
anyone  in  the  timber  business  at  that  time,  didn't 
you  ?  A.     No,  I  didn  't  know  it. 

Q.  Did  you  know  of  anj'one  that  he  was  con- 
nected with?  A.    No,  sir. 

Q.  Now,  at  the  time  you  came  to  make  your  final 
proof,  had  you  at  that  time  entered  into  any  agree- 
ment of  any  kind  as  to  what  you  was  to  do  with  this 
property?  ^  ^^  ?11^ 

A.     No — well,  up  until  the  day  of  the  final  proof 
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I  hadn't. 

Q.  Had  yon  at  the  time  you  made  your  final  pi'oof 
at  the  land  office? 

A.  It  was  understood  that  I  was  to  turn  it  over 
to  some  company  that  would  be  here  to  buy  the  tim- 
ber. 

Q.     Who  made  that  arrangement  with  you? 

A.    Mr.  Wells. 

Q.     Did  Mr.  Wells  tell  you  who  he  represented  f 

A.     No,  sir. 

Q.  Didn't  he  tell  you  that  it  was  the  Barber  Lum- 
ber Company?  A.     No,  sir. 

Q.  Did  he  tell  you  it  wasn't  the  Barber  Lum- 
ber Company?  A.     No,  sir. 

Q.     Did  he  tell  you  who  he  represented? 

A.     No,  sir. 

Q.    What  did  he  tell  you? 

A.  He  said,  "I  will  let  you  have  the  money,  and 
when  you  get  ready  to  sell  out,"  he  said,  "we  will  buy 
it  from  you." 

Q.     Do  you  know  whether  he  said  "  I "  or  "  we  "  ? 

A.     No,  sir,  I  don't. 

Q.  Have  you  heard  that  he  was  representing  any- 
body at  that  time  ? 

A.  Yes,  representing — I  heard  that  him  and  Mr. 
Kinkaid  were  together. 

Q.     At  that  time?  A.     Yes,  at  that  time. 

Q.  And  who  did  you  understand  they  were  oper- 
ating for?  A.     I  didn't  understand. 

Q.     Haven't  you  ever  heard?  A.     No,  sir. 

Q.     You    have  been    around    this  lawsuit    three 
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weeks,  haven't  you? 

A.     I  don't  know  as  I  have, 

Q.  You  are  an  amateur  detective,  aren't  you,  Mr. 
Clyne?  A.     t  don't  know  as  I  am. 

Q.     You  make  that  a  business? 

A.     I  don't  know  as  I  acknowledge  it. 

Q.     Don 't  make  it  a  secret,  Mr.  Clj^ne ;  aren't  you ? 

A.     No,  sir. 

Q.  I  am  probably  misinfoniied  then.  Have  you 
heard  then,  up  to  this  time,  that  Mr.  Wells  was  rep- 
resenting some  company  ? 

A.  No,  I  never  heard  that  Mr.  Wells  was  repre- 
senting, anybody  at  that  time. 

Q.  Then  at  the  time  he  gave  you  this  money  he 
didn  't  tell  you  that  he  was  representing  anybody  ? 

A.     No,  sir. 

Q.  You  understood  that  the  money,  of  course,  was 
a  loan  ? 

x\.  Well,  I  supposed  it  was ;  I  got  it  from  him ;  I 
supposed  he  was  loaning  it  to  me. 

Q.     You  understood  that  he  was  lending  it  to  you  ? 

A.     That's  what  he  told  me. 

Q.  And  at  the  time  he  loaned  it  to  you  he  didn't 
ask  you  to  sell  ? 

A.     No,  sir,  not  at  that  time. 
Q.     There  was  nothing  said  by  Mr.  Wells  about 
what  you  were  to  do  with  that  land  ? 

A.  Only  he  said,  "When  you  get  ready  to  sell  I 
will  find  you  a  buyer." 

Q.  And  then,  months  afterwards,  you  concluded 
to  sell? 
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A.     Yes,  sir,  in  September,  1902. 

Q.  And  you  proved  up  some  time  I  think  in  Janu- 
ary? And  after  you  made  your  final  proof  and  got 
your  final  receipt,  which  I  think  wasn't  issued  to 
you — they  were  all  held  up  for  some  time;  it  wasn't 
issued  to  you  until  some  time — 

A.     I  don't  know  just  when  it  was. 

Q.     Don't  you  remember  getting  your  receipts? 

A.  No,  I  never  got  but  one;  that  was  when  I 
j)roved  up,  I  got  a  receipt  for  the  money. 

Q.  Don't  you  recall  that  at  that  time  all  these  tim- 
ber claims  were  held  up  and  the  final  receipts  weren  't 
issued  until  some  time  later?  A.     Not  mine. 

Q.  Yes,  I  think  it  was.  You  got  a  temporary  re- 
ceipt on  January  24,  1902, 

A.     Yes,  that  might  have  been. 

Q.  Now,  you  took  that  over  to  Mr.  Wells,  which 
he  held  as  security  for  the  money  he  had  advanced 
you.  You  don't  remember  getting  the  real  final  re- 
ceipt later?  A.     No,  sir. 

Q.  So  that  some  time  in  the  September  following 
you  got  ready  to  sell?  A.     Yes,  sir. 

Q.     And  w^hen  you  did  you  went  to  Mr,  Wells? 

A.  Went  to  Mr,  Wells  and  told  him  I  was  ready 
to  negotiate  the  sale,  and  he  said,  "Go  to  Mr,  Pritch- 
ard,"  which  I  did. 

Q.  Didn't  you  understand  that  Mr.  Pritchard  was 
simply  acting  for  Mr,  Wells,  and  that  Mr.  Wells  was 
the  man  that  was  doing  the  business? 

A,     I  don't  know;  I  didn't  understand. 

Q,     Mr.  Pritchard  was  simply  a  lawyer,  notary 
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public  f  A.     Yes,  sir. 

Q.  And  when  Mr.  Pritchard  paid  you  he  took  out 
the  $400  that  Mr.  Wells  had  loaned  you,  and  the  $50 
additional,  and  then  took  out  another  $25,  which  he 
spoke  of  as  a  location  fee  ?  A.    Yes,  sir. 

Q.  Did  you  say  anjdihing  to  Mr.  Pritchard  about 
not  getting  $650? 

A.     I  told  him  it  looked  pretty  small, 

Q.     The  price,  they  told  you,  was  $650? 

A.  No,  I  was  given  to  understand  by  Mr.  Nelson, 
as  I  told  you  before,  that  there  was  two  or  three  hun- 
dred easy  money  in  it,  and  only  $250  was  what  I  was 
getting,  less  this  $25. 

Q.     That  was  the  talk  you  had  with  Nelson  ? 

A.     Yes,  sir. 

Q.  Did  you  have  any  talk  of  that  kind  with 
Wells? 

A.  No,  no  more  than  I  told  him  I  didn't  think  I 
ought  to  pay  the  other  $25,  and  he  said  he  didn  't  get 
anything  of  what  Nelson  had  collected. 

Q.  Nelson  wasn't  connected  with  Wells  in  any 
way,  was  he  ? 

A.  He  told  me  he  was  working  for  Wells  and 
Downs;  I  didn't  know  those  people — I  knew  Mr. 
Wells  by  sight,  but  I  didn't  know  Mr.  Downs  at  all. 

Q.  Nelson  told  you  that  he  was  working  for  these 
people  ?  A.     Yes,  sir. 

Q.     Are  you  sure  of  that  ? 

A.     I  am  sure  of  it. 

Q.     That  is  something  new. 

A.     Maybe  vou  haven't  asked  it? 
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Q.  1  have  asked  you  to  give  us  the  couversation, 
and  now  you  say  that  he  was  working  for  Wells  and 
Downs. 

A.  I  told  you  that  at  the  start;  probably  you 
didn't  hear  it. 

Q.  So  that  the  only  talk  you  had  with  anybody 
was  with  Jack  Nelson  about  this  land  1 

A.     Yes,  sir. 

Q.  And  the  only  talk  you  had  with  Jack  Nelson 
was  that  if  you  wanted  to  make  some  money  the  way 
to  do  it  was  to  file  on  a  timber  claim,  and  that  he  had 
numbers,  and  that  he  would  sell  you  the  numbers, 
all  for  $25?  A.     That's  about  right. 

Q.  So  that  when  you  went  to  the  land  office  and 
filed  your  papers  and  swore  that  at  that  time  you 
had  entered  into  no  agreement  whereby  you  had  obli- 
gated yourself  to  sell  or  turn  over  to  anybody  the 
title  you  would  get,  you  was  telling  the  truth,  wasn't 
you? 

A.     I  supposed  I  was ;  I  intended  to  tell  it. 

Q.     Is  it  true  now?  A.     It  is  true. 

Q.  And  you  never  did  have  any  agreement  of  that 
kind  up  to  and  including  the  time  you  made  final 
proof  ?  A.     No,  sir. 

Q.  And  up  to  the  time  you  made  your  final  proof 
you  were  under  no  obligation  to  anybody  to  turn  that 
property  over  to  them,  were  you? 

A.     No,  sir,  I  was  not. 

Q.  And  up  to  that  time  had  any  person  acquired 
any  interest  in  or  lien  upon  the  quarter  section  of 
land  that  you  got  from  the  Government  ? 
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A.     No,  sir. 

Q.  At  the  time  you  made  your  final  proof,  and  at 
the  time  you  got  your  final  receipt,  then  the  status 
of  this  claim  was  about  this,  that  you  had  a  hundred 
and  sixty  acres  of  land,  and  you  owed  John  I.  Wells 
certain  sums  of  money,  and  you  were  at  liberty  to  sell 
it  to  whom  you  pleased  and  pay  him  what  you  owed 
him? 

A.  I  didn't  exactly  understand  that  I  was  at  lib- 
erty to  sell  it  to  whoever  I  pleased,  for  the  reason  that 
I  told  him  I  would  give  it  to  him. 

Q.     When  did  you  tell  him  that  ? 

A.  At  the  time  I  proved  up,  when  I  got  this  $420 
from  him, 

Q.     Then  at  the  time  you  got  this  $420— 

A.     He  was  to  have  the  first  chance  at  it. 

Q.     Had  you  sold  it  to  him  then  ? 

A.     No,  sir. 

Q.     Had  you  agreed  to  sell  it  to  him  then? 

A.  Only  that  he  was  to  have  the  first  show  at  it ; 
I  was  giving  him  a  show  for  his  money. 

Q.  So  that  at  the  same  price  he  was  to  have  the 
preference  ?  A.     Certainly. 

Q.  But  w^re  you  under  any  obligation  to  sell  it 
to  Mr.  Wells,  or  anyone  he  represented,  at  any  less 
figure  than  anyone  else  w^ould  pay  you  for  it  ? 

A.     No,  I  don't  think  I  was. 

Q.  Had  you  entered  into  any  agreement  other 
than  that  he  should  be  given  the  first  chance  when 
you  got  ready  to  sell  1 

A.     Only  to  secure  his  money,  that's  all. 
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Q.  And  as  additional  security,  you  turned  over 
this  receipt?  A.     Yes,  sir. 

Q,  Now  at  the  time  you  filed  on  this  land  you 
didn  't  expect  to  get  the  money  from  Wells,  did  you  1 

A.  No,  I  didn 't  know  Wells  at  that  time ;  I  knew 
him  by  sight,  but  I  didn 't  know  him  in  this  deal. 

Q.  You  didn't  file  upon  the  land  with  the  expec- 
tation of  getting  the  money  from  Mr.  Wells'? 

A.     No,  sir. 

Q.  And  you  didn't  file  on  this  land  with  the  ex- 
pectation of  turning  it  over  to  Wells  ? 

A.     No,  sir. 

Q.     Or  anyone  Wells  represented? 

A.     No,  sir,  not  at  the  time  I  filed  on  it. 

Q.  Your  purpose  in  exercising  your  right  as  a 
citizen  and  filing  upon  this  timber  and  stone  claim 
was  to  get  the  land  for  what  the  Government  was 
selling  it  for  and  afterwards  to  sell  it  at  a  profit? 

A.     I  purposed  to  make  a  profit,  yes,  sir. 

Q.  And  the  money  was  to  be  made  in  the  manner 
X  have  indicated  by  selling  at  a  profit  ? 

A.     Yes,  sir. 

Q.  And  you  were  not  entering  that  land  for  or  at 
the  request  of  anybody  but  yourself,  or  for  the  bene- 
fit of  anybody  but  yourself? 

A.     For  the  benefit  of  no  one  but  myself  and  fam- 

iiy. 

Q.     Nor  at  the  request  of  anybody  but  yourself? 
A.     As  I  said  before,  on  the  request  or  suggestion 
of  Mr.  Nelson. 

Q.     But  you  didn't  understand  that  Mr.  Nelson 
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had  any  interest  in  the  land  you  were  about  to  ac- 
quire, did  you  %  A.     No. 

Q.  He  was  simply  paid  by  you,  and  that  ended 
his  connection  ?  A.     Yes,  sir. 

Q.  Did  Mr.  Nelson  have  any  interest  in  it  further 
than  that?  A.     No,  sir,  not  that  I  know  of. 

Q.  Did  he  have  any  interest  by  reason  of  any 
agreement  you  made  with  him  ? 

A.     No,  none  whatever. 

Q.  You  say  that  Mr.  Wells  came  to  you  volun- 
tarily and  offered  to  loan  you  this  money,  or  did  you 
go  to  him  ? 

A.  Mr.  Wells  came  to  me  after  I  had  filed,  and 
told  me,  he  says,  "Harry,  I  see  you  have  filed  on  a 
timber  claim  up  there  that  I  was  holding  for  Gold- 
trap,"  and  he  says,  "When  you  get  ready  to  prove 
up,"  he  says,  "I  don't  know  what  your  circum- 
stances are,  but,"  he  says,  "I  will  let  you  have  the 
money,  if  you  haven 't  got  it, ' '  or  words  to  that  effect. 

Q.  And  that  was  at  or  about  the  time  you  made 
your  final  j)roof  ? 

A.  No,  it  was  two  months  after  I  had  filed  on  the 
land. 

Q.  I  mean,  it  was  at  or  about  the  time  you  made 
final  proof  I 

A.  It  was  probably — let's  see,  I  filed  in  October — 
probably  it  was  in  January,  the  first  of  January;  it 
might  have  been  along  about  the  holidays. 

■Q.  Now  you  made  your  final  proof  January  24, 
1902  ?  A.     Yes. 

Q,     How  long  before  that  was  it  that  Wells  told 
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you  f  A.     About  the  holidays,  I  guess. 

Q.  And  up  to  that  time  you  had  had  no  talk  with 
Wells?  A.    No,  sir. 

Q.  And  you  never  had  any  talk  with  the  other 
gentlemen  I  have  mentioned  1 

A.     No,  none  whatever. 

Q,  Mr.  Clyne,  it  is  charged  in  this  complaint  in 
this  action  we  are  trying  here  that  you  entered  this 
land  at  the  request  of  and  for  the  benefit  of  the  Bar- 
ber Lumber  Company,  John  Kinkaid,  Horace  S. 
Rand,  A.  E.  Palmer,  L.  M.  Pritchard,  and  the  other 
defendants.     Is  that  true  or  not? 

A.  I  didn't  file  with  the  understanding  that  any 
of  those  people  were  in  this  deal. 

Q.  That  is  hardly  the  question.  It  is  alleged  here 
in  this  complaint  that  the  men  I  have  mentioned  in- 
duced, procured,  and  requested  you  to  make  this 
timber  and  stone  entry,  and  that  you  made  the  entry 
at  their  request  and  for  their  benefit.  Is  that  true  or 
not  ?  A.     No,  sir,  I  never  did. 

Q.  And  it  is  further  alleged  in  this  complaint 
that  pursuant  to  that  agreement  you  arranged  and 
agreed  with  the  Barber  Lumber  Company  and  the 
other  defendants  that  I  have  mentioned,  and  also 
with  Wells  and  Steunenberg,  that  you  would  make 
this  entry  for  their  benefit,  and  that  you  would  then 
go  to  the  land  office  and  testify  to  w^hat  you  knew  to 
be  false,  for  the  purpose  of  defrauding  the  United 
States  out  of  a  quarter  section  of  land.  Is  that  true 
or  false? 

A.     Wells    or    Stennenberg?     I   understand  just 
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what  you  mean,  but  I  know  I  never  made  no  entries 

for  them  peoj)le. 

Q.  Now  this  action,  Mr.  Clyne,  the  United  States 
of  America  against  the  Barber  Lumber  Company — 
just  read  over  the  title  of  the  action  and  then  you  will 
be  familiar  with  it  (hands  witness  paper). 

A.     I  had  no  understanding  with  them  people. 

Q.  Just  follow  my  question.  It  is  alleged  in  this 
complaint  in  this  action  that  you  made  this  entry  at 
the  request  of  and  for  the  benefit  of  the  defendants 
named,  and  Wells  and  Steunenberg.  Is  that  true 
or  is  it  false  ?  A.     That  is  false. 

Q.  And  it  is  further  alleged  that  you  entered  into 
a  conspiracy  with  these  defendants  and  with  Wells 
and  Steunenberg  to  defraud  the  United  States  out 
of  a  hundred  and  sixty  acres  of  timber  land. 

A.  I  never  entered  into  any  agreement  with  them 
people. 

Q.  And  it  is  alleged  in  this  complaint  that  pursu- 
ant to  that  conspiracy  and  agreement,  you  agreed 
to  and  did  go  before  the  land  office  at  Boise,  and 
testify  to  things  you  knew  to  be  false,  at  the  request 
and  solicitation  of  these  defendants  and  Wells  and 
Steunenberg. 

A.     That  is  false ;  I  did  not. 

Q.  And  it  is  further  alleged  in  this  complaint 
that  you  gave  such  false  testimony  for  the  purpose 
of  acquiring  title  to  this  land,  for  the  benefit  of  these 
people,  and  under  an  agreement  that  when  vou  a-of 
title  you  would  turn  it  over  ^'^  +ii"nn  "■ 

A.     I  did  not.  -^v-     „     ■         .. 
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Q.     That  is  false  ?  A.    Yes,  sir. 

(Witness  excused.) 

At  this  time  the  hearing  was  adjourned  until  ten 
o'clock  A.  M.,  Saturday,  February  27th,  1909. 

Court  met  at  ten  o'clock  A.  M.,  Saturday,  Febru- 
ary 27,  1909,  pursuant  to  adjournment,  the  Exam- 
iner and  counsel  for  the  respective  parties  being 
present,  at  which  time  an  adjournment  was  taken 
until  ten  o'clock,  A.  M.,  Monday,  March  1st,  1909. 

At  ten  o'clock  A.  M.,  Monday,  March  1st,  1909, 
the  taking  of  testimony  was  resumed,  the  Examiner 
and  counsel  for  the  respective  parties  being  present. 

[Testimony  of  Margaret  Scully,  on  Behalf  of  the 
Complainant.] 

MARGARET  SCULLY,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Mrs.  Scully,  your  name  is  Margaret  Scully^ 

A.     Yes,  Mrs.  Margaret  Scully. 

Q.     And,  Mrs.  Scully,  where  do  you  reside  f 

A.     I  reside  at  410  Jefferson. 

Q.     How  long  have  you  resided  at  Boise '? 

A.     About  ten  years. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  1903,  did  you?  A.     I  did. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment, dated  September  14,  1903,  and  ask  you  if  you 
signed  that  paper? 
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A.     Yes,  that  is  my  writing,  I  think, 

Q.  I  show  you  non-mineral  affidavit  of  Margaret 
Seull}^,  of  the  same  date,  and  ask  you  if  you  signed 
that  ?  A.     Yes,  that  is  my  writing. 

Q.  I  show  you  the  testimony  of  Margaret  Scully, 
given  December  10,  1903,  on  final  proof,  in  the  land 
office.     Is  that  your  signature  to  that? 

A.     That  is  mine. 

Q.  And  the  cross-examination  of  Margaret  Scully 
on  the  same  examination.     Did  you  sign  that  j)aper  *? 

A.     That  is  my  waiting. 

Q.  I  show  you  deed,  dated  February  1, 1901,  made 
by  Margaret  Scully  to  George  S.  Long,  and  ask  you 
if  you  signed  that  paper? 

A.  That  is  my  writing,  but  I  don't  know  who  it 
was;  I  didn't  hear  the  man's  name  that  I  sold  it  to. 

Q.  And  ,you  acknowledged  that  before  Mr.  Rich- 
ardson, the  clerk  of  the  court,  did  you  ? 

A.  I  suppose  I  did,  because  there  was  several  I 
acknowledged,  and  I  couldn't  just  exactly  tell  as  to 
that,  but  it  must  have  been. 

Q.  Mrs.  Scully,  did  you  talk  to  anyone  about  tak- 
ing up  a  timber  and  stone  claim  before  you  went  up 
there  to  view  this  land? 

A.  Well,  I  heard  of  it,  but  I  don't  know  as  I  had 
spoken  anything  about  it. 

Q.  At  that  time  did  you  know  of  any  persons  that 
were  buying  timber  claims  ? 

A.     I  did  not  know  of  any  person. 

Q.  Did  you  know  of  any  persons  that  were  sell- 
ing timber  claims  ?  A.     I  did  not. 
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Q.  Then  you  knew  of  no  market  whatever  for 
tmiber  claims  ?  A.     I  knew  of  no  market. 

Q.  Had  ,you  heard  that  there  would  be  a  market 
for  them  in  the  near  future! 

A.  Well,  I  took  it  with  the  intention,  but  didn't 
know  whether  there  would  be  a  market,  or  by  whom. 

Q.  Had  you  heard  that  there  would  be  a  market, 
or  purchasers  for  them  in  the  near  future? 

A.  I  did  not,  not  in  particular;  I  did  not  know  of 
any  person  that  was  buying,  and  I  supposed  that 
maybe  some  time  this  land  would  come  to  be  salable. 

Q.  But  at  that  time  you  didn't  expect  it  to  be  sal- 
able within  thirty  or  ninety  days  ? 

A.     I  did  not. 

Q.     AYho  located  you  on  this  land  ? 

A.     It  was  Mr.  Dowms. 

Q,     Mr.  Patrick  Downs  ?  A.     Yes,  sir. 

Q.     And  had  you  met  Mr.  Downs  before  theni 

A.  I  had  not ;  I  had  never  met  him  until  I  went  up 
to  the  place. 

Q.  And  you  went  to  view  this  land  with  a  party, 
did  you  ?  A.     I  did. 

Q.     Mr.  Willis  Ross  was  of  your  party? 

A.  Yes,  and  his  wife,  and  Mr.  Davidson,  the  law- 
yer. 

Q.     William  B.  Davidson"?  A.     Yes,  sir. 

Q.     Did  you  know  Mr.  and  Mrs.  Ross  before  then? 

A.     I  had  never  met  them  before. 

Q,     And  who  arranged  for  this  party  ? 

A.  Well,  my  daughter  heard  that  there  was  a  party 
going   out,    and   my   children    were  anxious  that  I 
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should  take  a  timber  claim,  as  others  were  taking 
them,  and  so  that  it  how  it  came   that   I   went  up 
with  them ;  it  was  a  two-seated  hack,  and  four  of  us 
went  up. 

Q.  Do  you  remember  the  day  of  the  week  that  you 
left  Boise?  A.     I  do  not. 

Q.  If  you  went  with  Mr.  and  Mrs.  Ross  you  were 
there  the  same  day  they  were  there? 

A.     I  was  there  the  same  day. 

Q.  Do  you  remember  the  day  of  the  week  that  you 
returned  ?  A.     I  do  not  remember. 

Q.     Wasn't  it  Sunday  afternoon? 

A.  I  can't  tell;  perhaps  it  was.  I  couldn't  tell 
as  to  that.  Well,  it  is  this  way:  Of  course,  I  don't 
remember,  and  I  being  a  stranger  here  and  being 
here  almost  ten  years  I  have  never  went  out  much; 
I  have  been  sick  the  most  of  my  time. 

Q.  Did  you  have  any  talk  with  Mr.  Patrick 
Downs  as  to  what  he  would  charge  you  for  locating 
you  on  this  land  ? 

A.  Well,  I  don't  know,  at  that  time,  but  after- 
wards; the  charge  was  $25,  I  think. 

Q.  Did  you  pay  that  to  Mr.  Downs,  or  give  it  to 
some  one  to  pay?  A.     Gave  it  to  Mr.  Downs. 

Q.  Did  he  come  to  your  house,  or  did  you  go  to 
see  him? 

A,     It  was  my  daughter  that  handled  it. 

Q.     And  your  daughter's  name  is  what? 

A.     She  was  then  Viola  Scully. 

Q.     And  what  is  her  name  now? 

A.    Viola  Eagleson. 
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Q.     Wliat  is  her  husband's  name  I 

A.    Era  G.  Eagleson. 

Q.     Now,  did  you  go  to  the  Star  ranch  from  here? 

A.  Well,  I  guess  it  nnist  have  been;  I  do  not 
know.  There  was  an  old  lady  there,  and  a  gentle- 
man; you  know  I  never  inquired.  I  am  not  a  busi- 
ness person,  and  I  never  inquire  or  take  any  note  of 
anything  like  that. 

Q.     Do  you  know  where  you  met  Mr.  Downs  ? 

A.  I  met  him  where  we  stopped  first,  the  first 
night,  the  first  place  we  went  to.  There  was  too 
many  in  there,  and  we  went  to — I  don't  know — some 
place — I  think  they  kept  the  Poor  Farm,  and  that 
was  the  first  place  I  ever  see  him. 

Q.  And  did  you  have  any  talk  with  him  as  to 
your  reasons  for  coming  up  there  ? 

A.  I  did  not,  any  more  than  I  was  to  take  a  claim, 
and  he  was  to  bring  me  over  it. 

Q.  Before  you  started  from  Boise  you  knew  you 
were  to  meet  Mr.  Downs  there  and  that  he  was  to 
locate  you  on  a  claim  ■?  A.     Yes. 

Q.     Did  you  have  a  letter  to  Mr.  Downs'? 

A.     No,  I  didn't  have  any  letter. 

Q.  And  you  just  told  Mr.  Downs  that  you  wanted 
him  to  locate  you  on  a  claim  ^ 

A.     Yes,  sir. 

Q.  And  did  he  locate  the  party  all  at  the  same 
time,  or  did  he  take  each  of  you  out  separately? 

A.  No,  we  all  went  out  at  the  same  time;  it  was 
snowing  and  raining,  I  know,  very  much,  and  I  went 
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on  horseback,  and  Mrs.  Ross  went  on  horseback. 

Q,  How  far  from  where  you  stopped  over  night 
there  was  this  claim? 

A.  Well,  I  think  I  heard  them  say,  but  I  can't  tell 
you;  I  know  we  went  there  in  the  morning  and  didn't 
get  back  till  late  at  night. 

Q.  And  did  Mr.  Downs  take  you  and  those  of 
your  party  out  and  point  out  a  claim  and  say.  "I  will 
locate  3'ou  on  this  claim,  Mrs.  Scully. ' ' 

A.  I  can't  tell  anything  about  that;  I  didn't  hear 
him  say  those  words. 

Q.  How  did  you  know  which  claim  you  would  be 
located  onf 

A.  We  went  over  it,  and  he  pointed  it  out,  and 
there  was  no  words  about  it. 

Q.     Did  he  just  give  you  one  of  the  four"? 
A.     Well,  I  suppose  lawyer  Davidson  knew  which ; 
we  were  all  on  the  same  section;  I  had  a  hundred  and 
sixty  acres,  and  each  one  of  the  others  had  a  hundred 
and  sixty. 

Q.  Did  you  pay  part  of  the  expense  of  the  team 
to  take  you  up  there  and  back? 

A.  I  think  the  team  belonged  to  our  party,  be- 
longed to  Mr.  Ross;  I  know  I  paid  him  for  taking  me 
up  and  down. 

Q.     How  much  did  you  pay  him  % 
A.     I  do  not  know. 

Q.  And  was  there  anything  said  up  at  the  claim, 
or  either  on  the  way  going  to  or  returning  from  the 
claim,  as  to  when  you  should  go  to  the  land  office  and 
file  your  papers'? 
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A.     No,  I  didn't  hear  a  word  of  it. 

Q.  Did  Mr.  Downs  give  you  the  description  of  the 
property?  A.    He  gave  me  the  description. 

Q.     And  what  did  you  do  with  that"? 

A.     I  don't  know;  I  guess  I  threw  it  away. 

Q.     Did  you  have  your  papers  made  up  from  that? 

A.     I  suppose. 

Q.     Who  made  out  your  filing  papers? 

A.    It  was  Mr.  Waters. 

Q.     What  Mr.  Waters? 

A.     Well,  I  don't  know,  I  am  sure. 

Q.     Was  he  a  lawyer  here? 

A.     No,  sir,  he  wasn't  a  lawyer. 

Q.     Where  did  you  go  to  see  Mr.  Waters? 

A.  He  was  at  the  house;  he  just  merely  called 
there. 

Q.    You  say  he  was  just  a  caller? 

A.    Just  a  caller. 

Q.  And  you  say  you  do  not  remember  the  day  of 
the  week  that  you  returned? 

A.  I  do  not  remember  the  day  of  the  week  I  re- 
turned; I  suppose  you  know  it;  I  suppose  you  have 
the  papers  to  tell  the  day  of  the  week  I  returned. 

Q.    No. 

A.     Well,  I  don't  know  anything  about  it  anyway. 

Q.     Did  you  know  the  value  of  this  claim? 

A.    I  did  not. 

Q.  Did  you  know  how  much  the  timber  on  it  was 
worth  ? 

A.  I  did  not  know  how  much  the  timber  was 
worth.     I  knew  when  I  was  up  in  North  Idaho  that 
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the}^  were   getting  a   great   deal  for  their  timber 
claims  there,  but  I  had  never  taken  up  one;  my  hus- 
band was  alive  then. 

Q.  Mrs.  Scull}^,  do  you  remember  the  day  of  the 
week  that  you  wTnt  to  the  land  office  to  file  these 
papers  f  A.     I  do  not. 

Q.  Do  you  remember  the  occasion  of  going  to  the 
land  office  to  file  these  papers  1 

A.     I  don't  remember. 

Q.     I  mean,  do  you  remember — 

A.  I  knew  that  I  was  going  there  for  that  pur- 
pose. 

Q.     Did  anyone  go  with  youl 

A.     I  think  my  daughter  went  with  me. 

Q.  And  was  someone  holding  a  place  in  line  for 
you  I 

A.     Let  me  see :  I  think  there  was. 

Q.  Do  you  remember  that  the  morning  you  went 
to  file  these  papers  there  was  twentj^-five,  or  thirty, 
or  thirty-five  people  in  line? 

A.     I  know  there  was  a  whole  string, 

Q.     And  you  were  the  first  or  second  in  line  ? 

A.  I  don't  know;  you  know  I  didn't  pay  any  at- 
tention to  anything  like  that. 

Q.  Did  you  pay  anybody  to  hold  a  place  in  line 
for  you?  A,    Yes. 

Q.    Who  was  it? 

A.  Well,  I  think  his  name  was — I  did  know;  if  I 
could  hear  it — 

Q.     Chapman?  A.     Yes,  that  was  the  name. 

Q.     Did  you  engage  Mr.  Chapman  to  hold  this 
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place  in  line  for  you? 

A.     Some  person  engaged  him  for  me. 

Q.     Who  did  that?  A.     I  don't  know. 

Q  And  did  you  ask  anybody  to  employ  someone 
to  hold  a  place  in  line  for  you? 

A.     I  think  my  daughter  did. 

Q.    You  didn't?  A.     I  didn't. 

Q.  And  do  you  know  when  this  person  was  em- 
ployed to  hold  this  place  in  line  for  you  ? 

A.     I  didn't  know  it  until  I  came  back. 

Q.  What  did  you  learn  when  you  returned  that 
would  lead  you  to  have  somebody  to  hold  a  place  in 
line  for  you  ? 

A.    Well,  I  don't  know  that— 

Mr.  BUNDY. — He  means  when  you  came  back  to 
the  land  office. 

A.  You  know,  the  next  morning  I  went  to  the 
land  office — yes,  to  the  land  office,  wasn't  it? 

Mr.  GORDON.— Q.    Yes. 

A.     The  next  morning  after  I  came  back. 

Q.    Yes. 

A.  And  I  don't  know  whether  it  was  first  or  sec- 
ond I  went  in;  I  can't  tell;  I  had  never  been  in  court 
before. 

Q.  But  somebody  stepped  out  of  line  and  you 
took  the  place  in  line  that  they  had  held? 

A.    That  was  the  way. 

Q.  And  your  daughter  went  with  you,  as  I  under- 
stand, and  pointed  out  the  man  to  you  that  was  hold- 
ing your  place.  A.     Yes. 

Q.     And  that  was  a  Mr.  Chapman. 
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A.     Yes. 

Q.     Had  you  ever  seen  Mr.  Chapman  before'? 

A.     I  had  never  seen  him  before. 

Q.  And  do  you  know  why  your  daughter  had  that 
man  hold  the  place  in  line  for  you*? 

A.  Well,  I  don 't  know  that  either.  I  heard  some- 
thing about  scrip  being  laid  on  the  land,  or  something 
like  that,  but  that 's  all  I  know. 

Q.  When  did  you  hear  about  scrip  being  laid  on 
the  land? 

A.     I  think  it  w^as  after  I  came  back. 

Q.     That  was  the  night  you  returned? 

A.     Yes,  sir. 

Q.     And  now  who  told  you  that? 

A.     I  can't  tell  you  that. 

Q.     Did  Mr.  Thomas  Martin  tell  you? 

A.     No,  I  don't  know  who  Thomas  Martin  is. 

Q.     Did  you  know  Mr.  John  Kinkaid  at  that  time  ? 

A.    I  did  not. 

Q.     Do  you  know  Mr.  John  Kinkaid  now? 

A.     I  do  not. 

Q.     You  never  met  Mr.  John  Kinkaid? 

A.     Well,  I  didn't  know  who  it  was. 

Q.     Have  you  ever  met  Mr.  John  Kinkaid? 

A.     Not  to  my  knowledge. 

Q.     Do  you  know  Mr.  Louis  M.  Pritchard? 

A.     No,  I  didn't;  I  didn't  hear  the  name  at  all. 

Mr.  BUNDY. — Before  we  go  any  further,  it  is 
stipulated  that  this  Chapman  isn't  the  Chapman  of 
the  Barber  Lumber  Company. 

Mr.  GORDON.— I  assume  that  it  isn't.  : 
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Mr.  FRASER.— It  is  George  Chapman,  a  constable 
that  used  to  be  around  here. 

Mr.  GORDON.— You  will  say  that  it  wasn't  the 
Chapman,  the  manager  of  the  company? 

Mr.  BUND Y.— Yes,  of  course  it  isn't. 

Mr.  FRA8ER.— George  Chapman,  a  constable 
here  in  Boise. 

Mr.  KEIGWIN.— You  know  that? 

Mr.  FRASER. — Yes.  I  say  I  know  it — of  course 
I  wasn't  in  line. 

Mr.  GORDON. — Is  George  Chapman  here  now? 

Mr.  FRASER. — I  don't  know  whether  he  is  or  not. 

The  WITNESS.— I  don't  know  his  initials;  I  just 
heard  that  he  was  Mr.  Chapman. 

Mr.  GORDON.— Q.  Mrs.  Scully,  did  you  pay  a 
fee  when  you  went  to  the  land  office  that  morning  to 
file  these  papers? 

A.  I  don't  know;  my  daughter  done  my  business, 
and  I  don't  know;  I  might  have  known  at  the  time, 
but  I  have  forgotten  all  those  things;  all  those  things 
have  passed  from  my  mind. 

Q.  Do  you  remember  the  occasion  of  making 
your  final  proof,  when  you  went  to  the  land  office  and 
paid  in  about  $400? 

A.     I  do,  I  remember  that. 

Q.  Wlio  went  with  you  to  the  land  office  that 
time? 

A.     My  daughter  went  with  me. 

Q.     Who  paid  the  money  into  the  land  office  ? 

A.     I  paid  the  money. 

Q.     Did  you  pay  it  in  check  or  in  cash? 
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A.     I  paid  it  in  cash. 

Q.     And  had  you  kept  that  money  in  the  bank? 

A.     I  had  it  in  the  Boise  National  Bank. 

Q.  And  do  you  remember  when  you  drew  it  out 
of  the  bank  ?  A.     That  morning. 

Q.  Do  you  know  how  long  you  had  had  the  money 
in  the  bank  that  you  drew  the  check  on  ? 

A.  Well,  I  can 't  exactly  tell  the  date,  but  I  think 
it  was  in  1903  that  I  sold  my  home  in  Moscow,  and  I 
put  the  money  in  the  bank. 

Q.  Do  you  know  how  much  money  you  put  in  the 
bank  on  that  occasion? 

A.     I  think  I  had  eight  hundred  and  something. 

Q.  And  you  didn  't  borrow  any  money  with  which 
to  make  your  final  proof?  A.     No,  sir. 

Q.  Now  at  the  time  you  made  this  final  proof,  did 
you  know  of  anyone  that  was  purchasing  timber 
claims  ? 

A.  I  did  not  know  of  an}'  person  that  was  pur- 
chasing. I  know  this  way:  When  they  made  out 
my  papers,  the  man  that  made  out  vaj  papers  said — 
and  he  give  me  a  receipt  for  the  money — and  he  said, 
"Now  you  can  sell  this  to  whom  you  please." 

Q.     Wlio  was  that— Mr.  Garrett  f 

A.  Well,  Mr.  Garrett  was  there,  but  I  think  it 
was  some  person  that  was  up  to  the  desk,  but  Mr. 
Garrett  was  there  and  questioned  me  a  great  deal. 

Q.  And,  as  I  understood  you  to  say,  you  didn't 
know  of  any  person  at  that  time  that  was  purchasing- 
timber  claims.  A.     No,  I  did  not. 

Q.     And  how  long  was  it  after  you  made  your  final 
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proof  that  you  did  learn  of  someone  that  was  pur- 
chasing timber  claims  ? 

A.     Well,  I  think  it  was  just  a  short  time  before  I 
disposed  of  it. 

Q.    And  who  told  you  about  it  then'? 

A.     I  think  it  was  my  daughter  that  told  me. 

Q.     And  what  did  your  daughter  say  about  it? 

A.     I  do  not  know. 

Q.     Did  she   tell  a^ou  that  you   could  sell  your 
claim?  A.     I  think  that  was  it. 

Q.    Did  she  tell  you  who  you  could  sell  it  to? 

A.     No,  not  that  I  remember,  I  don't  know  that 
she  told  me. 

Q.     You   signed   this    deed.     Do    you   remember 
where  you  signed  the  deed? 

A.     Well,  the  land  office  was  in  another  building. 
Where  was  it? 

Q.     The  land  office  at  that  time  was  in  the  Sonna 
Building. 

A.     I  guess  that  must  be  where  the  office  was. 

Q.     Do  you  know  whether  it  was  in  a  lawyer's 
office  or  not?  A.     No,  I  do  not. 

Q.     Do  you  remember  who  you  saw  and  talked 
with  about  selling  the  property? 

A.     Well,  no,  I  do  not. 

Q.     Did  anyone  pay  you  any  money  when  you 
signed  the  deed?  A.     No. 

Q.     When  was  the  money  paid  you  for  your  prop- 
erty? 

A,     Oh,  the  money  was  paid  when  T  got  my  re- 
ceipt. 
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Q.  I  know  you  paid,  but  when  did  you  get  some 
money  for  the  property? 

A.  It  must  have  been,  I  suppose,  right  away;  that 
is  all  I  know, 

Q.     Before  you  made  the  deed  or  after? 

A.  It  must  have  been  my  daughter  took  the 
money;  really  I  don't  know  what  it  was;  I  would  tell 
a  lie  if  I  was  to  tell  you  where  it  was. 

Q.  I  don't  want  you  to  tell  anything  but  the 
truth,  Mrs.  Scully.  Do  3'ou  remember  whether  you 
were  paid  for  the  property  when  you  signed  the 
deed? 

A.  I  suppose  I  must  have  been  paid  for  the  prop- 
erty. 

Q.  Do  you  remember  when  you  were  paid  for  the 
property?  A.     I  can't  remember  now. 

Q.  And  you  don't  know  in  whose  office  it  was  that 
you  made  the  deed? 

A.     No,  I  don't  know. 

Q.  And  you  don't  know  to  whom  you  sold  the 
property  ? 

A.  The  man  was  a  tall  sandy  complected  man, 
but  I  don't  know  his  name. 

Q.  And  all  the  dealing  you  had  with  him  was  to 
sign  the  deed?  A.     That  was  all. 

Q.  And  did  Mr.  Richardson,  the  clerk,  come  to 
your  house  and  take  your  acknowledgment,  or  did 
you  go  to  the  courthouse? 

A.     I  must  have  went  into  his  office. 

Q.  Do  you  remember  how  much  money  you  re- 
ceived for  this  property? 
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A.  Well,  I  got  something  over  $700,  but  I  don't 
know  just  how  much  money. 

Q.     Was  it  in  check  or  cash? 

A.     It  was  in  cash. 

Q.  Was  that  brought  to  you  by  your  daughter,  or 
did  you  get  it  yourself? 

A.     It  was  brought  to  me  by  my  daughter. 

Q.  Then  you  didn't  get  it  at  the  same  time  you 
signed  the  deed? 

A.     She  must  have  gotten  it  for  me. 

Q.     Did  she  bring  it  to  you  the  same  day? 

A.  I  don't  know.  I  think  she  must  have  put  it 
in  the  bank;  that  is  my  best  remembrance.  My 
memory  has  been  so  poor,  and  I  have  been  up  here 
three  times  on  this,  this  is  the  third  time,  and  I  sup- 
pose every  time  I  made  a  different  statement.  Of 
course  I  don't  know;  of  course  I  can't  tell,  because  I 
can't  remember.  The  last  time  I  was  up  here  I  was 
very  sick,  and  they  brought  the  paper  to  the  house 
to  me,  to  sign  a  statement,  because  I  wasn't  able  to 
come;  I  was  in  bed. 

Q.     Mrs.  Scully,  were  you  born  in  Canada? 

A.     I  was  born  in  Canada. 

Q.  And  do  you  remember  when  you  were 
naturalized  1 

A.  My  husband  was  naturalized,  but  I  can't  just 
exactly  tell;  of  course,  it  must  have  been — I  don't 
know — it  must  have  been  about  thirty-five  or  forty 
years  ago. 

Q.  You  took  out  naturalization  papers  here  in 
this  court  April  25,  1903,  did  you  not? 
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A.  I  sup]3ose  I  did,  but  if  I  didn't,  being  that  my 
husband  was  naturalized,  took  out  papers,  that 
would  entitle  me  to  the  same. 

Q.  Do  you  know  why  you  went  to  the  court  on 
April  25, 1903,  and  took  out  naturalization  papers? 

A.     Well,  I  don't  know. 

Q.     You  know  that  you  did,  don't  you? 

A.  I  don't  know  that  I  did.  Why  should  I?  I 
didn't  know  that  I  should.  I  think  my  husband's 
were  taken  down  to  the  courthouse.  That  is  all  I 
know,  and  I  really  can't  tell  about  it;  I  can't  really 
remember. 

Mr.  GORDON. — These  are  her  naturalization  pa- 
pers, and  do  you  want  me  to  put  Mr,  Richardson  on 
the  stand,  or  wdll  you  say  that  they  are  hers  ? 

Mr.  BUND Y.— If  Mrs.  Scully  don't  remember  it, 
I  don't  want  to  say  that  she  did, 

Mr.  GORDON. — These  are  naturalization  papers 
all  right,  and  I  suppose  there  is  no  dispute  that  they 
were  issued  to  her. 

Q.  Mrs.  Scully,  did  you  ever  make  any  other  deed 
to  your  timber  claim  than  the  one  I  have  shown  you  ? 

A.     Why,  certainly  not. 

Mr.  GORDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Margaret  Scully, 
dated  September  14,  1903;  the  non-mineral  affidavit 
of  Margaret  Scully,  dated  September  14,  1903;  the 
testimony  of  Margaret  Scully,  given  on  final  proof, 
dated  December  10,  1903,  and  the  cross-examination 
of  Margaret  Scully,  taken  at  the  same  time,  all  of 
wliich    papers   have    been    identified    by    Margaret 
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Scully  as  having  been  signed  by  her;  the  testimony 
and  cross-examination  of  the  other  witnesses,  given 
on  final  proof;  the  receiver's  receipt,  and  the  regis- 
ter's certificate,  dated  Decembei'  10,  1903;  the  deed, 
dated  February  1,  1904,  by  Margaret  Scully,  widow, 
to  George  S.  Long,  consideration  $800,  which  has 
been  identified  by  Margaret  Scully  as  having  been 
executed  and  acknowledged  b}'  her;  certified  copy 
of  the  patent,  dated  December  1,  1904;  all  to  the 
northwest  quarter  of  section  20,  township  6  north 
of  range  4  east,  Boise  Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  137A  to 
137P,  inclusive.) 

The  WITNESS.— Now  you  know  I  don't  like  to 
come  up  to  the  office  that  way,  and  of  course  I  wasn't 
born  and  raised  in  any  business  that  way,  and  of 
course  my  husband  did  all  my  business,  and  I  didn't 
know  anything  at  all  about  business. 
Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mrs.  Scully,  j^ou  are  a  widow  lady  at  present, 
are  you'?  A.     Yes,  sir. 

Q.  And  were  at  the  time  you  made  this  timber 
and  stone  entry  ?  A.     Yes,  sir. 

Q.     What  is  your  present  age,  Mrs.  Scully! 

A.     Seventy-two. 

Q.  At  the  time  you  filed  upon  this  timber  and 
stone  claim,  and  filed  your  first  papers  in  the  land 
office,  Mrs.  Scully,  that  is,  the  day  the  men  were 
standing  in  line,  had  you  at  that  time  entered  into 
any  kind  of  agreement,  with  any  person  or  firm  or 
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corporation,  by  which  you  had  agreed  to  turn  over 
to  any  person,  finii,  or  corporation  any  title  which 
you  might  get  from  the  United  States  *? 

A.     Not  at  all. 

Q.  Had  you  made  any  such  or  similar  agreement 
at  the  time  you  made  your  final  proof  I 

A.     I  had  not. 

Q.  Did  you  ever,  at  any  time,  have  any  agree- 
ment with  any  person,  firm,  or  corporation  by  which 
they  had  any  right,  title,  or  interest  in,  or  lien  upon, 
the  land  you  acquired  from  the  United  States? 

A.    Not  at  all. 

Q.  Prior  to  the  time  you  made  your  final  proof 
had  you  had  any  conversation  with  anybody  about 
selling,  or  anybody  with  you  relative  to  buying? 

A.    Not  at  all. 

Q.  It  is  charged  in  this  complaint  in  this  law- 
suit we  are  trying,  Mrs.  Scully,  that  you  entered  this 
land  at  the  request  of  and  for  the  benefit  of  the  Bar- 
ber Lmnber  Company,  John  Kinkaid,  A.  E.  Palmer, 
and  certain  other  gentlemen  who  are  defendants  in 
this  action. 

A.  I  didn't  know  their  names ;  I  didn't  know  any- 
thing about  them. 

Q.  Then  that  allegation,  so  far  as  you  are  con- 
cerned, is  not  true '?  A.     No. 

Q.  And  it  is  further  alleged  in  this  complaint 
that  you,  pursuant  to  this  agreement  which  they  say 
you  had  made,  entered  the  land  and  then  went  to 
the  land  office  and  testified  to  what  you  knew  to  be 
false,  for  the  purpose    of    defrauding    the  United 


vs.  The  Barber  Lunihcr  Com  pant/.         27^[?> 

(Testimony  of  Margaret  Scully.) 
States.     Is  that  true  or  is  it  false? 

A.     It  is  a  falsehood. 

Q.     There  is  no  truth  in  it  at  all  ? 

A.     No  truth  at  all. 

Q.  The  statements  you  made  at  the  land  office 
were  strictly  true  and  for  your  own  benefit? 

A.  Yes,  sir,  for  my  own  benefit;  I  ain't  wise 
enough  and  don't  know  enough  of  the  world  to  do 
anything. 

Q.  I  don't  think  so  either,  Mrs.  Scully;  I  think 
you  are  wise  enough,  but  I  don't  think  yon  are  bad 
enough  to  do  anything  like  that. 

A.  I  know  there  is  a  great  many  sharpers,  but  I 
ain't  wise  enough. 

Q.  You  have  been  examined  here  a  number  of 
times.  Were  you  up  here  before  Mr.  Ruick  and 
examined  at  one  time? 

A.  No,  not  in  this  building.  Let  me  see — I  was 
here — I  don't  knoAv  where  it  was. 

Q.     Was  it  Mr.  Ruick? 

A.  I  don't  know  who  it  was,  but  I  know  I  was 
examined  by  Mr.  Ruick  one  time,  and  I  don't  know 
the  building;  it  wasn't  here.  They  brought  me 
there ;  that  was  the  time  I  was  sick,  and  they  brought 
me  there. 

Q.  Mrs,  Scully,  do  you  remember  anything  about 
taking  out  naturalization  papers  yourself? 

A.  I  can't  tell;  I  could  ask  my  daughter  about  it, 
but  I  can't  remember  about  it, 

Q.  Did  you  intend  to  take  a  timber  and  stone  en- 
try at  some  time  before  you  did  take  one? 
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A.  Well,  I  will  tell  you:  A  year  before  that,  or 
some  time  before  it  was  surveyed,  I  was  up  in  the 
Idaho  Basin,  and  they  told  me  that  that  was  timber 
land  and  they  told  me  that  would  come  into — 

Q.     Entry? 

A.  Yes;  and  so  that  was  the  knowledge  I  had 
about  it.  I  went  through  the  timber  land  and  saw 
it,  and  I  w^ent  through  the  timber  land  when  I  went 
up  to  take  it. 

(Witness  excused.) 

[Testimony  of  A.  L.  Richardson,  on  Behalf  of  the 
Complainant.] 

A.  L.  RICHARDSON,  produced  as  a  witness  on 
behalf  of  the  complainant,  testified  as  follows : 

Mr.  BUNDY. — You  needn't  sw^ear  Mr,  Richard- 
son; he  is  an  officer  of  the  court. 

The  EXAMINER.— You  don't  want  Mr.  Richard- 
son sworn? 

Mr.  KEIGWIN.— You  are  Mr.  A.  L.  Richardson, 
the  clerk  of  this  court,  aren  't  you  ? 

A.    Yes,  sir. 

Q.  Do  you  know  Mrs.  Margaret  Scully,  the  lady 
who  just  left  the  stand?  A.     Yes,  sir. 

Q.  Do  you  remember  her  appearing  in  court  for 
naturalization?  A.     Yes,  sir. 

Q.  I  show  you  here  a  certificate,  which  purports 
to  be  signed  by  you,  and  bearing  the  seal  of  your 
court,  and  ask  you  whether  you  know  whether  that 
was  issued  to  this  lady  who  just  left  the  room? 

A.  Yes,  sir,  I  remember  very  well;  I  remember 
the  circumstance  very  well. 
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Cross-exammation. 
(By  Mr.  BUNDY.) 

Q.  Dt)  you  know  when  her  first  papers  were  is- 
sued ? 

A.  I  don't  know;  I  was  looking  for  her  papers, 
but  couldn't  find  thein.  She  made  her  proper  proof 
in  court  or  she  couldn't  have  been  admitted. 

Q.  So  her  first  papers  were  some  time  prior  to 
this?  A.     Yes,  sir. 

Q.     But  when,  you  don't  know! 

A.     I  think  it  must  have  been  regular. 

Mr.  KEIGWIN.— We  offer  the  certificate  of  nat- 
uralization of  the  witness,  Mrs.  Margaret  Scully. 

Mr.  BUNDY. — We  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  and  not  responsive  to 
any  issue  in  this  case. 

Mr.  BUNDY:— Q.  Do  you  know  what  the  policy 
of  the  land  office  here  was  with  reference  to  timber 
and  stone  entries  to  unnaturalized  persons? 

A.     No,  I  don't  know  anything  about  that. 

Q.  You  don't  know  why  Mrs.  Scully  applied  for 
this?  A.     I  haven't  the  slightest  idea. 

Mr.  KEIGWIN. — That  is  not  an  original  paper? 

A.     That  is  a  copy ;  I  have  the  original. 

(Witness  excused.) 
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M.  LAETA  EAGLESON,  produced  as  a  witness 
on  behalf  of  complainant,  being  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination. 
(By  Mr,  GORDON.) 

Q.     Your  name  is  M.  Laeta  Eagleson? 

A.     Yes,  sir. 

Q.  Mrs.  Eagleson,  you  took  up  a  claim  under  the 
Timber  and  Stone  Act  in  1904,  did  you  % 

A.     I  think  so. 

Q.     Where  did  you  reside  at  that  time  I 

A.     In  Boise. 

Q.     Were  you  married?  A.     I  was. 

Q.     What  is  your  husband's  name? 

A.     Clyde  Eagleson. 

Q.     His  name  is  Benjamin  Clyde  Eagleson? 

A.     Yes. 

Q.  How  long  have  you  been  married,  Mrs.  Eagle- 
son? A.     Seven  years. 

Q.  I  show  you  timber  and  stone  sworn  statement, 
dated  January  2,  1904,  of  M.  Laeta  Eagleson,  and 
ask  you  if  you  signed  that  paper. 

A.     That  is  my  writing. 

Q.  I  show  you  non-mineral  affidavit  of  the  same 
date,  and  ask  you  if  you  signed  that  paper. 

A.     I  did. 

Q.  I  show  you  the  testimony  of  M.  Laeta  Eagle- 
son given  on  final  proof,  dated  March  17,  1904,  and 
ask  you  if  you  signed  that.  A.     I  did. 
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Q.  I  show  you  the  cross-examination  of  M.  Laeta 
Eagleson  given  at  the  same  time,  and  ask  you  if  you 
signed  that.  A.     I  did. 

Q,  I  show  you  deed  made  by  Benjamin  C.  Eagle- 
son and  M.  Laeta,  to  A.  E.  Palmer,  acknowledged 
May  23,  1904,  signed  by  Benjamin  C.  Eagleson  and 
M,  Laeta  Eagleson,  and  ask  you  if  you  signed  that 
deed.  A.     I  did. 

Q.  And  acknowledged  it  before  John  J.  Blake, 
notary  public  ?  A.     Yes,  sir. 

Q.  Mrs.  Eagleson,  who  was  the  first  person  that 
spoke  with  you  about  taking  up  a  timber  claim  % 

A.     My  husband,  I  believe. 

Q.  And  did  he  go  with  you  when  you  went  to 
view  tliis  land?  A.     He  did. 

Q.     Who  else  went  with  you? 

A.  A  Miss  Noble  and  her  brother,  and  Mrs.  Mar- 
tin, I  believe. 

Q.     What  Mrs.  Martin? 

A.     I  think  Mrs.  Tom  Martin. 

Q.     Is  that  Mrs.  Bertha  Martin? 

A.     I  can't  tell  you  her  first  name. 

Q.  Which  Mr.  Tom  Martin?  Do  you  know  his 
business?  A.     No,  I  don't. 

Q.  At  that  time  did  you  know  of  any  market  for 
timber  claims?  A.     I  did  not. 

Q.  Did  you  know  of  any  persons  that  were  pur- 
chasing timber  claims?  A.     I  did. 

Q.     Who  did  you  know  that  was  purchasing? 

A.     I  can't  name  now  who  they  were. 

Q.     Did  you  know  to  whom  your  husband  had  sold 
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his  timber  claim?  A.     I  did  not. 

Q.     Did  you  know  whether  or  not  he  had  sold  his 
timber  claim? 

A.     I  don't  remember  now  whether  he  had  or  not 
at  that  time. 

Q.     And  you  say  you  didn  't  know  the  name  of  any 
person  that  was  purchasing  timber  claims'? 

A.     No ;  there  Avere  several  about  that  time,  but  I 
don't  remember  who  they  were. 

Q.     Now,  did  you  know  Mr.  Patrick  Downs'? 

A.     I  do. 

Q.     Did  you  know^  him  at  that  time? 

A.     I  never  knew  him  before  I  started  out  up  to 
the  timber. 

Q.     Did  you  know  Mr.  John  I.  Wells  ? 

A.     I  did  not. 

Q.     Did  you  know  Mr.  John  Kinkaid? 

A.     Yes;  I  didn't  know  him  at  that  time;  I  met 
him  later. 

Q.     How  long  after  you  filed  on  this  claim  did  you 
meet  Mr.  John  Kinkaid? 

A.     I  don't  think  I  met  him  until  after  I  proved 
up. 

Q.     And  did  you  know  what  it  was  to  cost  you  to 
locate  you  on  this  claim?  A.     I  did. 

Q.    And  did    you    pay  a    certain    amount  to  be 
located,  or  did  your  husband  pay  it  for  you? 

A.     I  paid  it  myself. 

Q.     To  whom  did  you  pay  it  ? 

A.     Mr.  Downs. 

Q.     Did  you  pay  him  before  you  filed,  or  after- 
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wards?  A.     Paid  him  afterwards. 

Q.    Where? 

A.     I  can't  tell  you;  I  have  forgotten, 

Q.     Did  he  come  to  your  house  for  it? 

A.     No,  he  did  not;  I  think  I  came  down  town. 

Q.  Did  you  pay  him  before  you  sold  your  prop- 
erty? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.     What  is  your  best  recollection? 

A.    Well,  I  can't  say. 

Q.  When  you  sold  your  property,  do  you  know 
how  much  money  you  received  for  it? 

A.     I  do  not  exactly  know  how  much. 

Q.    As  near  as  you  can  remember  ? 

A.     About  $600. 

Q.  And  do  you  know  whether  or  not  the  expense 
of  locating  was  taken  out  of  that  when  you  w^ere  paid 
that  amount?  A.     No,  I  don't  know. 

Q,     You  have  no  recollection  whatever  of  that? 

A,     No,  I  haven't. 

Q.  And  in  whose  office  were  you  j)aid  the  $600, 
or  thereabouts  ? 

A.     In  the  office  of  John  Kinkaid. 

Q.  And  was  that  the  first  time  you  had  met  John 
Kinkaid?  A.     It  was. 

Q.  Now,  where  did  you  meet  Mr.  Patrick  Downs 
on  the  occasion  that  you  were  to  inspect  this  land, 
with  the  view  of  locating  on  it  ? 

A.  I  didn't  see  him  until  we  started  out  on  the 
Idaho  City  road. 

Q.     And  you  met  him  along  the  road  somewhere? 
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A.     I  think  so. 

Q.     Did  you  go  to  the  Star  ranch  ?  A.    Yes. 

Q.     Now,  do  you  remember  the  condition  of  the 
weather  the  day  you  went  to  look  at  this  land? 

A.     It  was  a  clear  day. 

Q.     Was  there  snow  on  the  ground? 

A.     Yes,  sir. 

Q.     How  deep  was  it? 

A.     I  don't  know  just  how  deep  it  was. 

Q.     Two  or  three  feet? 

A.     Well,  I  couldn't  say  whether  it  was  two  feet 
deep  or  not. 

Q.     How  deep  was  the  snow  on  the  claim  that  was 
shown  you?  A.     About  that  depth. 

Q.     And  how  did  you  go  to  the  claim?    Did  you 
go  in  a  wagon,  or  ride  horseback,  or  walk? 

A.     We  took  a  cutter  out  some  distance,  and  then 
walked. 

Q.    And  did  you  walk  all  over  your  claim? 

A.     I  walked  to  the  corners. 

Q,     All  four  corners  ?  A.     I  think  I  did. 

Q.     You  are  positive  of  that  ?  A.     Yes,  I  am. 

Q.     How  much  did  you  pay  Mr.  Downs  for  locat- 
ing you?  A.     Well,  I  can't  say. 

<^.     How  much  do  you  think  it  was  ? 

A.     I  think  it  was  $25. 

Q.     Was  Mr.  Downs  present  when  you  sold  your 
claim  to  Mr.  Kinkaid  ?  A.     I  believe  not. 

Q,     Do  you  know  whether  you  left  that  $25  with 
Mr.  Kinkaid  for  him?  A.     I  don't  know. 

Q.     And  when  Mr.  Downs  located  you  did  he  take 
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you  out  to  a  claim  and  say,  "This  is  the  claim  I  locate 

you  on"? 

A.  I  think  he  told  me  it  was  my  claim,  the  one 
that  I  would  file  on. 

Q.  And  do  you  remember  who  prepared  your  fil- 
ing papers  that  I  have  shown  you  ? 

A.  Why,  I  think  they  were  prepared  in  the  land 
office ;  I  am  not  sure. 

Q.  Who  went  to  the  land  office  with  you  when  you 
filed  your  papers  ? 

A.     I  don't  remember  who  did  now. 

Q.     Did  your  husband  go  with  you  f 

A.     I  am  not  sure  whether  he  did  or  not. 

Q.  Did  you  know  anyone  in  the  land  office  on  that 
occasion  ?  A.     I  had  met  Miss  Bush. 

Q.     Did  she  prepare  these  papers  for  you  ? 

A.     I  can't  tell  you  who  did. 

Q.  Do  you  remember  whether  the  papers  were 
prepared  in  the  land  office  or  whether  they  were  pre- 
pared before  you  went  to  the  land  office  and  you  took 
them  there  with  you  ? 

A.  I  don't  think  I  took  any  with  me  when  I  went 
there. 

Q.  Do  you  remember  whether  you  paid  any 
money  in  the  land  office  ? 

A.     No,  I  don't  remember  whether  I  did  or  not. 

Q.  Do  you  remember  the  occasion  of  making  your 
final  proof?  A.     I  do. 

Q.  Who  notified  you  of  the  time  you  were  to  make 
your  proof  ? 

A.     I  think  Mr.  Eagleson  told  me. 


2552  The  United  States  of  America 

(Testimony  of  M.  Laeta  Eaglesoii.) 

Q.     Did  he  go  to  the  land  office  with  you  ? 

A.     I  think  so, 

Q,  Do  you  remember  whether  you  paid  a  certain 
amount  of  money  in  the  land  office  that  day  ? 

A.     I  do. 

Q.     How  much  I 

A.     I  don 't  remember  the  amount. 

Q.     Well,  as  near  as  you  can  remember. 

A.  Well,  I  don't  remember  near  enough  to  tell 
you. 

Q.     Well,  was  it  $50  or  $500? 

A.     I  can't  say. 

Q.  Do  3^ou  remember  whether  you  paid  it  by  check 
or  in  cash?  A.     Cash. 

Q.  Do  you  remember  where  you  received  that 
money  from  to  pay  into  the  land  office  ? 

A.     Got  it  out  of  the  bank. 

Q.     Which  bank  ?  A.     Capital  State. 

Q.  On  the  day  that  you  made  your  proof,  or 
before  that  ? 

A.  I  am  not  sui'c  whether  I  got  it  that  day  or  the 
day  before. 

Q.     Did  you  borrow  it  from  the  bank? 

A.     I  did  not. 

Q.  Do  you  know  how  long  you  had  had  the  money 
in  the  bank  before  that?  A.     Three  months. 

Q.     Was  it  your  own  money? 

A.     It  was  my  own  money. 

Q.     Do  you  mind  telling  where  3^ou  got  the  money  ? 

A.     It  came  from  my  father. 

Q,     Did  he  give  it  to  you  ?  :      .       . .. 


vs.  The  Barber  Lumber  Company.        2553 

(Testimony  of  M.  Laeta  Eagleson.) 

A.     He  gave  it  to  me,  yes,  sir. 

Q.     As  a  present?  A.    Yes. 

Q.     Ylou  didn't  borrow  it  from  him? 

A.     No,  I  did  not. 

Q.  Do  you  remember  how  much  money  your 
father  gave  you?  A.    About  $500. 

Q.  Do  you  know  whether  he  gave  it  to  you  to 
purchase  a  timber  claim  with? 

A.  No ;  I  told  him  I  thought  I  would  take  one  up 
if  I  could  get  it;  I  didn't  know  at  that  time  that  I 
could  get  one;  I  made  three  attempts  before  I  got 
one. 

Q.  Who  did  you  try  to  get  a  timber  claim  from 
before  the  one  that  you  did  get? 

A.     Why,  I  think  that  Mr.  Downs,  the  locator. 

Q.  Did  you  see  him  with  the  view  of  getting  a 
timber  claim  ? 

A.     No,  I  didn't  talk  to  him  at  all. 

Q.  And  on  both  of  those  occasions  that  you  tried 
to  get  a  timber  claim  did  you  try  to  get  them  through 
Mr.  Downs'?  A.     Yes,  sir. 

Q.  Then  you  tried  to  get  a  timber  claim  through 
Mr.  Downs  three  times,  and  on  the  third  time  suc- 
ceeded? A.     Yes,  sir. 

Q.  Did  you  try  to  get  a  timber  claim  through 
Mr.  Downs  when  your  husband  took  up  a  claim? 

A.     I  did. 

Q.  And  was  that  the  time  .you  got  the  money 
from  your  father?  A.     No,  sir. 

Q.  Was  it  after  you  had  gotten  the  money  from 
your  father?  A.     No,  it  was  before. 
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Q.  That  was  when  you  made  the  first  effort  that 
you  spoke  of  to  take  up  a  claim? 

A,     Yes,  sir. 

Q.  Did  I  understand  you  to  say  you  had  gotten 
the  money  from  your  father  before  you  made  the 
effort,  or  after  you  made  the  first  effort? 

A.    After. 

Q.  And  was  it  about  the  time  that  you  did  en- 
ter that  you  got  the  money  from  your  father? 

A.     No,  I  got  the  money  before. 

Q.     How  long  before?  A.     Three  months. 

Q.  Did  Mr.  Downs  give  any  reason  when  you 
tried  to  take  up  a  claim  before  for  not  locating  you 
on  a  claim? 

A.     He  did  locate  me  the  first  time. 

Q.    He  did?  A.    Yes. 

Q.    And  did  you  pay  him  $25  for  that? 

A.  I  don't  know;  I  didn't  transact  the  business 
that  time. 

Q.    And  why  did  you  abandon  the  claim? 

A.  I  wasn't  of  age,  and  he  said  I  couldn't  take 
it  up. 

Q.  And  then  you  didn't  file  any.  papers  in  the 
land  office,  did  you? 

A.     No,  they  told  me  I  couldn't. 

Q.  Did  you  have  to  pay  Mr.  Downs  an  additional 
$25  when  you  took  up  your  second  claim? 

A.  I  don't  think  he  was  paid  at  all  until  I  filed 
on  a  claim. 

Q.  And  how  long  prior  to  the  time  that  he  did 
locate  you  was  it  that  he  showed  you  a  claim  that 
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you  couldn't  file  on  because  you  were  not  of  age? 

A.  Well,  it  was  at  the  time  that  my  husband 
took  up  a  claim;  I  don't  remember  the  year. 

Q.     Just  a  short  time  before? 

A.     No,  it  was  several  years  before. 

Q.     Were  you  born  in  Boise? 

A.     I  was  not. 

Q.     What  was  your  maiden  name? 

A.     Laeta  Jaques. 

Q.  Now,  Mrs.  Eagleson,  do  you  remember 
whether  this  money  that  you  made  your  final  proof 
with  you  received  from  your  father,  or  whether  it 
was  money  you  had  inherited  from  your  mother's 
estate  ? 

A.     It  was  money  I  received  from  my  father. 

Q.  Do  you  remember  being  asked  this  question 
at  the  land  office:  "Where  did  you  get  the  money 
with  which  to  pay  for  this  land  and  how  long  have 
you  had  the  same  in  your  actual  possession?"  And 
that  you  made  this  answer:  "Prom  my  mother's  es- 
tate.    About  one  year." 

A.     I  don't  remember  that. 

Q.  You  signed  that  paper,  I  understood  you  to 
say  (showing  witness  paper). 

A.     Yes,  sir. 

Q.  Read  question  number  seventeen,  and  see 
whether  that  refreshes  your  recollection  as  to 
whether  or  not  that  question  w'as  asked  you  and 
whether  or  not  you  made  that  answer? 

A.  I  presume  I  did,  but  I  don't  remember  that. 
My  mother's  estate  hasn't  been  changed  any;  it  is 
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with  my  father's  estate;  it  is  all  together. 

Q.     Is  your  mother  living'? 

A.     No,  she  is  not  living, 

Q.     How  long  has  she  been  dead? 

A.     Five  years,  almost. 

Q.    Do  you  remember  what  year  she  died? 

A.     It  was  five  years  ago  in  January. 

Q.     She  died  then  in  January,  1904 ;  is  that  right  ? 

A.     Yes. 

Q.  And  she  died  between  the  time  you  made  your 
entry  and  the  time  you  made  your  final  proof? 

A.     Yes,  sir. 

Q.  Now  did  you  have  a  bank  account  in  Boise 
at  that  time?  A.     I  did. 

Q.     Did  you  have  a  bank  account  anywhere  else? 

A.     I  did  uQt. 

Q.     You  are  from  Iowa?  A.     I  am. 

Q.  Do  you  remember,  on  your  final  proof,  this 
question  being  asked  you:  "Have  you  kept  a  bank 
account  during  the  past  six  months,  and  if  so,  where  ? 
Jefferson  Savings  Bank,  Jefferson,  Iowa."  Do  you 
remember  that? 

A.  No,  I  don't  remember  the  question,  but  I  did 
have  some  money  there,  but  I  had  forgotten  it. 

Q.     When  did  you  have  the  money  there? 

A.     The  money  was  in  my  father's  name. 

Q.  Then  you  didn't  have  a  bank  account  of  your 
own?  A.     Not  in  my  own  name. 

Q.  Did  you  have  a  bank  account  here  in  Boise 
in  your  own  name?  A.     I  did. 

Q.     Do  you  remember  whether  Mr.  Kinkaid  gave 
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you  a  check  or  cash  for  your  ]n'operty? 

A.     I  don't  remember  which. 

Q.     Did  you  ever  make  more  than  the  one  deed 
to  this  property  for  Mr.  Kinkaid"? 

A.     I  don't  think  so. 

Q.     You  read  this  deed  over  before  you  signed  it  ? 

A.     Yes,  sir. 

Q.     Did  you  notice  that  there  wasn't  any  date  in 
the  deed^  that  the  deed  wasn't  dated? 

A.     No,  I  didn't. 

Q.     Do  you  know  who  prepared  this  deed  for  you  ? 

A.    No,  I  don't. 

Q.     Was  the  deed  prepared  at  Mr.  Kinkaid's  of- 
fice when  you  went  there  I 

A.     I  can't  tell  you. 

Q.     Did  you  know  Mr.  John  J.  Blake  at  that  time? 

A.     I  did. 

Q,    Was  he  at  Mr.  Kinkaid's  office  when  you  went 
there?  A.     I  don't  think  so. 

Q.     Did  you  go  to  his  office  on  the  occasion  of  ac- 
knowledging this  deed? 

A.     I  believe  so. 

Q.     Or  did  he  come  to  your  house? 

A.     I  think  I  went  to  his  office. 

Q.     Did  you  know  Mr.  A.  E.  Palmer? 

A.     I  do  not. 

Q.     Had  you  ever  heard  of  him? 

A.     I  don't  remember. 

Q.     And  did  you  notice    that    the    consideration 
mentioned  in  this  deed  was  $700? 

A.     I  presume  I  did,  at  the  time. 
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Q.  I  understood  you  to  say  you  got  $600  or  there- 
abouts ? 

A.     I  said  I  wasn't  sure  about  the  amount. 

Q.     What  is  your  best  recollection? 

A.     Between  $600  and  $700. 

Q.  Now,  how  long  before  you  sold  this  claim  did 
you  know  that  Mr.  Kinkaid  was  buying  timber 
claims  *? 

A.  I  didn't  know  it  until  the  time  I  went  up 
to  his  office. 

Q.     Did  he  send  for  you  to  come  and  see  himi 

A.     No,  my  husband  told  me  to  go  there. 

Q.  When  were  you  twenty-one  years  of  age,  Mrs. 
Eagleson  ? 

Mr.  BUNDY. — That's  a  very  leading  question  to 
ask  a  lady. 

Mr.  GORDON. — I  hope  you  will  pardon  me. 

A.     Four  years  ago. 

Q.     What  day  of  the  month? 

A.     The  19th  af  January. 

Q.     What  year?  A.     1905. 

Q.  Then  when  you  took  out  these  papers  you 
weren't  twenty-one  years  old,  were  you? 

A.     I  was. 

Q.  You  took  these  papers  out  January  2,  1904, 
and  according  to  your  calculation  you  w^ould  have 
been — 

A.  I  w^as  of  age  when  I  made  the  final  proof;  I 
didn't  make  it  till  in  March. 

Q.     That  was  March,  1904,  though? 

A.     Well,  I  was  of  age  when  I  made  those  pa- 
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pors. 

Q.  Do  you  remember  the  year  in  wbidi  you  were 
born?  A.     Yes,  sir. 

Q.     AVhat  year?  A.     1883. 

Q.     The  19th  of  January,  1883? 

A.     Yes,  sir. 

Q.  You  were  almost  twenty-one  when  you  filed 
your  first  papers?  A.     Yes,  sir. 

Q.     You  would  have  been  twenty-one  that  month  ? 

A.     Yes,  sir. 

Q.  Did  you  know  the  value  of  this  claim  \vhen 
you  took  it  up  ?  A.     I  did  not. 

•  Q.     Did  you  know  the  value  of  the  timber  on  it  ? 

A.     I  did  not. 

Q.  Who  told  you  to  say  that  the  estimated  mar- 
ket value  of  the  standing  timber  was  $1,200? 

A.    Mr,  Eagleson. 

Mr.  GOEDON. — We  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  M.  Laeta  Eagleson, 
dated  January  2,  1904;  non-mineral  affidavit  of  M. 
Laeta  Eagleson,  of  the  same  date;  the  testimony  of 
M.  Laeta  Eagleson,  given  on  final  proof,  dated 
March  17,  1904;  and  the  cross-examination  of  M. 
Laeta  Eagleson,  attached  thereto,  all  having  been 
identified  by  Mrs.  M.  Laeta  Eagleson  as  having 
been  signed  by  her;  the  notice  of  publication,  dated 
January  2,  1904;  the  testimony  of  the  other  wit- 
nesses, given  on  final  proof,  and  the  cross-examina- 
tion of  them;  the  receiver's  receipt,  and  the  regis- 
ter's certificate,  dated  March  17,  1904;  the  deed 
made  by  Benjamin  C.  Eagleson  and  M.  Laeta,  hus- 
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band  and  wife,  to  A.  E.  Palmer,  consideration  $700, 
acknowledged  May  23,  1904,  identified  by  M.  Laeta 
Eagleson  as  having  been  signed  by  herself  and  hus- 
band; certified  copy  of  the  patent,  dated  December 
29,  1904 ;  all  to  the  south  half  of  the  northeast  quar- 
ter, and  the  northwest  quarter  of  the  southeast 
quarter  of  section  8,  township  7  north  of  range  5 
east,  Boise  Meridian. 

(Papers  marked  Plaintiff's  Exhibit  No.  138 A  to 
1380,  inclusive.) 

Q.  Mrs.  Eagleson,  this  deed  that  I  have  shown 
you  that  you  said  you  signed,  I  will  ask  you  if  that 
is  your  husband's  signature  to  that — Benjamin  C. 
Eagleson  ?  A.    Yes. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  You  recall  the  time  you  went  up  to  Mr. 
Blake's  office  and  acknowledged  this  deed,  do  you, 
Mrs.  Eagleson?  A.     I  do. 

Q.  Was  the  sale  to  Mr.  Kinkaid  made  on  that 
day?  A.     I  am  not  sure. 

Q.     Was  it  on  or  about  that  date? 

A.    About  that  day. 

Q.  That  is,  the  negotiations  hadn't  been  pending 
very  many  days  prior  to  the  time  you  acknowledged 
the  deed?  A.     No. 

Q.  The  matter  of  making  this  sale  to  Mr.  Kin- 
kaid was  negotiated  by  your  husband,  was  it? 

A.    Yes,  sir. 

Q.  And  the  preliminaries  relative  to  making 
your  entry  were  negotiated  largely  by  him? 
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A.     They  were, 

Q.  At  the  time  you  made  this  fimil  proof,  your 
mother  had  died,  and  she  did  leave  an  estate? 

A,  She  left  some  property,  but  there  was  no  will 
left. 

Q.  So  that  at  that  time  your  father  had  in  his 
possession  not  only  his  own,  but  the  estate  of  your 
mother?  A.     He  did. 

Q.  And  when  he  sent  you  the  money  I  suppose 
you  don't  know  where  he  got  it? 

A.     I  don't  know, 

Q.  Mrs.  Eagleson,  at  the  time  you  made  this  tim- 
ber and  stone  entry  and  filed  your  first  papers  in 
the  land  office,  had  you  at  that  time  entered  into 
any  kind  of  contract  or  agreement,  in  writing  or 
oral,  express  or  implied,  with  any  person,  firm,  or 
corporation,  by  which  you  had  agreed  to  turn  over 
to  such  person,  firm,  or  corporation  or  anyone  else, 
the  title  which  you  might  acquire  from  the  United 
States?  A.     I  had  not. 

Q,  Had  you  entered  into  any  such  agreement  at 
the  time  you  made  your  final  proof? 

A.     I  had  not. 

Q.  Had  you  at  any  time  prior  to  the  sale  of  this 
property  entered  into  any  kind  of  agreement,  with 
any  person,  by  which  any  person  had  acquired  any 
right,  title,  or  interest  in,  or  lien  upon,  the  land 
you  acquired  from  the  United  States? 

A.     No. 

Q.  It  is  charged  in  this  complaint,  Mrs.  Eagle- 
son,  that  you  entered  this  land  for  the  benefit  of 
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the  defendants,  the  Barber  Lumber  Compan}",  A. 
E.  Pahner,  H.  S.  Rand,  and  the  others,  and  at  their 
request.     Is  that  true  or  is  it  false? 

A.     I  did  not. 

Q.  And  it  is  charged  in  this  complaint  that  you 
made  such  entry  under  an  agreement,  by  Avhich  you 
were  to  make  the  entry  and  then,  for  them  and  at 
their  request,  go  to  the  land  office,  and  at  their 
solicitation  testify  to  what  ,you  knew  to  be  false,  for 
the  puri3ose  of  defrauding  the  United  States.  Is 
that  true  or  false  f  A.     It  is  false. 

Q.  Mrs.  Eagleson,  was  your  claim  120  acres  or 
1601  A.     It  was  120. 

(Witness  excused.) 

Here  an  adjournment  was  taken  until  two 
o'clock,  at  which  time  the  taking  of  testimony  was 
resumed,  the  Examiner  and  counsel  for  the  respec- 
tive parties  being  present, 

[Testimony  of  George  P.  Wheeler,  on  Behalf  of  the 
Complainant.] 

GEORGE  P.  WHEELER,  produced  as  a  witness 
on  behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.     What  is  your  occupation,  Mr.  Wheeler  I 
A.     I  am  a  newspaper  writer. 
Q.     And  where  do  you  reside*? 
A.     Portland,  Oregon. 
Q.     How  long  have  you  resided  there  ? 
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A.  About  four  years;  my  wife  has  been  there 
eight  3'ears. 

Q.     Where  did  .you  Jive  in  July,  1902'? 

A.  Well,  I  came  up  from  San  Francisco  and 
stopped  a  few  days  in  Portland,  and  then  came  on 
up.  here  with  the  Republican  State  Central  Com- 
mittee, as  manager  of  their  press  bureau. 

Q.    Did  you  know  John  I.  Wells  at  that  time? 

A.     No,  sir. 

Q.  Did  you  know  Louis  M.  Pritchard  at  that 
time?  A.     No,  sir. 

Q.     Did  you  know  John  Kinkaid  at  that  time? 

A.    Yes,  sir. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Kinkaid  about  taking  up  a  timber  claim? 

A.     Yes,  sir. 

Q.     State  where  and  what  that  conversation  was  .- 

Mr.  BUNDY. — We  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  calling  for  some  conver- 
sation without  specifying  time  or  place,  and  for  the 
further  reason  that  this  witness  is  not  an  entryman, 
and  there  is  no  charge  made  in  the  complaint  that 
the  defendants,  or  any  of  them,  acquired  any  land 
through  him. 

Mr.  GORDON. — State  where,  and  when,  and  what 
the  conversation  was. 

A.  The  conversation  took  place  in  the  lobby  of 
the  Perkins  Hotel,  in  Portland,  about  the  last  of 
July,  or  the  first  days  of  August. 

Q.     What  year?  A.     1902. 

Q.     State  what  happened  in  the  Perkins  Hotel 
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on  the  occasion  that  you  refer  to. 

A.  He  asked  me,  he  said,  "George,  don't  you 
want  to  make  $300,  and  don't  5^our  wife  want  to 
make  $3001"  And  I  said,  "Certainly."  He  said, 
he  asked  me  if  I  didn't  want  to  make  $300  myself 
and  if  my  wife  didn't  want  to  make  $300,  and  I 
said,  "Certainly";  and  then  he  told  me  about  locat- 
ing timber  lands  in  the  Boise  Basin ;  and  I  was  al- 
ready under  contract  with  the  Republican  State 
Central  Committee,  and  I  couldn't  go,  and  my  wife, 
of  course,  being  an  employee  of  the  postoffice, 
couldn't  go. 

Q.     What  were  you  to  do  to  make  this  $300 1 

Mr.  BUNDY. — We  object  as  incompetent,  ir- 
relevant, and  immaterial,  and  calling  for  a  conclu- 
sion. 

A.     File  on  it. 

Q.  What  were  you  to  do  with  the  timber  claim 
when  3^ou  filed  on  iti 

Mr.  BUNDY. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  calling  for  the  con- 
clusion of  the  witness. 

Mr.  GORDON.— What  were  you  to  do  with  the 
timber  claim  when  you  filed  on  iti 

A.     I  was  to  sell  it. 

Q.     Who  tof  A.     To  him,  I  suppose. 

Q,    Who  is  "him"? 

A.     John  Kinkaid,  I  suppose.  Senator  Kinkaid. 

Mr.  FRASER. — I  move  to  strike  that  out  as  call- 
ing for  a  conclusion.     State  the  facts. 

Mr.  BUNDY. — I  tried  to  interpose  an  objection 
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to  this  evidence  before  the  witness  answered,  but 
the  last  answers  were  made  before  I  could  get  in 
an  objection,  and  I  now  ask  that  it  be  sti*uck  out. 

The  EXAMINER.— Just  go  along  with  the  ex- 
amination quietly  and  slowly  so  that  the  objections 
can  be  made  at  the  time  they  desire  to  make  them 
and  have  them  entered. 

Mr.  GORDON.— You  didn't  take  up  a  timber 
claim  1  A.     No,  sir. 

Q.     Why  not? 

A.  Because  I  was  under  contract  with  the  Re- 
publican State  Central  Committee  for  that  cam- 
paign. 

Mr.  ERASER.— Where? 

A.     Here  in  Boise,  under  Chairman  Gooding. 

Mr.  GORDON. — Who  was  Chairman  Gooding — 
Frank  Gooding,  the  e:^-governor  ?  A.     Yes,  sir. 

Q.  Did  you  intend,  at  the  time  you  had  the  talk 
with  Mr.  Kinkaid,  to  take  up  a  claim? 

Mr.  ERASER. — We  object  to  that  as  incompe- 
tent, irrelevant,  and  immaterial,  and  calling  for  the 
intent  of  the  witness,  and  not  stating  any  facts. 

Mr.  GORDON. — Answer  the  question  please. 

A.  No,  because  I  knew  I  couldn't  possibly  do  the 
two  things  at  one  time. 

Q.  Did  you  ever  see  Mr.  Kinkaid  with  reference 
to  this  matter  afterwards?  A.     No,  sir. 

Cross-examination. 
(By  Mr.  BUNDY.) 
Q.     What  is  your  present  occupation,  Mr.  Whee- 
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ler?  A.     Newspaper  writer. 

Q.    Who  are  you  working  for  at  present? 

A.  I  am  working  getting  out  what  is  called  the 
Idaho  Blue  Book,  by  Shields  and  Lewis,  have  been 
for  the  last  month  and  a  half. 

Q.     Where  are  you  located  in  this  work? 

A.    Here  at  Boise. 

Q.  How  long  have  you  been  under  subpoena  in 
this  case?  A.     I  think  since  the  15th. 

Q.     Of  January? 

A.     Oh,  no,  of  this  past  month,  February. 

Q.  Who  was  the  first  person  that  you  told  about 
this  conversation  you  had  with  Kinkaid? 

A.  I  think  it  was  Mr.  Clyne,  in  Portland,  when 
the  subpoena  was  served  upon  him  a  year  ago. 

Q.  Mr.  Clyne  is  the  man  that  testified  here  in 
this  case  a  few  days  ago?  A.     Yes,  sir. 

Q.     Harry  L.  Clyne?  A.     Yes,  sir. 

Q.  He  has  been  working  for  the  Government  in 
this  case  around  here,  has  he? 

A.     That  I  don't  know. 

Q.  Did  he  say  to  you  that  he  was  assisting  these 
gentlemen  in  getting  these  witnesses? 

A.  No,  he  didn't  say  that.  I  will  tell  you  how^  he 
hapi)ened  to  know  about  the  conversation  between 
Kinkaid  and  myself ;  I  was  in  his  room  when  he  got 
the  subpoena  in  this  case,  and  I  said,  ' '  I  come  pretty 
near  getting  tangled  up  in  that  case  myself." 

Q.     Have  you  finished  your  answer? 

A.     Yes,  sir. 

Q.     And  that  was  some  time  about  a  year  ago? 
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A.  It  seems  to  me  it  was  a  year  ago  last  Sep- 
tember. 

Q.     During  the  Borah  trial,  was  if? 

A.     Yes,  sir. 

Q.  And  did  you  tell  Mr.  Clyne  to  report  that  to 
the  Government'?  A.     I  certainly  did  not. 

Q.     Do  you  know  whether  he  did  report  it? 

A.     No,  I  don't  know, 

Q.     Who  did  you  next  talk  with? 

A.     I  think  it  was  Mr.  Watt. 

Q.     And  when  was  that? 

A.  That  was  a  week  before  the  subpoena  was 
served  on  me  by  Mr,  Beemer. 

Q,     Where  was  the  subpoena  served  upon  you? 

A.     Here  in  the  city,  at  my  desk. 

Q.  And  that  was  only  a  week  or  so  before  you 
were  subpoenaed?  A.     Yes,  sir. 

Q,     Some  time  about  the  first  of  February? 

A,    No,  it  was  later  than  that. 

Q,     Between  the  1st  and  the  15th? 

A,     Yes,  sir, 

Q,  How  long  had  you  knowai  Kinkaid  at  the 
time  you  had  this  conversation  with  him? 

A.  Oh,  I  had  known  him  a  number  of  years;  I 
first  knew  him  Avhen  he  was  senator  from  Boise 
county, 

Q,     He  was  state  senator? 

A,     State  senator. 

Q,  And  at  the  time  you  had  this  conversation 
w^here  were  you  living? 

A.     In   Portland,  but  I    had  been    down,  under- 
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stand,  for  six  months,  editing  a  paper  in  San  Fran- 
cisco. 

Q.     You  had  been  at  San  Francisco*? 

A.     Yes. 

Q.     Had  you  been  here  at  all? 

A.  I  was  city  editor  of  the  "Capital  News" ;  then 
I  went  to  San  Francisco,  with  an  understanding  with 
Chairman  Gooding  that  if  he  wanted  me  he  would 
let  me  know. 

Q.  Prior  to  the  time  you  had  this  conversation 
with  Kinkaid  had  you  been  here  in  Boise  recently? 

A.     Yes,  sir. 

Q.     How  long  before? 

A.     About  seven  months. 

Q.     So  for  seven  months  you  hadn't  been  here? 

A.     No. 

Q.     When  was  it  that  you  had  the  conversation? 

A.     The  last  of  July  or  the  first  of  August. 

Q.     1902?  A.     1902. 

Q.  Did  you  suggest  the  matter  to  Kinkaid  or  did 
he  suggest  it  to  you  ? 

A.  He  suggested  it  to  me,  because  I  knew  noth- 
ing about  it. 

Q.  State,  not  what  your  version  of  it  is,  but  just 
state  what  Kinkaid  said  to  you  first. 

A.  He  wanted  to  know  if  I  didn't  want  to  make 
$300,  and  if  my  wife  didn't  want  to  make  $300,  and 
I  said,  "Certainly." 

Q.     And  what  did  he  say? 

A.  He  said  to  locate  timber  lands  in  Boise 
count  V. 
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Q.     Did  you  ask  him  how  to  do  that? 

A.     No,  I  didn't,  but  that  is  certainly  what  he  said, 

Q.  He  simply  said,  "Do  you  want  to  make  $300 
and  your  wife  $300,"  and  you  said,  "Yes." 

A.     Yes,  sir. 

Q.     What  did  he  say  ? 

A.     He  said  it  could  be  done  vevy  easily. 

Q.     Then  did  you  inquire  how? 

A.     No,  I  don't  think  I  did. 

Q.     Then  he  went  right  on  talking,  did  he  1 

A.     That  was  about  all  that  was  said. 

Q.     What  more  did  he  say? 

A.     I  have  said  that  so  many  times — 

Q.     Well,  he  said  that  it  could  be  done  very  easily  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  next? 

A.  He  wanted  to  know  what  I  was  doing,  and  T 
told  him  I  was  on  my  way  to  Boise  to  go  to  work  for 
the  State  Central  Committee,  and  then  when  I  went 
home  I  mentioned  the  matter  to  my  wife,  and  she 
said  she  couldn't  go  to  Idaho,  because  she  couldn't 
lose  her  position  in  the  Portland  postoffice. 

Q.  Then  you  never  saw  Kinkaid  again  about 
this  ? 

A.  No,  I  don 't  think  I  have  ever  seen  the  senator 
since  then. 

Q.  So  after  you  had  this  talk  with  your  wife  that 
concluded  it?  A.     Yes,  sir. 

Q.  Have  you  told  us  all  the  talk  you  had  with 
Kinkaid?  A.     I  certainly  have. 

Q.     He  met  you  in  the  lobby  of  the  hotel  casually 
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or  by  appointment?  A.     Casually. 

Q.  And  said  to  you,  "Mr.  Wheeler,  do  you  want 
to  make  $300,  and  does  your  wife  want  to  make 
$300?" 

A.  He  asked  me  first  what  I  was  doing,  and  then 
he  asked  me  if  I  wanted  to  make  $300  and  my  wife 
wanted  to  make  $300. 

Q.     To  which  you  replied  that  you  did? 

A.    Yes,  sir. 

Q.     And  he  said  that  it  could  be  done  very  easily  ? 

A.     Yes,  sir. 

Q.     What  else  did  he  say? 

A,  It  could  be  done  very  easily  by  locating  tim- 
ber claims  in  Boise  county. 

Q.     Then  what  did  you  say  ? 

A.  I  told  him  then  that  I  couldn't  do  it,  because 
I  was  under  contract  with  the  Republican  State  Cen- 
tral Committee. 

Q.  And  then  you  went  home  and  discussed  it  with 
your  wife?  A.     Yes,  sir. 

Q.  So  that  the  conversation  with  Mr.  Kinkaid 
was  simply  that  he  told  you  that  $300  could  be  made 
easily  by  locating  claims  in  Boise  county? 

A.     Yes,  sir. 

Q.  And  that  is  the  substance  of  all  he  did  tell 
you?  A.     That  is  it  exactly. 

Q,     Didn't  go  into  details  about  it?  A.     No. 

Q.  Didn  't  tell  you  how  much  it  would  cost  you  to 
get  a  claim  ? 

A.  No,  sir.  I  never  heard  of  the  Barber  Lum- 
ber Company  for  two  years  after  that. 
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Q.  He  didn't  tell  you  how  much  it  would  cost  you 
or  how^  much  you  could  sell  it  for? 

A.     No,  he  said  I  could  make  $300. 

Q.  But  he  didn't  tell  you  how  much  it  w^ould  cost 
you,  or  the  price  ?  A.     No,  sir. 

Q.  He  didn't  tell  you  where  it  would  be  located, 
or  anything  of  that  kind? 

A.     No,  he  said  in  Boise  county. 

Q.  Didn  't  tell  you  that  any  particular  person  was 
buying  ?  A.    No. 

Q.  You  said  you  supposed  you  would  sell  it  to 
him?  A.     Yes,  sir. 

Q.     He  didn't  tell  you  that  he  was  buying? 

A.  Yes,  he  told  me  he  was  satisfied  he  could 
handle  it. 

Q.  When  did  he  tell  you  that?  You  told  him 
right  off  that  you  couldn't  take  one? 

A.  Not  till  I  went  home  and  talked  the  matter 
over  with  my  wife. 

Q.  Then  it  was  that  he  told  you  he  thought  he 
could  handle  it? 

A.  No,  he  told  me  he  could  handle  it  when  I  had 
the  first  conversation. 

Q.  He  didn't  ask  you  to  make  any  agreement 
with  him  ? 

A.     No,  because  it  didn't  go  any  further  than  that. 

Q.  You  didn't  have  any  idea  of  coming  anj^^ay 
to  enter  a  timber  and  stone  claim  ? 

A.  No,  I  was  coming  to  Boise  to  work  for  the 
Committee. 

Q.     Mr.  Kinkaid  didn't  tell  you  at  that  time  that 
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he  was  locating  land  for  anybody,  did  he ;  didn  't  tell 
yon  that  the  Barber  Lumber  Company  was  in  the 
market  ? 

A.  I  said  I  never  heard  of  the  Barber  Lmnber 
Company  until  two  years  after  that. 

Q.  Didn 't  tell  you  that  any  of  these  other  defend- 
ants were  locating  people,  did  he? 

A.  I  don't  know  who  are  the  defendants  in  this 
case. 

Q.     Horace  S.  Rand.  A.     No. 

Q.     George  S.  Long,  A.     No. 

Q.     A.  E.  Palmer.  A.     No. 

Q.     James  T.  Barber.  A.     No. 

Q.     Sumner  G.  Moon.  A.     No. 

Q.     John  I.  Wells.  A.     No. 

Q.     Frank  Steunenberg.  A.     No. 

Q.    And  John  Kinkaid. 

A.  No,  except  to  sell.  He  didn't  say  he  was  go- 
ing— I  meant  to  say  that  he  was  the  only  one  of  what 
you  call  the  defendants  that  I  knew  at  that  time. 

Q.  Mr.  Kinkaid  didn 't  ask  you  then  to  make  any 
bargain  with  him  ?  A.     No. 

Q.     Didn't  offer  to  advance  any  money  to  you? 

A.     No,  sir. 

Q.  Didn't  tell  you  anything  about  the  details  of 
it  at  all?  A.     No. 

Q.  And  they  have  had  you  here  since  February 
15th  to  testify  to  the  fact  that  Kinkaid  asked  you  if 
you  wanted  to  enter  some  timber  claims  and  you  con- 
cluded you  couldn't  take  them?  A.    Yes,  sir. 

Mr.    FRASER. — You    say     you    have    been    ac- 
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quainted  with  Senator    Kinkaid  for  a    number    of 

years  I 

A.     Yes,  sir. 

Q.  And  this  was  more  in  the  nature  of  friendly 
advice  to  you — 

A.  It  was;  he  was  very  friendly  with  my  wife 
and  myself. 

Q.  You  looked  on  this  conversation  as  if  he  was 
giving  you  a  pointer  on  which  you  were  to  make  an 
investment  ?  A.     I  presume  that  is  it. 

Q.  You  didn't  enter  into  any  agreement  by  which 
you  were  to  turn  it  over  to  him? 

A.     No,  it  never  went  that  far. 

Q.  He  didn't  intimate  that  you  should  take  up 
this  claim  and  turn  it  over  to  somebody  else,  did  he  *? 

A.    No. 

Q.  How^  long  after  you  had  this  conversation  with 
Kinkaid  was  it  before  you  came  to  Boise  City  ? 

A.     About  two  days;  I  left  on  the  4th  of  August. 

Q.     And  then  came  to  Boise  1  A.     Yes  sir, 

Q.  Kinkaid  was  at  Boise  after  you  came  here, 
wasn't  he?  A.     I  don't  remember  that. 

Q.  Don't  you  know  that  he  remained  here,  lived 
here  for  a  number  of  years? 

A.     I  can't  remember  that. 

Q.  Did  he  ever  hunt  you  up  after  you  came  to 
Boise  and  approach  you  again  on  this  subject? 

A.    No. 

Q.  And  you  never  went  to  his  office  after  you 
came  here?  A.     No,  sir. 

Q.     When  you  had  the  talk  with  him  in  Portland 
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you  knew  that  he  was  residing  in  Boise  I 

A.  No,  I  don't  believe  I  did;  it  seems  to  m^e  I  had 
the  impression  at  that  time  that  he  was  still  a  resi- 
dent of  Boise  county. 

Q.    You  never  saw  him  after  that? 

A.     I  don't  believe. 

Q.  And  3'ou  never  took  up  a  timber  claim  at  all, 
did  you?  A.     No,  sir. 

Q.     And  your  wife  never  took  up  one,  did  she  I 

A.     No,  sir. 

Mr.  FRASER.— Counsel  for  the  defendant  move 
to  strike  out  all  the  evidence  of  this  witness,  for  the 
reason  that  the  same  is  incompetent,  irrelevant,  and 
immateiial,  and  does  not  tend  to  prove  any  of  the 
allegations  of  the  bill  of  complaint,  and  the  record 
shows  that  he  never  took  up  any  timber  claim,  and 
lie  is  not  mentioned  as  a  party  to  this  action  in  any 
way. 

(Witness  excused.) 

[Testimony  of  Viola  S.  Eagleson,  on  Behalf  of  the 
Complainant.] 

VIOLA  S.  EAGLESON,  produced  as  a  witness  on 
behalf  of  complainant,  being  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     You  are  Mrs.  Viola  S.  Eagleson'? 

A.     Yes,  sir. 

Q.     What  is  your  husband's  name? 

A.     Ern  G. 

Q.    And  you  are  the  daughter  of  Mrs.  Margaret 
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Scully?  A.     Yes,  sir. 

Q.     Who  testified  here  this  morning'? 

A.    Yes,  sir. 

Q.  Do  you  remember  the  date  that  your  mother 
took  up  her  timber  claim'? 

A.     I  think  it  was  September,  1903. 

Q.     And  did  you  tell  her  about  this  claim? 

A.     I  didn't  tell  her  about  this  particular  claim. 

Q.     Did  you  tell  her  about  any  particular  claim? 

A.  Yes,  we  had  talked  timber  matters  over  a  good 
deal. 

Q.  Where  had  you  gotten  your  information  con- 
cerning timber  claims  from  ? 

A.  I  couldn't  say  in  what  particular  way  I  got 
it ;  I  got  it  in  many  ways ;  I  knew  several  people  that 
had  taken  timber  claims. 

Q.  Who  did  you  know  of  that  had  taken  timber 
claims  ? 

A.  I  came  from  North  Idaho  here  and  a  great 
many  jjeople  took  up  claims  up  there  and  I  knew 
them  personally. 

Q.  They  didn't  take  any  claims  up  here  in  the 
Boise  Basin,  or  on  the  Crooked  River,  or  up  at 
Placerville?  A.     No,  sir. 

Q.  Who  told  you  of  the  claims  in  what  they  term 
6-4,  the  township  in  which  your  mother  located? 

A.     I  was  in  the  Surveyor  General's  office. 

Q.  Were  you  employed  in  the  Surveyor  Gen- 
eral's office  at  that  time? 

A.  Yes,  sir.  There  were  a  great  many  inquiries ; 
people  came  in  almost  daily  for  information  about 
the  land  up  there  from  the  time  the  surveys  began 
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to  be  made  until  the  plats  were  filed. 

Q.     When  were  the  plats  filed  1 

A.  They  were  filed  sometime  in  the  summer  of 
1903;  I  don't  know  just  what  month. 

Q.     In  June,  1903,  about  there,  wasn't  if? 

A.     I  know  it  was  sometime  in  the  summer. 

Q.     That  was  the  plat  to  township  6-4  % 

A.     Yes,  sir,  I  think  that  was  it. 

Q.  Do  you  know  when  the  State  made  its  selec- 
tion in  that  township  ? 

A.  I  don't  know  when  it  made  its  selection,  but, 
as  I  remember,  the  last  day  for  selection. 

Q.  They  filed  their  plat  showing  the  selection  on 
the  last  day  they  had  to  file  it? 

A.  I  don't  know  when  they  filed  it,  but  I  know 
when  their  time  expired,  and  I  believe  it  was  Satur- 
day, the  day  my  mother  went  up. 

Q.     It  was  Saturday,  September  12th. 

A.     Was  that  the  time  ? 

Q.  Yes.  And  until  that  time  you  didn't  have 
any  knowledge  of  the  land  the  State  was  going  to 
select  in  the  township  till  that  time  ? 

A.     No,  sir,  not  at  that  time  either. 

Q.  You  knew  your  mother  was  going  to  locate  in 
6-41 

A.  No,  not  when  she  went  up  there,  I  didn't  know 
where  she  was  going  to  locate. 

Q.  What  day  of  the  week  did  she  start  from 
Boise  to  go  to  Placerville  % 

A.     I  think  it  was  on  Friday.  , 

Q.     You  are  sure  of  that? 

A.     I  am  not  positive  of  that ;  I  think  it  was  Fri- 
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da3^     She  was  gone  two  nights  and  got  back  Sim- 
day. 

Q.  Who  told  you  that  the  party  had  been  ar- 
ranged to  go  ?  Where  did  you  get  your  information 
as  to  what  jjarty  your  mother  should  go  with? 

A,  I  kept  close  watch  on  this  land,  because  I  was 
anxious  for  her  to  get  a  claim,  and  I  couldn't  state 
from  just  what  point  I  got  the  information  that  the 
State  intended  to  make  filings  in  there.  Then  I 
understood  that  Mr.  Downs  was  doing  locating,  and 
I  went  to  Mr.  Kinkaid — I  have  known  him  for  sev- 
eral years,  and  also  knew  that  he  had  been  inter- 
ested in  some  timber  claims — so  I  went  to  him  and 
asked  him  about  it,  if  there  was  going  to  be  any 
chance  to  get  timber  claims  up  there,  and  he  said  it 
was  likely  that  the  State  would  take  everything  that 
was  very  desirable,  and  that  a  person  couldn't  ex- 
pect to  get  choice  claims,  but  the  State  would  prob- 
ably leave  scattering  areas,  and  I  asked  him  if  he 
knew  of  anyone  going  up,  and  he  told  me  that  Mr. 
Downs  was  taking  people  up  and  if  I  wanted  to  see 
him  I  could  stop  in  at  the  Pacific  Hotel ;  and  I  asked 
Mr.  Kinkaid  about  the  sale  of  lands,  and  what  his 
idea  was  as  to  the  business  proposition  of  taking  one, 
and  I  asked  him  if  he  was  buying,  and  he  said  he 
wasn't  just  then,  but  his  company  had  been  buying 
lands,  but  he  didn't  want  to  promise,  he  said,  that 
he  could  take  them,  but  he  said  there  would  no  doubt 
be  a  market  for  them,  and  he  said  he  believed  that 
if  a  person  could  get  a  fairly  good  claim  it  would 
be  worth  the  money.     So  I  saw  Mr,  Downs  and  he 
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told  me  there  was  a  party  going  up  next  clay,  that 
he  was  going  to  locate  providing  there  was  anything 
left ;  he  said  those  were  chanees  they  would  have  to 
take.  He  said  they  would  have  to  pay  their  own 
expenses,  but,  he  said,  if  they  don't  get  a  claim  they 
won't  have  to  pay  the  location  fee;  so  then  I  told 
him  my  mother  wanted  to  go  up,  and  so  he  said  that 
he  would  arrange  then  for  a  carriage  with  some 
others  and  she  could  go,  so  she  went  up  the  next  day; 
I  think  it  was  Friday  morning  that  she  went  up. 

Q.  And  it  was  the  Thursday  before  your  mother 
located  the  following  Monday  that  you  had  this  talk 
with  Downs  % 

A.  I  am  quite  positive  it  was  the  day  before  she 
went  up. 

Q.     When  did  you  have  the  talk  with  Kinkaid? 

A.  Thursday  morning,  the  same  day;  I  saw  Kin- 
kaid  and  Downs  the  same  day. 

Q.  And  you  didn't  go  along  with  your  mother, 
did  you?  A.     No. 

Q.     Then  your  mother  returned  what  day? 

A.     She  returned  Sunday. 

Q.     What  time  Sunday  1 

A.  It  was  late  in  the  afternoon  Sunday,  about 
four  o'clock,  I  think. 

Q.  Who  told  you  that  you  had  better  get  a  place 
in  line  for  your  mother  ? 

A.  Well,  nobody  told  me,  but  I  saw  a  Mr.  Waters 
on  the  street,  and  I  told  him  my  mother  had  gone 
up,  and  I  asked  him  if  he  couldn't  get  someone  to 
take  her  place — I  knew  when  I  had  been  at  Lewis- 
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ton  people  were  lined  up  tliei'e  for  two  weeks,  and  I 
didn't  like  the  idea  of  her  going  up  there  and  having 
the  hardship  of  the  trip  and  then  losing  the  oppor- 
tunity to  get  a  place.  I  asked  him  if  he  knew  of  any- 
body and  he  told  me  Mr.  Chapman;  I  don't  know  his 
initials ;  he  was  a  neighbor  of  onrs. 

Q.     What  was  his  occupation  at  that  time  ? 

A.  I  don't  know  what  his  occupation  was  at  that 
time ;  I  know  he  acts  as  bailiff  and  such  as  that  quite 
often. 

Q.     Did  Mr.  Waters  go  off  and  get  Mr.  Chapman? 

A.  I  told  him  I  wanted  to  see  him,  and  I  saw  him, 
I  think  Friday  afternoon,  and  he  told  me  he  would 
kind  of  keep  a  watch  on  the  place,  and  if  there  was 
any  signs  of  there  being  any  rush  or  line-up  he  would 
take  a  place  for  her. 

Q.  Was  that  before  your  mother  started  up 
there  ? 

A.  No,  it  was  after  she  started,  but  before  she 
came  back. 

Q.  And  Mr.  Chapman  said  he  would  keep  a 
watch  ?  A.    Yes. 

Q.  And  didn't  Mr.  Chapman  go  into  the  line 
Saturday  night  ? 

A.  I  think  he  did;  he  came  to  me  Saturday,  I 
think,  some  time  Saturday,  I  saw  him  on  the  street, 
and  he  said  everything  was  quiet  up  there,  but  if  I 
thought  best  he  would  go  and  take  a  place  in  line  that 
evening  so  as  to  be  sure. 

Q.     And  the  place  Mr,  Chapman  held  was  the — 

A.     The  place  she  took. 
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Q.     Which  was  the  second  place  in  the  line  1 

A.     I  don 't  know ;  I  thought  it  was  the  first, 

Q.     I  understood  your  mother  to  say  it  was  second. 

A.  I  wasn't  there  when  she  filed,  so  I  don't  know, 
but  I  got  the  impression  somewdiere  that  it  was  first. 

Q.     What  did  you  pay  Mr.  Chapman  ? 

A.     I  think  it  was  $10. 

Q.  And  you  say  you  didn't  go  to  the  land  ofSce 
with  your  mother? 

A.    No. 

Q.  Do  you  know  who  did  go  to  the  land  office  and 
point  out  Mr.  Chapman  to  her? 

A.  No,  I  don't.  I  sent  her  up  in  a  hack  that 
morning. 

Q.     You  are  sure  you  didn't  go? 

A.     No,  I  wasn't  up  there. 

Q.  Did  you  tell  Mr.  Kinkaid  that  Mr.  Chapman 
was  holding  a  place  in  line  for  your  mother? 

A.  No,  I  don't  think  I  saw  Kinkaid  after  Friday, 
after  Mama  went  up. 

Q.     Did  you  see  him  again  Friday  ? 

A.  No,  she  left  Friday  morning,  and  I  didn't  see 
him — I  saw  him  Thursday  evening  after  I  saw  Mr. 
Downs,  and  I  told  him  she  was  going  to  go  on  up. 

Q.  Did  you  make  any  arrangements  with  Mr. 
Kinkaid  to  prepare  the  papers  for  your  mother? 

A.     No. 

Q.     Who  prepared  her  papers?  ? 

A.     Mr.  Waters  prepared  them. 

Q.     Where  ?  A.    At  our  house. 

Q.     Did  you  send  for  him  to  come  and  prepare  the 
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papers  ? 

A.  No,  he  dropped  in  Sunday;  he  said  he  would 
come  in  and  see  what  she  thought  of  the  claim,  if  she 
decided  on  a  location,  and  then  he  would  let  Chap- 
man know  whether  we  wanted  him  to  stay  there  in 
line.  So  he  came  up  and  made  out  the  papers;  I 
intended  to  make  them  out  myself,  but  I  thought  if 
he  Avould  make  them  out  they  would  be  sure  to  be  all 
right. 

Q.  Then  when  did  you  see  Mr.  Chapman  again 
with  reference  to  this  property? 

A.  I  didn't  see  him  again  until  two  or  three  days, 
or  maybe  a  week  after,  and  asked  him  what  it  was 
worth. 

Q.     What  did  he  tell  you  1 

A.  He  said  he  had  stayed  up  there  two  nights  and 
thought  it  would  be  worth  something,  I  think  he  said 
$10. 

Q.     When  did  you  see  Mr.  Kinkaid  again  ? 

A.  I  didn't  go  to  see  him  again;  I  might  have 
passed  him  on  the  street,  but  I  didn't  see  him  again 
until  I  think  sometime  in  January. 

Q.     And  did  you  go  to  see  him  then? 

A.  Yes,  I  went  to  see  him  to  see  if  he  wanted  to 
buy  the  claim. 

Q.     Did  he  tell  you  he  would! 

A.  He  said  he  couldn't  just  then ;  he  said  his  folks 
had  quit  handling  claims  just  for  the  present,  but  he 
thought  they  would  be  again,  he  wasn't  sure. 

Q.  Did  you  go  to  see  him  on  another  occasion  or 
did  he  come  to  see  you?  ^     
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A.  No,  I  went  to  see  him ;  I  went  to  see  Mr.  Downs 
and  asked  him  if  he  knew  of  anyone  that  was  buy- 
ing, and  he  said  he  didn't,  but  he  would  advise  hold- 
ing it,  he  thought  it  would  be  worth  more,  and  I  think 
it  was  February  I  went  to  see  Mr.  Kinkaid  again ;  I 
know  I  went  to  see  him  two  or  three  times,  and  I 
'phoned  him  a  few  times. 

Q.  Do  you  remember  when  you  finally  did  con- 
summate a  deal  with  him  I 

A.     I  don't  remember  the  date. 

Q.     Do  you  remember  what  month? 

A.     I  think  it  was  in  the  early  part  of  February. 

Q.  And  did  you  go  to  the  land  office  with  your 
mother  when  she  made  her  final  proof? 

A.  I  think  she  went  up  alone,  and  then  I  came  up 
a  little  later  to  see  how  she  was  getting  along,  and 
then  I  went  to  the  bank  and  got  the  money  for  her. 

Q.     Was  it  to  your  account  or  hers? 

A.     It  was  to  my  account. 

Q.  And  you  had  had  that  money  in  bank  some 
time,  I  assume.  A.     Yes,  sir. 

Q.  It  was  your  own  money;  you  hadn't  borrowed 
it,  had  you?  A.     No. 

Q.  Do  you  remember  how  much  you  paid  in  the 
land  office  that  day? 

A.  No,  I  don't  remember  the  exact  amount;  it 
was  a  little  over  $400, 1  think. 

Q.     That  is  your  best  recollection  ? 

A.     Yes,  sir. 

Q.     Now,  was  it  $400  or  $300  ? 

A.     It  seems  to  me  it  was  a  little  over  $400;  my 


vs.  The  Barber  Lumber  Company.        2583 

(Testimony  of  Viola  S.  Eagleson.) 
bank  account  would  show. 

Q.  I  guess  it  was  $400.  Somebody  here  just  be- 
fore you  testified,  and  I  thought  it  was  your  mother, 
with  reference  to  a  $300  claim.  Did  Mr.  Kinkaid 
make  you  any  offer  for  this  property  at  any  time 
until  you  sold  it  to  him? 

A.  When  I  talked  with  him  before  my  mother 
went  up  I  asked  him  what  they  were  paying  for 
claims,  in  a  general  way,  and  he  said  they  usually 
paid  whatever  scrip  w^as  worth,  based  on  that, 

Q.     How  much  w^as  that? 

A.  He  had  some  quotations  on  scrip,  and  I  think 
it  was  $5  an  acre. 

Q.     That  was  $800  then  for  the  quarter  section  1 

A.    Yes. 

Q.  So  that  was  all  the  conversation  you  had  with 
him  about  money,  was  it? 

A,  That  was  all  as  to  the  price  that  the  claim 
should  go  for. 

Q.  You  went  with  your  mother  when  she  sold  her 
claim,  did  you?  A.     Yes,  sir. 

Q.    And  you  went  to  Mr.  Kinkaid 's  office? 

A.  I  went  there  before  she  sold  her  claim,  and 
then  when  he  said  that  he  was  prepared  to  take  it. 
I  don't  remember  just  what  he  paid;  it  seems  to  me 
it  wasn't  quite  $800,  although  it  might  have  been  just 
$800,  and  I  think  I  brought  mother  up  there,  and 
then  we  went  some  place  else  for  her  to  make  her 
acknowledgment. 

Q.     Did  you  go  to  John  J.  Blake's  office? 

A.     I  don't  know;  I  know  mother  acknowledged 
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a  good  many  papers  before  Bichards;  it  might  have 

been  Blake  and  it  might  have  been  Richards. 

Q.     Yon  mean  the  clerk  of  the  court? 

A.     Yes,  sir. 

Q.     You  came  to  the  clerk's  office? 

A.     Yes,  sir. 

Q.  Do  you  remember  where  you  paid  Pat  Downs 
his  locating  fee? 

A.  I  handed  it  to  him  on  the  street  one  day;  I 
remember  that  because  I  put  the  bills  in  an  envelope 
and  had  it  ready. 

Q.     You  expected  to  meet  him  on  the  street  ? 

A.  I  didn't  know  whether  I  would  or  not,  because 
if  I  did  meet  him  I  didn't  want  to  stand  and  talk 
to  him  any  length  of  time;  I  went  to  the  hotel  one 
day,  but  he  was  out  of  town. 

Q.  Do  you  remember  who  prepared  the  deed  for 
your  mother  to  sign? 

A.     I  think  Mr.  Kinkaid  prepared  it. 

Q.     He  had  it  at  his  office  when  you  went  up  there? 

A.     He  had  it  ready,  yes. 

Cross-examination. 
(By  Mr.  BUNDY.) 
Q.     AVhat  is  your  husband 's  name,  Mrs.  Eagleson  ? 
A.     Ern  G. 

Q.     He  didn't  take  a  claim?  A.     No,  sir. 

Q.    And  what  was  his  business  in  1903  ? 
A.     He  was  Surveyor  General. 
Q.     And  you  were  in  his  office  ?  A.     Yes,  sir. 

Q.     That  was  before  your  marriage? 
A.     Yes,  sir.  .. 
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Q.     What  is  his  business  now*? 

A.  He  is  a  eivil  engineer  and  mining  and  general 
surveying. 

Q.  You  were  in  the  office  in  some  clerical  cap- 
acity? A.     Yes,  sir;  I  was  stenographer. 

Q.  And  I  suppose  in  that  position  became  quite 
familiar  with  the  land  business? 

A.     Yes,  sir;  I  was  there  a  number  of  years. 

Q.  And  you  testified  that  there  was  a  great  many 
inquiries  there  with  reference  to  land  that  was  about 
to  be  entered.  A.    Yes,  sir. 

Q.  What  was  known  as  the  Boise  Basin  lands 
were  opened  for  entry  first,  were  they  not,  that  is, 
before  the  6-4,  or  Crooked  River? 

A.     I  don't  remember  the  order. 

Q.  You  don't  remember  the  order  in  which  these 
tracts  w^ere  opened? 

A.  No,  but  I  remember  that  these  in  6-4  were 
considered  good  timber  lands. 

Q.  The  State  filed  their  selections  on  Saturday, 
the  12th,  and  your  mother  filed  on  Monday,  the  14th  ? 

A.     Yes,  sir. 

Q.  At  the  time  your  mother  went  up  there,  on  Fri- 
day, which  was  the  day  before  the  State  made  its 
selection,  did  you  know  what  lands  the  State  was  go- 
ing to  select  ?  A.     No,  sir. 

Q.  Was  there  any  w^ay  of  knowing  whether  your 
mother's  land  would  be  on  lands  the  State  was  tak- 
ing up? 

A.     No,  sir;  there  w^asn't  any  way  of  knowing. 

Q.     What  was  your  idea  ? 


2586  The  United  States  of  America 

(Testimony  of  Viola  S.  Eagleson.) 

A.  I  just  thought  she  would  go  up  there  and  take 
the  chances;  if  the  State  left  anything  that  was 
worth  taking,  she  could  locate  that ;  of  course  we  had 
to  depend  quite  a  good  deal  on  the  judgment  of  the 
locator  as  to  the  lands. 

Q.  Now  it  seems  that  you  were  responsible  for 
this  line-up  that  caused  so  much  trouble.  That  was 
based  on  some  experience  you  had  had  up  at  Lewis- 
ton'? 

A.  Yes,  sir ;  I  saw  them  line  up  there,  and  I  heard 
a  good  deal  of  the  difficulty  they  had  had  there  in 
making  locations.  It  seems  that  they  had  had  a  good 
deal  of  experience  with  scrip  people  getting  in  when 
the  settlers  wanted  to  make  filings. 

Q.  So  you  thought  that,  as  a  precautionary  meas- 
ure, you  would  have  someone  there  in  line  to  keep 
her  place  for  her?  A.     Yes,  sir. 

Q.  And  arranged  to  have  Mr.  Chapman  there  to 
hold  your  mother's  place?  A.     Yes,  sir. 

Q.     That  was  the  beginning  of  the  line,  I  suppose. 

A.     Yes,  sir. 

Q.  Your  mother  had,  some  time  before  this,  sold 
her  home  up  in  Moscow?  A.     Yes,  sir. 

Q.     Were  her  funds  in  your  keeping? 

A.  Yes,  sir ;  I  always  took  care  of  it  for  her,  kept 
it  invested  or  loaned  out  for  her. 

Q.  She  testified  this  morning  that  the  money  she 
used  was  the  proceeds  of  her  Moscow  home. 

A.     Yes,  sir ;  I  was  taking  care  of  it  for  her. 

Q.     But  at  that  time  it  was  in  your  keeping? 

A.     Yes,  sir. 
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Q.  So  that  the  money  you  got  for  your  mother 
was  not  a  loan  to  her,  but  a  payment  of  what  was  al- 
ready hers.  A.     It  \vas  her  own  money. 

(Witness  excused.) 

[Testimony  of  Arthur  Anderson,  on  Behalf  of  the 
Complainant.] 

ARTHUR  ANDERSON,  produced  as  a  witness 
on  behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Where  do  you  reside,  Mr.  Anderson"? 

A.     Boise  Basin,  Pioneerville. 

Q.     How  long  have  you  resided  at  Pioneerville? 

A.     Forty-three  years. 

Q.  Do  you  remember  of  taking  up  a  claim  under 
the  Timber  and  Stone  Act  in  1901  ? 

A.    Yes,  sir. 

Q.     What  is  your  age,  Mr.  Anderson  % 

A.     Seventy-three  years. 

Q.     And  what  is  your  occupation  % 

A.    Miner. 

Q.     Have  you  your  glasses,  Mr.  Anderson? 

A.     Yes,  but  I  can't  read  writing. 

Q.  I  will  ask  yon  if  you  went  to  the  land  office  and 
filed  an  entry  under  the  Timber  and  Stone  Act,  Sep- 
tember 24,  1901  ?  A.    Yes. 

Mr.  BUNDY.— The  defendants  object  to  that  as 
incompetent,  irrelevant,  and  immaterial,  and  for  the 
reason  and  upon  the  ground  that  there  is  no  charge 
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in  the  complaint  in  this  action  that  the  defendants 
or  any  of  them  acquired  any  land  by  or  through  Mr. 
Anderson,  or  through  any  entry  Mr.  Anderson  made. 

Mr.  GORDON.— Q.     And  I  will  ask  you  if  you 
signed  your  name  by  a  mark?  A.     Yes,  sir. 

Q.     And  do  you  know  who  signed  your  name  to 
that  paper  I'  A.     No,  I  don't  remember. 

Q.     Was  it  Mr.  Garrett?  A.     I  think  it  was. 

Q.    And  was  Mr.  Nugent  present  at  the  time,  Mr. 
Albert  P.  Nugent? 

A.    No,  I  don't  think  he  was;  I  am  not  positive 
of  it. 

Q.     Mr.  Anderson,  who  first  spoke  with  you  about 
taking  up  a  timber  claim?  A.     John  I.  Wells. 

Q.     Did  you  ever  make  more  than  the  one  applica- 
tion under  the  Timber  and  Stone  Act  ? 

A.     No,  sir. 

Q.     Only  the  one  claim  that  you  took  up? 

A.    Yes,  sir. 

Q.     Was  this  conversation  you  had  with  Mr.  Wells 
before  you  filed  your  papers?  A.     Yes,  sir. 

Q.     What  did  Mr.  Wells  say  to  you  about  it  ? 

A.     Well,  he  said — well,  he  wanted  me  to  take  up  a 
claim. 

Q.     Why  was  he  interested  in  you  taking  up  a 
claim  ? 

Mr.  BUND Y.— I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial. 

A.     Because  he  wanted  to  show  me  the  claim. 

Q.     State  what  he  told  you  about  it. 

A.     That  is  all  he  told  me ;  he  told  me  I  would  have 
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to  ^o  to  Boise  to  file  on  it. 

Q.  Did  lie  tell  you  what  you  could  do  with  the 
claim?  A.     No. 

Q.     Did  he  tell  you  how  much  it  would  cost  you? 

A.     No,  not  at  that  time ;  no,  sir. 

Q.  When  did  he  tell  you  how  much  it  would  cost 
you? 

A.  Well,  I  don't  remember;  well,  I  ain't  positive; 
I  think  he  told  me  what  it  would  cost  me  to  go  down 
there  and  file  on  it. 

Q.  AVhere  was  this  conversation  had  that  you 
refer  to,  with  Mr.  Wells?  A.     Centerville. 

Q.    And  he  came  to  see  you  about  it  ? 

A.  Well,  I  passed  through  there  every  day ;  I  see 
Wells  every  day  there. 

Q.  And  did  he  tell  you  he  would  charge  you  a 
locating  fee  ?  A.    Yes,  sir. 

Q.    How  much  was  that  to  be  ? 

A.     He  charged  me  $25,  but  he  only  got  $20  of  me. 

Q.     When  did  you  pay  him  that  ? 

A.  I  don 't  remember  whether  it  was  before  I  went 
to  Boise  City  or  after  I  came  back. 

Q.  Do  .you  remember  whether  it  was  before  yon 
sold  the  property  ?  A.     Oh,  yes. 

Mr.  BUNDY. — He  never  sold  any  property. 

The  WITNESS.— I  never  sold  any. 

Mr.  GORDON. — Q.  Did  he  give  you  a  descrip- 
tion of  the  claim  ?     Did  he  give  you  the  numbers  ? 

A.    Yes,  sir. 

Q.     And  where  did  you  take  the  numbers  ? 

A.     Well,  close  to  where  I  am  living,  so  he  didn't 
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have  much  trouble  to  show  it  to  me. 

Q.     Did  you  come  to  Boise  alone,  or  did  you  come 
with  someone? 

A.     No;  me  and  three  others  hired  a  team. 

Q.  Well,  what  did  you  do,  and  who  were  the 
three  ? 

A.  Well,  there  was  Albert  Nugent,  and  a  man  by 
the  name  of  Fl^ank  Goldtrap,  and  William  Carl. 

Q.  Did  you  see  Mr.  John  I.  Wells  before  you 
started  from  Pioneerville  1 

A.  No,  sir ;  we  started  early  in  the  morning ;  I  did 
not  see  him. 

Q.     Did  you  see  him  the  night  before  ? 

A.  Well,  I  ain't  positive  about  that;  I  think  so, 
though. 

Q.     What  was  he  doing  at  that  time  ? 

A.  Well,  I  can't  say  what  he  was  doing;  I  think 
he  was  tending  to  the  saloon  for  his  brother. 

Q.    What  was  his  brother's  namel 

A.  Albert  Wells,  or  Harvey,  they  call  him,  I  be- 
lieve. 

Q.  Well,  did  you  ever  have  any  talk  with  Mr. 
Wells  about  selling  your  claim? 

A.  No,  sir.  I  had  some  talk  with  him,  but  that 
was  quite  a  while  before  proving  up  on  it. 

Q.     Well,  what  was  the  talk? 

A.  Well,  I  don't  remember  exactly.  He  said — 
oh,  I  don't  remember  exactly  what  he  did  say  about 
it,  but  he  said,  "Tt  will  be  pretty  soon  time  for  you 
to  prove  up." 

Q.     And  what  did  you  say  to  him? 
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A.  Well,  I  don't  remember  saying  anything  to 
him  any  further  than  "I  will  be  a  little  short  of 
money  to  prove  up  with." 

Q.     And  what  did  he  say  f 

A.  Well,  he  said,  ''You  can  get  money  from  any 
bank  to  prove  up  on." 

Q.     Did  you  get  money  from  a  bank? 

A.    No,  sir. 

Q.     Where  did  you  get  the  money? 

A,  Well,  I  had  some  money  and  I  got  some  from 
Wells. 

Q.     How^  much  did  you  get  from  Wells? 

A.     I  think  I  got  $250. 

Q.  Is  that  the  John  I.  Wells  who  is  now  present 
here  in  court?  A.    Yes,  sir. 

Q.  Now,  where  did  you  get  that  money,  where 
was  he  when  you  got  it? 

A.     I  got  it  down  at  the  Pacific  Hotel. 

Q.     Did  he  write  for  you  to  come  in  ? 

A.  No,  sir;  notified  from  the  land  office  that  it 
was  time  to  prove  up. 

Q.  And  you  went  to  the  Pacific  Hotel,  as  I  under- 
stand you,  to  see  Mr.  Wells  ?  A.    Yes,  sir. 

Q.     And  did  you  go  to  Mr.  Wells' room? 

A.  No,  I  met  him  on  the  street  and  he  took  me 
to  his  room. 

Q.     Who  w-as  with  you  then? 

A.     Albert  Nugent. 

Q.  Was  there  anybody  else  besides  you  and  Nu- 
gent? A.     No,  sir. 

Q.     Do  you  know  whether  he  gave  you  $400  or  just 
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$250?  A.     Well,  he  give  me  $400. 

Q.  And  you  took  that  $400  to  the  land  office  and 
paid  it  in  ?  A.     Yes,  sir. 

Q.     And  they  gave  you  a  receipt  for  it,  did  they? 

A.     Yes,  sir. 

Q.     Then  where  did  you  take  the  receipt? 

A.     I  took  the  receipt  to  John  Kinkaid. 

Q.     Who  told  you  to  take  it  to  John  Kinkaid? 

A.  Well,  John  I.  Wells  told  me  to  follow  Nu- 
gent; Nugent  proved  up  the  same  time  as  I  did,  was 
one  of  my  witnesses. 

Q.  And  did  he  get  $400  from  Wells  the  same  day 
you  did? 

A.  I  ain't  sure  of  it,  because  I  didn't  see  him, 
but  I  think  he  went  there  to  get  it. 

Q.  Before  you  got  your  money  to  prove  up,  you 
came  down  to  Boise  two  or  three  days  before  that  ? 

A.  Yes,  sir,  three  days  before  that,  I  think  it 
was. 

Q.  And  did  you  see  Wells  when  you  first  came, 
on  that  occasion? 

A.  Yes,  I  think  I  saw  him  the  day  after  I  came 
down. 

Q.  Did  you  ask  him  anything  about  money  to 
make  proof  with  ?  A.     Yes,  I  think  I  did. 

Q.     What  did  he  tell  you? 

A.  He  says,  "I  ain't  got  the  money  here,"  he 
says,  "but  I  will  get  it  for  you." 

Q.  Did  he  say  anything  about  the  money  hadn't 
come  ? 

A.     Well,  I  don 't  remember  that  that  was  the  con- 
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versation. 

Q.  And  you  went  to  John  Kinkaid's  office  the 
day  you  made  final  proof  with  your  receipt,  as  I 
understand?  A.    Yes,  sir. 

Q.  And  did  you  get  any  money  from  Mr.  Kin- 
kaid's office  that  day?  A.    Yes. 

Q.     How  much? 

A.     I  think  I  got  $137.50. 

Q.     What  did  he  give  you  the  $137.50  for? 

A.  Well,  for  to  make  up  for  what  I  was  going 
to  have. 

Q.    And  how  much  were  you  going  to  have? 

A.    $650. 

Q.    And  w^hen  were  you  to  get  the  rest  of  it? 

A.    When  I  got  the  title  to  the  land. 

Q.    And  was  he  to  notify  you  when  to  come  back  ? 

A.     I  don't  remember  if  he  was  or  not. 

Q.    Did  you  ever  get  any  more  money  from  him? 

A.    No,  sir. 

Q.  Then  after  you  got  that  money  you  went  back 
home,  did  you?  A.    Yes,  sir. 

Q.  As  I  understood  you  to  say,  you  went  up  to 
Kinkaid's  office  with  Albert  Nugent? 

A.    Yes,  sir. 

Q.    And  did  Kinkaid  know  what  you  came  for? 

A.    Yes,  sir. 

Q.  Did  you  have  to  tell  him  what  you  came  for, 
or  did  you  give  him  the  paper  and  he  knew  ? 

A.  Well,  I  followed  Albert  Nugent,  and  he  done 
the  same  thing,  and  so  I,  of  course,  got  him  to  sign 
m}^  name  to  it. 
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Q.  Then  the  claim  was  held  up  in  the  land  of- 
fice for  some  time?  A.     Yes,  sir. 

Q.  And  later  j^ou  were  sent  for  to  come  down 
here.    Who  sent  for  you"? 

A.  Well,  I  have  forgot  how  I  was  notified;  I 
was  notified  to  come  down  to  the  land  office,  that 
they  w^re  going  to  have  a  hearing  there. 

Q.     Do  you  know  who  notified  you? 

A.  I  don't  remember;  I  think  it  come  through 
Norman  Young. 

Q.     He  was  running  a  store  up  there  at  that  time  % 

A.     Yes,  sir. 

Q.  And  did  he  give  3^ou  a  paper  for  you  to  sign, 
authorizing  somebody  to  act  as  your  attorney  ? 

A.     Yes,  it  was  quite  a  while  before  that. 

Q.  Who  was  the  man  that  was  authorized  to  act 
as  your  attorney? 

A.     I  have  forgot  his  name. 

Q.     Was  it  Mr.  Worthman?  A.    Yes. 

Q.     Do  you  remember  his  first  name? 

A.     Harry  Worthman. 

Q.     Now  do  you  know^  who  sent  Mr.  Young  to  3^ou  ? 

A.  I  don't  remember;  I  think  it  was  John  I. 
Wells;  there  was  three  or  four  men  coming  down 
at  the  same  time. 

Q.  Who  came  with  you  at  that  time  ?  Mr.  Gold- 
trap?  A.     No,  sir. 

Q.    Mr.  Nugent? 

A.     Hunter;  Mr.  Nugent  was  living  down  here. 

Q.  Was  that  the  gentlemen  who  is  named  Ed- 
ward Abel  Hunter?  A.    Yes,  sir. 
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Q.     Was  Mr.  Harvey  Wells  with  that  party? 

A.  No,  sir,  there  was  only  us  two  and  a  man 
by  the  name  of  Frank  Cooper. 

Q.     Did  Mr.  Ball  come  down  at  that  time*? 

A.     He  was  down  before  me. 

Q.  Now  who  did  you  go  to  see  when  you  came 
here  ? 

A.  I  don't  remember  going  to  see  anybody;  I 
was  notified  to  come  to  the  land  office. 

Q.     Did  you  go  to  the  land  office! 

A.     Y'es,  went  to  the  land  office  next  morning. 

Q.  Did  you  see  Mr.  Wells  before  you  went  to 
the  land  office?  A.     I  think  I  did. 

Q.  And  were  your  expenses  paid  while  you  were 
down  here?  A.     Partly. 

Q.     Who  paid  them?  A.     John  I.  Wells. 

Q.  How  much  did  he  give  you  for  your  expenses 
while  you  were  down  here? 

A.  I  don't  remember  exactly  now,  but  I  think 
it  was  eighty  odd  dollars,  or  something  like  that; 
I  ain't  positive  how  much  it  was  now. 

Q.  How  many  times  were  you  down  here  with 
reference  to  the  matter  before  the  land  office  that 
was  appealed? 

A.     Only  that  one  time. 

Q.  And  how  long  did  you  remain  on  that  occa- 
sion? 

A.     I  think  a  little  over  four  weeks. 

Q.  How  much  more  money  were  you  to  receive 
when  you  got  title  to  your  land,  do  you  remember  ? 

A.     I  think  it  was  something  over  $100. 
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Q.  Did  they  tell  you  why  they  only  gave  you 
$137.50? 

A.  Yes,  they  told  me  when  I  got  the  title  to  it 
they  would  give  me  the  balance. 

Q.  Was  anything  said  to  you  at  any  time,  either 
by  Wells  or  Kinkaid,  to  the  effect  that  you  were 
to  have  $250  for  your  claim?  A.     No,  sir. 

Q.    Well,  you  say  you  got  $137.50? 
A.    Yes,  sir. 

Q.     And  were  to  get  $100  and  some  over? 
A.    Yes,  sir. 

Q.  Did  you  understand  that  was  what  was  to  be 
given  you  ?  A.    Yes,  sir. 

Q.     Who  gave  you  that  understanding? 
A.     John  I.  Wells. 

Q.  And  how  did  he  express  it,  what  did  he  say 
About  it? 

A.  I  don 't  remember  exactly,  but  I  think  he  came 
to  me  shortly  before  we  proved  up,  and  he  said  that 
was  all  he  could  afford  to  give  us,  $650. 

Q..  Did  you  go  to  see  Mr.  Frank  Martin  about 
this  hearing  in  the  land  office? 

A.     Oh,  just  to  go  into  his  office  once  in  awhile, 
Q.     And  who  told  you  to  go  in  there? 
A.     Well,  he  was  conducting  the  case  in  the  land 
office. 

Q.  Did  3^ou  pay  him  anything  for  conducting  the 
case?  A.     No,  sir. 

Q.     Did  you  have  any  agreement  to  pa}''  him  any- 
thing for  conducting  the  case? 
A.     No,  sir. 
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Q.     Do  you  know  who  employed  him  for  youl 
A.     I  can't  say. 

Q.     Did  he  ever  ask  you  for  any  money  for  it? 
A.     No,  sir. 

Q.    Did  you  employ  Mr.  Harry  Worthman? 
A.    No,  sir. 

Q.     Do  you  know  who  employed  him  for  you? 
A.     Well,  I  got  a  letter  once  to  ask  me  if  I  was 
satisfied. 

Q.     Who  did  that  letter  come  from? 
A.     I  think  it  come  from  John  I.  Wells. 
Q.     Satisfied  to  have  Worthman  act  as  your  at- 
torney? A.    Yes,  sir. 
.  Q.     Was  that  the  first  that  you  knew  there  was 
anything  wrong  in  the  land  office,  through  that  let- 
ter? 

A.  No,  I  had  no  idea  there  was  anything  wror.g 
until  I  come  down  here  and  was  before  the  land 
office. 

Q.     Now  when  you  went  to  see  Mr.  Martin  did  he 
talk  to  you  about  this  case? 
A.     Oh,  there  was  very  little  said  about  it. 
Q.     What  did  he  say  about  it? 
A.     Well,    I    don't    remember;     occasionally    I 
would  go  in  there;  I  don't  remember  exactly  what 
we  did  say,  because  I  didn't  have  much  conversation 
with  him. 

Q.  Do  you  remember  anything  he  said  to  you 
about  your  testimony  in  this  case  ? 

A.  No,  I  don't  remember  what  we  did  say,  or 
what  he  had  to  sav  to  me. 
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Q.     Did  you  want  to  throw  the  case  up? 

A,     No,  not  then,  not  that  I  know  of. 

Q.  Did  you  at  any  time  want  to  give  the  case 
up?  A.     No,  not  to  my  knowledge. 

Q.  Do  you  remember  whether  on  one  of  the  oc- 
casions you  went  to  Mr.  Martin's  office,  did  he  tell 
you  that  you  had  taken  up  the  land  and  you  would 
have  to  stay  with  it? 

A.    Yes,  I  think  he  did. 

Q.  Did  you  have  any  talk  with  Mr.  John  I.  Wells 
as  to  what  your  testimony  was  to  be? 

A.  No,  not  as  I  remember,  not  what  my  testi- 
mony was  going  to  be. 

Q.  Did  he  tell  3'ou  certain  questions  that  would 
be  asked  you?  A.     Yes,  I  think  he  did. 

Q.     Did  he  tell  you  how  to  answer  them? 

A.  No,  I  don't  remember  exactly  whether  he  did 
or  not. 

Q.  Do  you  remember  Mr.  Louis  L.  Sharp,  the 
special  agent  of  the  land  office? 

A.     Yes,  sir. 

Q.  Do  you  remember  Mr.  Sharp  coming  to  see 
3^ou  with  reference  to  this  claim? 

A.    Yes,  sir. 

Q.  And  do  you  remember  making  an  affidavit 
that  he  prepared  for  you? 

A.     Well,  I  remember  something  about  it. 

Q.  Do  3'ou  remember  where  the  conversation  you 
had  wdth  Mr.  Sharp  took  place? 

A.     I  think  it  was  in  Pioneer. 

Q.     Whereabouts  in  Pioneer? 
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A.     Well,  a  kind  of  a  saloon. 

Q.    Whose  saloon  was  it? 

A.    Joe  Poncia's. 

Q.     Did  Mr.  Poncia  keep  a  saloon  or  a  hotel? 

A.     Well,  he  kept  both. 

Q.  Do  you  remember  whether  Miss  Maud  Clau- 
der  was  there  at  that  time? 

A.     I  think  she  was. 

Q.     And  Miss  Maria  C.  Poncia? 

A.     Yes,  sir,  I  think,  of  course,  she  was  there. 

Q.  Do  you  remember  whether  they  were  wit- 
nesses at  the  time  you  made  the  statement  to  Mr. 
Sharp  ? 

A.  Yes,  sir;  I  was  considerably  under  the  influ- 
ence of  liquor  at  that  time. 

Q.    You  were?  A.     Yes,  sir. 

Q.     Why,  I  didn't  know  that  you  drank? 

A.  Me  and  Mr.  Sharp  drank  a  good  deal  that 
night. 

Q.  You  did.  Well,  I  will  read  this  affidavit  and 
ask  you  if  you  made  these  statements  contained  here- 
in to  Mr.  Sharp. 

Mr.  BUNDY.— If  this  is  ofeered  for  the  purpose 
of  impeaching  Mr.  Anderson,  I  object  to  it. 

Mr.  GORDON.— We  are  not  offering  it  for  that 
purpose.  If  he  says  he  don't  know  anything  about 
it,  all  right.     Can  you  read  this  affidavit? 

A.     No,  sir,  I  can't  read  writing. 

Q.  Can  you  recognize  your  mark  made  to  that 
paper?  A.     I  think  so,  yes,  sir. 

Q.     You  remember  signing  a  paper  ? 
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A.     I  remember  signing  something  there,  yes,  sir. 

Q.  "I,  Arthur  Anderson,  being  first  duly  sworn, 
upon  oath,  say,  my  residence  and  postoffico  address 
is  Pioneerville,  Idaho.  I  have  been  a  resident  of 
Boise  County  since  the  year  1865.  My  age  is  sixty- 
six  years.  On  September  24,  1901,  I  made  a  T.  &  S. 
application  No.  226,  for  the  east  half  of  the  north- 
west quarter,  and  the  west  half  of  the  northeast 
quarter  of  section  15,  township  7  north  of  range  5 
east,  Boise  Meridian.  I  submitted  proof  on  this  ap- 
plication December  10,  1901.  Prior  to  the  date  on 
which  I  made  application  to  purchase  this  land  I  paid 
John  Wells,  of  Boise,  Idaho,  $20.00  for  locating  me 
on  this  land.  There  was  an  implied  agreement  be- 
tween the  said  John  Wells  and  myself  that  I  was 
to  make  a  transfer  of  the  land  to  him  or  his  com- 
pany that  he  was  representing  as  soon  as  I  received 
patent.  This  agreement  was  made  prior  to  the  time 
I  submitted  proof  on  said  application.  From  the 
following  conversation  with  Bert  Nugent,  Idaho 
City,  Idaho,  and  John  Wells,  Boise,  Idaho,  I  re- 
ceived the  understanding  that  I  was  to  receive 
$237.50  for  my  right  of  entry.  The  conversation 
with  Nugent  was  to  the  effect  that  we  were  to  re- 
ceive $237  clear  for  our  right  of  entr}^  I  supposed 
he  had  been  talking  with  John  Wells  and  received 
the  information  from  him;  and  the  conversation 
with  Wells  was  to  the  effect,  I  told  Wells  that  I 
thought  $237  we  were  to  receive  for  our  right  of 
entry  was  too  small,  and  I  did  not  want  to  make 
proof  for  that  amount.     He  replied  that  it  was  all 
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he  could  give  and  if  such  was  the  case  he  would  have 
to  refund  the  $20  I  paid  him  for  locating  me.  At 
the  time  of  submission  of  proof  I  received  $200 
from  said  Wells  to  make  payment  for  said  land  to 
the  United  States  Government.  The  balance  I  paid 
out  of  my  own  money.  I  have  received  $137.50  of 
the  $237.50  1  was  to  receive  clear  of  my  right  of 
entry,  the  balance  $100  I  am  to  receive  from  John 
Wells  or  the  company  he  represents  as  soon  as  I 
receive  patent  to  the  above-described  land.  I  re- 
ceived the  $137  from  John  Wells,  the  party  who 
seemed  to  be  engineering  the  scheme.  Patrick 
Downs  informed  me  about  one  week  ago  that  sev- 
eral parties  had  received  patents  and  he  thought  I 
would  receive  mine  too."  Did  you  make  those  state- 
ments I 

A.  Not  all  of  it ;  there  was  a  good  deal  there  that 
I  never  made  no  statement  of. 

Q.  You  say  that  the  evening  that  you  and  Mr. 
Sharp  were  discussing  this  matter  you  were  con- 
siderably under  the  influence  of  liquor? 

A.    Yes,  sir. 

Q.  Well,  were  you  in  such  a  condition  that  you 
didn't  know  what  you  were  doing? 

A.     Part  of  the  time. 

Q.    Did  you  know  what  you  were  saying  ? 

A.  Well,  if  Mr.  Sharp  has  put  so  much  as  that 
down  there,  there  is  a  good  deal  that  I  didn't  say, 
I  am  pretty  sure  of  that. 

Q.  How  do  you  know  whether  you  said  it  or 
not?  
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A.  Well,  I  can  remember  some  in  there  that — 
well,  of  course,  the  latter  part  of  it  there  both  of 
us  got  pretty  bad  under  the  influence  of  liquor. 

Q.     Did  Mr.  Sharp  write  that  that  evening? 

A.     Yes,  sir ;  he  was  six  hours  about  it,  I  think. 

Mr.  BUNDY.— Who  bought  the  booze,  Mr.  An- 
derson? A.     Why,  me  and  Sharp  both. 

Mr.  GORDON.— Q.  You  held  your  end  up, 
didn't  you? 

A.  Yes,  I  did.  Mr.  Sharp  had  a  bad  cold;  he 
asked  me  what  was  good  for  it,  and  I  told  him  to 
drink  plenty  of  hot  whiskey  and  it  would  cure  it. 

Q,  Then  you  got  Sharp  dnmk,  instead  of  him 
getting  you  drunk,  is  that  right? 

A.     Well,  we  both  got  about  the  same. 

Q.  I  mean,  you  are  the  one  that  suggested  tak- 
ing a  drink?  A.     Yes,  sir. 

Q.  Now,  I  understood  .you  to  say  in  your  exam- 
ination in  chief  that  you  got  a  little  over  $400  from 
John  Wells  to  make  your  final  proof? 

A.     Yes,  sir. 

Q.  And  you  didn't  get  it  till  the  afternoon  of  the 
day  you  made  your  proof? 

A.  No,  it  was  before  noon,  because  I  proved  up 
before  noon. 

Q.  And  you  had  been  to  Mr.  Wells'  office  that 
morning  ? 

A.     Yes,  sir,  about  eleven  o'clock. 

Q.  Did  you  go  there  another  time  that  morn- 
ing and  he  said  he  didn't  have  the  money? 

A.     No,  sir,  not  that  morning. 
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Q.     It  was  the  day  before? 

A.     Well,  a  day  or  two  before,  I  don't  remember. 

Q.  Was  the  $400  that  Wells  gave  you  in  a  cheek 
or  in  cash  ?  A.     It  was  in  cash. 

Q.  And  you  took  that  same  money  that  he  gave 
you  and  paid  that  into  the  land  office  ? 

A.     Yes,  sir. 

Q.  Well,  did  he  tell  you  where  to  say  you  got 
that  money?  A.     Yes,  I  believe  he  did. 

Q.    What  did  he  say? 

A.     He  told  me  to  say  it  was  my  own. 

Q.  Did  he  tell  you  how  long  you  should  tell  that 
you  had  had  that  money?  A.     No,  sir. 

Q.     Did  he  tell  you  to  say  how  you  had  made  it  ? 

A.     Well,  noj  I  think  I  made  that  up  myself. 

Q.     You  made  that  up  yourself,  did  you? 

A.  Yes,  because  I  had  made  a  good  deal  of  money 
that  fall,  but  didn't  take  care  of  it. 

Q.     You  and  Sharp  had  spent  it? 

A.     Oh,  no. 

Q.  Then  this  answer  that  you  made  at  the  land 
office  in  response  to  the  inquiry  as  to  where  you  re- 
ceived the  money  you  paid  in  the  land  office  and 
how  long  you  had  had  it  in  your  actual  possession 
wasn't  exactly  true?  A.     No,  sir. 

Q.  Do  you  remember  that  answer:  "From  my 
mining  operations  this  summer.  About  the  10th  of 
November  I  cleaned  up  a  claim  and  came  to  Boise 
and  disposed  of  the  gold-dust,"  That  isn't  where 
you  got  the  money? 

A.     That  is  true;  that  part  of  it  is  true. 
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Q.     You  cleaned  up  a  claim  all  right? 

A.  Yes,  sir,  and  brought  the  money  down  here, 
and  I  had  $1,200. 

Q.     Didn't  you  spend  it  while  you  were  here? 

A.  No,  I  had  a  good  deal  of  hired  help,  and  I 
paid  them  off  and  I  had  probably  between  four  and 
five  hundred  left  of  it  when  I  got  through. 

Q.  But  the  money  you  paid  in  the  land  office  was 
the  money  j^ou  got  from  John  I.  Wells'? 

A.     Yes,  sir, 

Q.  The  decision  of  the  land  office  was  against 
you?  A.     Yes,  sir. 

Q.  And  you  subsequently  relinquished  your 
claim'?  A.     Yes,  sir. 

Q.     Do  5^ou  know  to  whom  you  relinquished  if? 

A.  No,  I  understood  the  Government  was  going 
to  take  it. 

Q.  You  signed  some  papers  to  that  effect,  didn't 
you"?  A.     I  think  I  did. 

Q.     Did  Mr.  Young  present  the  papers  to  you? 

A.  No,  sir,  I  think  it  was  Frank  Martin;  he  was 
up  there. 

Q.     Frank  Martin  came  up  to  see  you? 

A.  Not  me  alone;  he  come  up  there,  I  don't  know 
what  for. 

Q.     And  you  relinquished  to  him  then,  did  you? 

A.     Yes,  sir. 

Q.  He  didn't  say  anything  to  you  about  an  at- 
torney's fee  at  that  time,  did  he?  A.     No,  sir. 

Q.  Never  did  ask  you  for  an  attorney's  fee,  did 
he?  A.     No,  sir. 
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Mr.  KEIGWIN.— Q.  Mr.  Anderson,  how  far 
did  you  live  from  the  land  which  you  entered  1 

A.  Oh,  a  short  distance,  probably  five  or  six  hun- 
dred feet  from  one  corner  of  it. 

Q.     How  long  had  you  lived  that  near  to  if? 

A,     Since  '77,  up  to  the  present  time. 

Q.     You  knew  the  land  very  well  then? 

A.    Yes,  sir. 

Q.  Mr.  Anderson  did  you  tell  Mr.  Nugent,  Al- 
bert P.  Nugent,  that  you  had  any  understanding 
with  John  I.  Wells  that  you  w^ere  to  make  this  en- 
try and  let  him  have  the  land  and  get  so  much  money 
for  it?  A.    No,  sir. 

Q.  You  never  said  anything  of  that  kind  to  Mr. 
Nugent,  did  you?  A.     No,  sir. 

Q.  Do  you  remember  that  as  you  were  going  home 
t  from  making  your  final  proof  you  met  your  friend, 
Mr.  H.  F.  Cooper?  A.     Ytes,  sir. 

Q.    You  know  Mr.  Cooper?  A.     Oh,  yes. 

Q.     Do  you  remember  where  you  met  him? 

A.     I  think  I  met  him  in  Idaho  City. 

Q.     On  your  way  home  from  the  land  office? 

A.     On  my  way  home,  yes. 

Q.  Do  you  remember  that  Mr.  Cooper  asked  you 
for  some  advice  as  to  whether  he  should  take  up  a 
claim  or  not? 

A.     I  don't  remember,  but  I  think  he  did. 

Q.  Well,  he  consulted  you  about  the  taking  up 
of  a  claim,  did  he?  A.     Partly,  yes. 

Q.     Do  you  remember  what  you  advised  him? 

A.     I  don't  remember  exactly  what  I  did  say  to 
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him;  I  thought  I. told  him  not  to  have  anything  to 

do  with  it. 

Q.     That  was  the  advice  you  gave  him? 

A.     Yes,  sir. 

Q.  Do  you  remember  what  reason  you  gave  to  Mr. 
Cooper  for  not  having  anything  to  do  with  \i1 

A.     No,  I  don't  remember  that. 

Q.     Why  shouldn't  Mr.  Cooper  take  up  a  claim'? 

A.  Well,  because  I  thought  there  wasn't  much 
in  it. 

Q.  You  expected  to  make  something  out  of  it, 
didn't  you? 

A.  Well,  I  didn't  understand  it  thoroughly  when 
I  took  up  my  claim;  if  I  had  I  wouldn't  have  had 
nothing  to  do  with  it. 

Q.     AVhy  not? 

A.  Because  it  took  a  good  deal  to  drive  up  and 
down,  and,  taking  everything  into  consideration,  I 
wouldn't  have  done  it. 

Q.     Didn't  you  make  some  money  out  of  it? 

A.  No,  sir ;  it  cost  me  a  good  deal  more  than  ever 
I  made  out  of  it. 

Q.  Was  that  the  reason  you  gave  to  Mr.  Cooper 
for  advising  him  not  to  take  up  a  claim? 

A.     I  don't  know  exactly  the  reason. 

Q.  Now,  Mr.  Anderson,  didn't  you  tell  Mr.  Cooper 
that  he  had  better  not  take  up  a  claim,  because 
in  order  to  get  through  j^ou  had  to  lie? 

A.     I  don't  think  I  did. 

Q,  Didn't  you  say  to  him  that  if  you  had  to  do 
it  over  again  you  would  not  do  it,  because  it  was 
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necessary  to  lie  straight  through "? 

A.     I  don't  remember  that  I  did. 

Q.     Do  you  remember  that  you  did  not? 

A.     No,  I  don't  remember  that  either. 

Q.  It  is  possible  then  that  you  did  say  something 
like  that,  is  it? 

A.  Very  likely;  I  couldn't  say,  because  when  I 
met  Mr.  Cooper  I  just  come  back  from  Boise,  and 
I  had  been  here  a  week  or  ten  days. 

Q.  It  is  possible  you  did  tell  him  that  if  you 
had  to  do  it  over  again  you  wouldn't  do  it,  because 
you  didn't  like  to  lie  so  much?  A.     Yes,  sir. 

Q.  Do  you  remember  talking  to  Mr.  Poncia  and 
Mr.  Nelson  Bottcher  about  taking  up  your  claim? 

A.  I  can't  remember  that,  because  there  was 
only  one  time  we  had  some  conversation  about  it, 
and  I  don't  remember  what  I  did  say. 

Q.     These  gentlemen  were  old  friends  of  yours? 

A.  Poncia  was  and  is,  and  this  other  man,  he 
was  a  friend  of  mine  then,  but  he  is  no  friend  of 
mine. 

Q.     They  lived  at  Pioneerville  at  that  time? 

A.     Yes,  sir. 

Q.  And  do  you  remember  telling  them  that  you 
had  taken  up  this  claim? 

A.     Yes,  they  knew"  before. 

Q.  Do  you  remember  saying  to  them  that  you 
had  taken  it  up  under  an  agreement  that  you  were 
to  let  him  have  it  or  sell  it  to  the  people  whom  he 
represented  ? 

A.     No,  I  don 't  remember  saying  that. 
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Q.  Would  you  say  that  you  didn't  say  that  to 
either  of  those  gentlemen? 

A.  That  I  can't,  I  won't  say  positive  either  one 
way  or  the  other. 

Q.  Do  you  remember  that  on  coming  back  to 
Pioneerville  in  December,  1901,  directly  after  you 
had  made  your  proof,  you  met  Mr.  C.  R.  Poncia  and 
Mr.  Nelson  Bottcher  at  Pioneerville  f 

A.     No,  sir,  it  was  a  long  time  after. 

Q.     How  long  after  ■? 

A.  Well,  December  I  think  I  proved  up,  and  I 
didn't  meet  them  before  Christmas. 

Q.     Well,  it  was  shortly  before  Christmas  then"? 

A.  Well,  about  Christmas,  a  day  or  two  before 
Christmas. 

Q.  And  do  you  remember  having  a  conversation 
with  them  about  your  entry? 

A.     No,  sir,  not  them  together. 

Q.  Do  you  remember  talking  to  each  of  them 
separately  1 

A.  I  remember  I  had  some  conversation  with 
Bottcher;  he  was  doing  the  assessment  work  in  a 
claim ;  it  was  about  Christmas  time  and  I  was  pretty 
well  under  the  influence  of  liquor  then,  all  three  of 
us  there ;  he  wanted  to  know  something  about  it,  and 
I  probably  let  out  something;  I  don't  remember 
what  I  did  say. 

Q.     You  told  him  the  truth,  I  suppose. 

A.     Most  likely. 

Q.     That  is,  you  intended  to  tell  the  truth? 

A.    Yes,  I  think  so. 
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Q.  Then  you  can't  say  whether  you  did  or  did 
not  state  to  these  gentlemen,  or  either  of  them,  that 
you  had  made  this  entry  in  pursuance  of  an  under- 
standing with  Mr,  Wells  that  you  were  to  sell  the 
land  to  him,  Wells,  and  get  so  much  money  for  your 
right  of  entry? 

A.  Not  when  I  made  the  entry,  because  I  never 
had  made  no  agreement  with  Wells. 

Q.  My  question  is,  do  you  remember  whether  or 
not  3^ou  said  to  either  of  those  gentlemen  that  you 
had  made  such  an  agreement? 

A.     Oh,  that  I  can't  say,  whether  I  did  or  not, 

Q.  You  say  that  Mr.  Bottcher  wanted  you  to  do 
some  assessment  work  for  him  ? 

A.  No,  sir,  we  was  working  for  one  man,  both 
of  us. 

Q.     Who  was  that  man? 

A.    His  name  was  Glass. 

Q.     Thaddeus  Glass? 

A.     I  have  forgot  his  name. 

Q.     What  were  you  doing  for  Mr.  Glass  ? 

A.  Well,  we  was  doing  the  assessment  work, 
doing  $100  worth  of  work  for  him. 

Q.     Were  you  working  by  the  day?  A.     Yes. 

Q.     How  much  did  he  pay  you  ? 

A.     He  gave  us  $3  a  day  and  our  board. 

Q.  Were  you  employed  that  Avay  throughout  the 
year  ? 

A.  No,  I  was  only  employed  that  way  for  ten 
days. 

Q.     What  did  you  do  the  rest  of  the  year  ? 
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A.  In  the  winter  time  I  ain't  doing  much;  in  the 
summer  time,  of  course,  I  work. 

Q.    What  do  jovl  work  at? 

A.  Well,  mining;  I  was  running  a  water  ditch 
there ;  I  was  tending  it  for  wages  ten  years,  and  an- 
other ten  I  had  a  lease  on  it. 

Mr.  GORDON.— I  show  you,  Mr.  Anderson- 
Mr.  BUND Y.— You  needn't  identify  them.     We 
vdW  stipulate  that  they  are  the  files  of  the  land  office. 

Mr.  GORDON.— It  is  stipulated  that  the  timber 
and  stone  land  sworn  statement,  dated  September  24, 
1901,  of  Arthur  Anderson,  w^as  signed  and  filed  by 
him;  the  affidavit,  dated  December  10,  1901,  also 
signed  and  filed  by  Arthur  Anderson ;  the  testimony 
of  Arthur  Anderson,  given  on  final  proof,  dated  De- 
cember 10,  1901,  and  the  cross-examination  thereof; 
also  the  affidavit  signed  by  Arthur  Anderson,  and 
sworn  to  before  Louis  L.  Sharp,  May  18, 1902. 

(Papers  marked  Plaintiff's  Exhibit  No.  139A  to 
139E,  inclusive.) 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Anderson,  I  suppose  you  have  heard  about 
this  entry  of  yours  a  good  many  times. 

A.     Yes,  sir,  I  have. 

Q.     How  many  grand  juries  have  you  been  before  ? 

A.     Two. 

Q.  And  how  many  times  have  you  met  Mr.  Ruick 
up  in  his  little  office  and  talked  it  over  \x\i]i  him  % 

A.     No. 

Q.    And  with  his  assistant,  Mr.  Johnson. 
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A.     Once  with  hiin. 

Q.  And  how  many  times  have  you  been  upstairs 
in  the  little  room  during  the  two  weeks  you  have  been 
here?  A.     I  ain't  been  no  time. 

Q.     They  had  you  Saturday,  didn't  they  ? 

A.    Yes. 

Q.  And  is  that  the  first  time  they  have  had  you 
up  on  this  visit  ?  A.     Yes,  sir. 

Q.     And  you  testified  in  the  Borah  trial. 

A.     Yes,  sir. 

Q.  And  they  had  you  in  the  room  talking  to  you 
before  the  Borah  trial?  A,     No. 

Q.     Didn't  Judge  Burch  have  you  in  there ? 

A.     No,  sir. 

Q.     You  got  away?  A.    Yes,  sir. 

Q.  And  you  have  been  before  two  juries  and  one 
trial,  besides  this  one,  and  been  in  what  we  call  the 
sweat-box  three  or  four  different  times. 

A.    Yes,  sir. 

Q.     And  have  told  the  whole  thing  each  time  ? 

A.     Yes,  sir. 

Q.  And  besides  you  have  testified  before  the  land 
office  ?  A.     Yes,  sir. 

Q.  And  was  here  four  weeks,  testifying  practi- 
cally all  the  time  ?  A.     Yes,  sir. 

Q,  And  you  have  given  affidavits  to  Sharp  on  one 
occasion?  A.     Yes,  sir. 

Q.     Did  you  ever  give  any  more  to  him  ? 

A.     No,  sir. 

Q.  Did  you  ever  give  any  more  special  agents  any 
statements  ?  A.    No,  sir. 
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Q.     So  you  have  gone  over  this  several  times. 

A.     Yes,  sir. 

Q.     To-day  you  are  sober?  A.    Yes,  sir. 

Q.     And  you  have  been  sober  for  two  weeks  ? 

A.     Yes,  sir. 

Q.     And  you  have  got  it  in  your  head  pretty  well  ? 

A.     Yes,  sir. 

Q.     So  to-day  we  will  get  it  just  as  it  is? 

A.     Yes,  sir. 

Q.  Mr,  Anderson,  you  had  known  Wells  up  in  the 
mining  country  there  some  time  before  you  filed  ? 

A.    Yes,  sir. 

Q.  He  was  working  around  there  for  years, 
wasu  't  he  ?  A.     Yes,  sir. 

Q.  How  long  had  you  known  John  I.  Wells  before 
that? 

A,     I  think  eighteen  or  twenty  years. 

Q.  And  you  lived,  or  had  a  shanty,  right  near  to 
the  land  you  entered  ?  A.     Yes,  sir. 

Q.  And  this  land  for  all  these  years  had  been  not 
open  to  entry  until  that  summer  of  1901. 

A.     No,  sir. 

Q.  And  after  it  was  generally  known  that  the 
lands  up  there  were  open  to  entry  there  was  more  or 
less  discussion  among  you  placer  mining  people  about 
taking  claims,  was  there  not?  A.     Yes,  sir. 

Q.  And  there  was  also  a  good  deal  of  objection 
among  the  placer  miners  about  having  the  locators 
coming  in  there? 

A.     I  never  heard  any  that  time. 

Q.     That  same  summer? 
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A.     Very  little  that  summer, 

Q.     Well,  the  next  spring. 

A.  It  was  more  during  that  winter  when  there 
was  so  many  people  coming  up  there. 

Q,     That  would  be  the  winter  of  1901  and  1902  ? 

A.     Yes,  sir. 

Q.  Now  your  friends  Poneia  and  Bottcher,  they 
were  very  much  opposed  to  having  timber  and  stone 
entries  made  up  there  ?  A.     Yes,  sir,  very. 

Q.  And  they  were  the  men  that  got  up  a  petition 
and  remonstrance  and  sent  it  in  to  the  Department? 

A.     Yes,  sir. 

Q.  And  wanted  all  these  timber  men  kept  out  of 
the  basin?  A.     Yes,  sir. 

Q.  I  suppose,  Mr.  Anderson,  that  you  didn  't  have 
to  have  somebody  tell  you  that  you  had  a  right,  as  a 
citizen,  to  enter  a  timber  and  stone  claim. 

A.     No,  sir. 

Q.  You  knew  all  about  that,  you  knew  you  had 
that  right!  A.     Yes,  sir. 

Q.  And  you  knew  that  the  land  was  open  to 
entry?  A.     Yes,  sir. 

Q.  And  you  thought  it  would  be  a  nice  thing  to 
acquire  a  hundred  and  sixty  acres  in  your  old  age? 

A.    Yes,  sir. 

Q.  At  the  time  you  spoke  to  Wells,  or  he  spoke  to 
you,  about  it,  you  had  been  thinking  of  it  for  some 
time,  hadn't  you,  Mr.  Anderson? 

A.     Yes,  sir. 

Q.  And  the  only  thing  you  wanted  information 
on  was  just  how  to  do  it.  A.     Yes,  sir. 
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Q.     You  knew  what  piece  of  land  you  wanted? 

A.     Yes,  sir. 

Q.     And  you  knew  where  it  was? 

A.     Yes,  sir. 

Q.  But  you  were  not  very  familiar  with  the  way 
in  which  they  did  that  business. 

A.     No,  sir. 

Q.  So  that  John  I.  Wells  told  you  that  if  you 
would  pay  him  $25  he  would  see  that  you  were  prop- 
erly located.  A.    Yes,  sir. 

Q.    And  you  agreed  to  do  that. 

A.    Yes,  sir. 

Q.  And  you  paid  John  $20,  and  owe  him  the  other 
$5.  A.     Yes,  sir. 

Q.  After  you  had  concluded  to  enter  the  land  and 
gone  that  far  along,  there  was  some  of  your  other 
neighbors  thought  it  was  a  good  thing,  Nugent,  at 
least.  A.    Yes,  sir. 

Q.  And  four  of  you  hired  a  team  up  there  to  come 
down.  A.     Yes,  sir. 

Q.  You  didn't  borrow  any  money  from  Wells  to 
pay  for  the  team  with  ?  A.     No,  sir. 

Q.     And  you  paid  for  that  yourself  1 

A.    Yes,  sir. 

Q.  And  you  didn't  borrow  any  money  to  pay 
Wells  the  $20  with!  A.     No,  sir. 

Q.     That  was  your  own  money  ?  A.     Yes,  sir. 

Q.  So  when  you  got  down  to  Boise  you  had  $20 
invested,  besides  the  cost  of  the  rig. 

A.     Yes,  sir. 

Q.     Then  you  had  somebody  make  out  some  jDapers 
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for  you.     Do  you  know  who  made  them  out  ? 

A.  I  don't  remember;  I  think  it  was  Norman 
Young. 

Q.     And  you  took  them  to  the  land  office  ? 

A.    Yes,  sir. 

Q.  And  you  paid  a  filing  fee  there,  and  a  publish- 
ing fee,  did  you  not  ?  A.     Yes,  sir. 

Q.     Amounting,  I  think,  to  about  $12. 

A.     No,  about  $7.50, 

Q.  You  didn't  borrow  any  money  to  pay  that 
with?  A.     No,  sir. 

Q.     And  you  paid  that  yourself  ? 

A.     Yes,  sir. 

Q.     And  filed  on  this  land  ?  A.     Yes,  sir, 

Q.  Now,  Mr.  Anderson,  up  to  the  day  you  made 
your  entry,  had  you  entered  into  any  kind  of  agree- 
ment, in  writing  or  by  word  of  mouth,  or  express 
contract,  or  implied  contract,  with  Wells,  or  with  any 
other  person,  or  firm,  or  corporation,  by  which  you 
had  agreed  to  turn  this  land  over  to  anybody  after 
you  got  title;  had  you  made  any  such  agreement  as 
that  at  the  time  you  filed  your  papers  in  the  land 
office?  A.     No,  sir. 

Q.  Had  you  ever  had  anybody  suggest  such  an 
agreement  to  you  *?  A.     No,  sir. 

Q.  Had  John  I.  Wells  told  you  at  that  time  that 
he  represented  anybody  ?  A,     No,  sir. 

Q.  Did  John  I.  Wells  tell  j^ou  that  he  had  any 
money  at  that  time  ?  A.     No,  sir. 

Q.  As  a  matter  of  fact,  you  knew  that  John  didn  't 
have  money  enough  to  buy  timber  claims  ? 
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A.     Yes,  sir. 

Q.     He  didn't  have  any  more  than  yovi  did,  did  he? 

A.     No,  sir. 

Q.  And  if  John  I.  Wells  had  told  you  that  he 
would  buy  your  claim  you  wouldn't  have  believed  it, 
would  you,  at  that  time  ?  A.     No,  sir. 

Q,  So  that  at  the  time  you  came  down  here  and 
filed  your  papers  you  had  no  talk  with  Wells  or  any- 
body else  about  selling  it,  had  you? 

A.     No,  sir. 

Q.  And  neither  Wells  nor  anybody  else  had  had 
any  talk  with  you  about  buying  it  ? 

A.     No,  sir. 

Q.  At  the  time  you  filed  did  you  intend  to  sell  it 
to  anybody  in  particular?  A.     No,  sir. 

Q.  What  did  you  intend  to  do  with  it  when  you 
filed  on  it? 

A.  I  intended  to,  the  same  as  I  did  every  winter, 
chop  wood  on  it  for  my  own  benefit. 

Q.  At  the  time  you  filed,  how  did  you  expect  to 
get  money  to  prove  up  on  it  ? 

A.  Well,  I  was  making  money  at  that  time ;  if  I 
had  been  the  saving  kind,  I  could  have  had  money. 

Q.  Then  at  that  time  you  were  making  plenty  of 
money  to  make  final  proof  ?  A.     Yes,  sir. 

Q.  And  if  it  was  not  for  an  unfortunate  habit 
which  you  have  of  spending  your  money,  you  would 
have  had  plenty  to  do  it  ?  A.     Yes,  sir. 

Q.  Now,  at  the  time  you  filed  on  the  land  you  ex- 
pected, didn't  you,  to  take  a  place,  as  we  say,  and  save 
enough  to  pay  for  it?  A.     Yes,  sir. 
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Q.  And  keep  it  for  a  winter  occupation  of  chop- 
ping wood '?  A.     Yes,  sir. 

Q.  Now,  after  you  had  filed  and  publication  was 
given  in  the  newspapers  a  certain  number  of  days, 
and  the  time  was  approaching  to  prove  up,  you  had, 
like  lots  of  other  good  men,  gone  wrong,  and  spent 
the  money?  A.     Yes,  sir. 

Q.  And  you  had  spent  the  very  same  money  you 
had  intended  to  use  to  prove  up  w4th. 

A.    Yes,  sir. 

Q.  You  went  to  John  I.  Wells  and  told  him  you 
were  going  to  be  short  in  proving  up. 

A.    Yes,  sir. 

Q.  And  that  was  about  how  long  before  3"ou  made 
your  final  proof  1 

A.  Well,  I  think  it  was  five  or  six  days  before 
making  final  proof. 

Q.  Now,  Mr.  Anderson,  up  to  that  time,  up  to  the 
time  you  went  to  Wells  and  told  him  you  was  going 
to  be  short,  had  you  ever  had  any  talk  wdth  Wells,  or 
anybody  else,  about  furnishing  you  money  to  prove 
up  with? 

A.     Not  furnishing  me  money  to  prove  up,  no. 

Q.  Had  you  had  any  talk  with  him  up  to  that  time 
about  selling  out  to  him  ?  A.     No,  sir. 

Q.  Had  anybody  tried  up  to  that  time  to  buy  your 
claim,  or  had  3"ou  tried  to  sell  it,  up  to  the  time  you 
first  went  to  Wells,  I  mean  ? 

A.  The  only  person  that  came  to  me  was  Albert 
Nugent. 

Q.     Well,  he  didn't  try  to  buy  it,  did  he f 
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A.  No,  but  I  was  proving  up  at  the  same  time,  and 
he  come  and  asked  me  if  I  was  willing  to  sell  my 
claim  for  $650. 

Q.  So  Nugent  was  the  first  man  that  talked  to  you 
aboirt  selling  at  all  ?  A.     Yes,  sir. 

Q.  Nugent  spoke  to  you  before  Wells  ever  spoke 
to  you  about  if?  A.    Yes,  sir. 

Q.  And  he  asked  you  if  you  was  wdlling  to  sell  for 
$650?  A.     Yes,  sir. 

Q.     And  what  did  you  tell  him  ? 

A.     I  told  him  no. 

Q.  You  still  expected  to  get  the  money  some  way 
to  prove  up  f  A.     Yes,  sir. 

Q.  So  after  you  found  out  that  your  money  had 
been  spent  in  riotous  living  and  you  didn't  have  any 
to  prove  up  with,  you  went  to  Wells  I 

A.    Yes,  sir. 

Q.    And  did  he  tell  you  that  $650  was  the  price  ? 

A.     He  said  that  was  all  he  could  afford  to  give. 

Q.     And  so  you  finally  accepted  it,  did  you? 

A.     Yes,  sir. 

Q.  And  he  paid  you  $412.50  out  of  the  $650  at  that 
time  ?  A.     Yes,  sir. 

Q.  And  you  took  the  $412.50  which  Mr.  Wells 
had  paid  you  on  your  claim,  and  proved  up  wdth  it. 

A.     Yes,  sir. 

Q.  And  your  understanding  was  that  the  balance 
of  the  $650  was  to  be  paid  to  you  after  title  was  per- 
fected? A.     Well,  I  think  not. 

Q.    What  was  the  plan  ? 

A.     Because  I  think  when  I  come  to  Mr.  Kinkaid 
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I  only  received  $137,  and  I  was  very  much  disap- 
pointed. 

Q.  I  mean,  at  the  time  you  sold  out  to  Wells,  that 
was  the  agreement,  was  it  not,  that  yon  was  to  have 
enough  more  to  make  it  $650,  as  soon  as  your  title 
was  perfected  ?  A.     Yes,  sir. 

Q.     So  that  you  took  the  $412.50. 

A.     Yes,  sir, 

Q.  And  that  $412.50  was  your  money  which  you 
had  received  from  the  sale  of  your  claim "? 

A.    Yes,  sir. 

Q.  So  that  when  you  testified  before  the  land 
office  that  this  was  your  money  you  told  the  exact  and 
absolute  truth?  A.    Yes,  sir. 

Q.  You  took  that  money  and  paid  it  into  the  land 
office,  and  they  gave  you  a  temporary  receipt  ? 

A.     Yes,  sir. 

Q.  And  they  told  you  you  would  get  your  final 
receipt  some  time  later  ?  A.     Yes,  sir, 

Q.  So  you  took  the  temporary  receipt  and  de- 
livered it  to  Kinkaid  for  Wells?  A.     Yes,  sir. 

Q.     And  they  held  that  1  A.     Yes,  sir. 

Q.  Because  that  w^as  the  only  title  yon  had  to  give 
them?  A.    Yes,  sir. 

Q.  Because  you  had  been  paid  $412,50  on  your 
claim.  A,     Yes,  sir, 

Q,  Then  they  paid  you  $137.50  more,  leaving  still 
$100  of  the  $650  w^hich  they  told  you  they  would  give 
you  when  the  final  receipt  came.  A,     Yes,  sir. 

Q,     The  final  receipt  never  did  come  ? 

A,     No,  sir,  .  .     _: . 
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Q.     And  you  never  got  the  other  $100. 

A.     No,  sir. 

Q.  So  that  you  didn't  know  at  the  time  you  filed 
on  this  land  that  Mr.  Wells  represented  anybody? 

A.     No,  sir. 

Q.  And  you  don't  know  that  he  represented  any- 
body at  that  time  now  ?  A.     No,  sir. 

Q.  As  a  matter  of  fact,  he  didn't,  and  his  only 
interest  in  it,  as  you  understood  at  that  time,  was  to 
make  $20  out  of  you  by  telling  you  how  to  do  it  ? 

A.     Yes,  sir. 

Q.  And  you  entered  it  expecting  to  keep  it,  and 
for  your  own  use  ?  A.     Yes,  sir. 

Q.  And  changed  your  mind  after  you  had  had  a 
drunk  and  spent  your  money  ?  A.     Yes,  sir. 

Q.  If  you  hadn't  had  that  drunk  you  would  have 
paid  finally  for  that  land  yourself? 

A.     Yes,  sir. 

Q.  And  probably  had  it  to-day?  Now  in  this 
affidavit  that  you  and  Sharp  got  up  at  the  time  Sharp 
had  the  cold,  I  see  he  made  you  say  in  there  that  you 
had  an  implied  understanding.  Do  you  know  what 
an  implied  understanding  means? 

A.  Yes,  sir,  I  think  he  put  that  on,  because  I 
could  not  have  said  so. 

Q.  And  you  have  been  asked  some  questions  here 
about  what  you  told  other  people  about  an  agree- 
ment? A.    Yes,  sir. 

Q.  Mr.  Anderson,  if  you  ever  told  anybody  that 
you  had  an  agreement,  express  or  implied,  you  told 
something  that  wasn't  true? 
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A.     I  don't  think  I  told  anybody. 

Q.  But  the  fact  is,  whatever  you  may  have  told, 
that  you  made  that  entry  without  any  agreement  of 
any  kind?  A.     No,  sir. 

Q.  Now,  about  this  relinquishment  to  Martin, 
after  you  had  sold  out  your  claim  to  Mr.  Wells,  you, 
I  suppose,  wasn't  particularly  interested  in  these 
lawsuits?  A.     No,  sir. 

Q.  You  wasn't  hiring  lawyers  to  defend  title  to 
land  you  had  sold  out,  Mr,  Anderson? 

A.     No,  sir. 

Q.  And  the  man  you  sold  to  had  to  look  out  for 
his  own  title?  A.     Yes,  sir. 

Q.  So  Mr.  Wells  employed  the  necessary  at- 
torneys, and  you  didn  't  take  any  more  interest  in  it  ? 

A.     No,  sir. 

Q,  And  you  was  simply  here  as  a  witness,  to  tes- 
tify to  the  facts  as  you  understood  them,  to  defend 
the  title  you  had  sold  to  Mr.  Wells  ? 

A.     Certainly,  yes,  sir. 

Q.  You  considered  at  that  time  that  you  had  sold 
out,  and  whatever  rights  there  was  didn't  belong  to 
you?  A.    No,  sir. 

Q.  So  that  when  the  Government  finally  sus- 
pended your  claim,  and  Mr.  Martin  asked  you  for  a 
relinquishment,  you  granted  it,  at  the  request  of  Mr. 
Wells,  I  believe?  A.    Yes,  sir. 

Mr.  FRASER.— -Q.  Mr.  Anderson,  when  you 
came  down  to  Boise  to  prove  up,  you  brought  con- 
siderable money  with  you  from  the  Basin,  didn't 
you?  A.    Yes,  sir. 
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Q.  And  you  were  here  four  or  five  days  before 
you  did  prove  up?  A.     Yes,  sir. 

Q.  And  while  you  were  here  you  spent  consider- 
able money,  those  few  days,  didn't  you? 

A.     Yes,  sir. 

Q.     Several  hundred  dollars,  didn't  you? 

A.    Well,  between  two  and  three  hundred. 

Q.  Well,  if  you  hadn't  spent  that  money  you  had 
enough  to  prove  up?  A.     Yes,  pretty  near. 

Q.  So  that  the  reason  you  had  to  borrow  this 
money  the  day  you  proved  up  was  because  you  had 
spent  two  or  three  hundred  of  the  money  you  brought 
from  the  Basin  ?  A.     Yes,  sir. 

Q.  I  believe  you  testified  in  the  land  office,  didn't 
you,  in  the  contest  in  the  United  States  land  office? 

A.    Yes,  sir. 

Q.     That  was  a  number  of  years  ago,  wasn't  it? 

A.     Yes,  sir. 

Q.  Do  you  think  your  recollection  at  that  time 
was  a  little  better  than  it  is  now  as  to  these  facts  ? 

A.     Not  that  I  remember. 

Q.     That  was  shortly  after  it  happened,  wasn  't  it  ? 

A.    Yes,  sir. 

Q.  Don't  you  think  that  at  that  time  you  would 
remember  a  little  better  about  it  than  you  do  now  ? 

A.  That  was  three  years  after,  and  I  had  forgot 
a  good  deal  about  it. 

Q.     This  is  about  ten  years  after  ? 

A.    Yes,  close  on  to  it. 

Q.  You  stated,  I  believe,  that  Mr.  Wells  wrote 
you  in  regard  to  Mr.  Worthman,  and  I  think  you 
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stated  that  John  I.  Wells — was  it  John  I.  Wells  or 

Harvey  Wells  that  asked  you  to  get  Mr.  Worthman  % 

A.     I  think  it  was  Harvey  Wells. 

Q.  I  call  your  attention  to  a  question  and  answer 
here  in  the  testimony  you  gave  before  the  land  office. 
This  question  was  asked  you  at  the  hearing  in  the 
land  office:  "At  whose  suggestion  did  you  employ 
Harry  K.  Worthman  as  }'our  attorney'  in  this  case? 
A.  Harvey  H.  Wells. "  Was  that  question  and  an- 
swer correct  1  A.     I  think  it  was,  yes,  sir. 

Q.  Then  when  you  stated  that  it  was  John  I. 
Wells  to-day,  you  made  a  mistake  ? 

A.     Yes,  sir. 

Q.     Do  you  wish  to  make  that  correction? 

A.    Yes,  sir. 

Q.  Now,  I  call-  your  attention  to  another  matter 
that  you  have  testified  to,  or  that  has  been  put  in  evi- 
dence. This  question  was  asked  you  in  your  testi- 
mony in  the  land  office,  Mr.  Anderson:  "Q.  When 
you  put  your  mark  on  that  paper  that  evening,  if 
you  did,  did  you  know  it  contained  the  statement  as 
follows:  There  was  an  implied  agreement  between 
John  Wells  and  myself  that  I  was  to  make  a  transfer 
of  the  land  to  him  or  his  company  that  he  w^as  repre- 
senting as  soon  as  I  received  the  patent.  This  agree- 
ment was  made  prior  to  the  time  I  submitted  proof 
on  said  application. ' '    Your  answer  was  no,  sir  % 

A.    Yes,  sir. 

Q.     You  still  say  that  answer  was  true? 

A.    Yes,  sir. 

Q.     You  had  no  agreement?  A.     No,  sir. 
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Mr.  BUNDY. — Q.  Mr.  Anderson,  in  all  these 
statements  that  you  have  made,  in  the  sweat-box,  and 
in  all  the  times  you  have  been  called  upon  to  testify, 
before  the  Grand  Jury  and  in  the  Borah  trial,  have 
you  ever  testified  or  stated  to  anybody  that  you  filed 
upon  that  land  under  an  agreement  with  any  person 
that  you  was  to  turn  it  over  to  them  % 

A.     No,  sir. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Anderson,  when  Mr.  Sharp  wrote  this 
affidavit  that  has  been  shown  to  you,  and  which  you 
signed,  were  you  with  him?  A.     Yes,  sir. 

Q.     You  were  by  his  side,  weren't  you? 

A.  Well,  pretty  close  to  him;  I  can't  say  that  I 
was  by  his  side,  probably  a  few  feet. 

Q.  You  were  drinking  together,  you  and  Mr. 
Sharp?  A.    Yes,  sir. 

Q.  And  you  were  on  very  good  temis,  weren't 
you?  A.    Yes,  sir. 

Q.  And  you  were  talking  to  him  in  answer  to  his 
questions,  I  suppose? 

A.  Well,  at  times;  sometimes  we  talked  about 
something  else  in  between  that. 

Q.  He  did  ask  you  a  good  deal  about  your  entry, 
didn't  he?  A.     I  think  he  did. 

Q.  And  he  wrote  down  on  paper  what  you  said  to 
him?  A.     I  think  he  did. 

Q.  That  is,  he  would  ask  you  a  question,  and  you 
would  answer  it,  and  he  would  write  down  your  an- 
swer, or  something? 
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A.     Write  down  something. 

Q.     You  didn't  know  just  what  it  was? 

A.    No. 

Q.  Did  you  ever  get  a  letter  from  Mr.  John  T. 
Wells?  A.     No,  I  think  not. 

Q.     Now,  are  you  sure  about  that,  Mr.  Anderson  ? 

A.    Yes,  I  am  pretty  sure  of  it. 

Q.  You  remember  you  told  Mr.  Gordon,  this  gen- 
tleman here,  a  few  minutes  ago  that  you  did  get  a 
letter  from  John  I.  Wells. 

A.  Well,  I  made  a  misstatement  then;  probably 
Noraian  Young  got  a  letter  to  notify  me. 

Q.  Well,  wasn't  it  this  way :  That  Norman  Young 
came  to  you  with  a  letter  which  he  had  gotten  from 
John  Wells?  A.     Yes,  I  think. 

Q.     And  did  he  read  that  letter  to  you? 

A.     Probably  he  did;  I  ain't  positive  of  it. 

Q.  Was  it  in  that  letter  that  Mv.  Wells  said  he 
had  employed  Mr.  Worthman? 

A.  No,  he  asked  me  if  I  w^as  willing  that  he 
should  employ  Mr.  Worthman. 

Q.  Didn't  Mr.  Wells  say  in  that  letter  that  Mr. 
Worthman  was  his  attorney  and  that  he  wouldn't 
charge  you  anything? 

A,     He  never  spoke  about  the  payment  at  all. 

Q.  He  simply  asked  Mr.  Young  to  find  out  from 
you  whether  you  would  be  willing  to  let  Mr.  Worth- 
man  represent  you?  A.     Yes,  sir. 

Q.    And  you  said  yes?  A.    Yes,  sir. 

Q.  Mr.  Young  was  then  engaged  in  keeping  a 
store  at  Pioneerville,  was  be? 
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A.     No,  Centerville. 

Q.  Well,  then  afterwards  you  found  Mr.  Young 
here  in  Boise,  didn't  you?  A.    Yes,  sir. 

Q.     What  was  he  doing  then  % 

A.     In  Boise? 

Q.     Yes. 

A.     Well,  I  think  he  AA'as  working  for  Falk. 

Q.     He  was  bookkeeper  at  Falk's  w^asn't  he? 

A.    Yes,  sir, 

Q.  And  you  came  down  here  to  Boise  and  wont 
to  see  Mr.  Young? 

A.    Yes,  I  saw  him  during  the  time  I  was  here. 

Q.  And  you  went  to  see  him  for  the  purpose  of 
getting  him  to  draw  your  application  paper,  I  think? 

A.  No,  I  thought  he  would  do  it  for  me ;  some  of 
the  boys  got  him  to. 

Q.  Whose  application  papers  did  Mr.  Young 
draw  at  that  time  besides  your  own? 

A.  I  think  it  was  James  T.  Ball  and  Edward 
Hunter;  that  is  all  I  can  remember. 

Q.  And  you  went  along  with  those  two  gentle- 
men, and  Mr.  Young  drew  your  papers? 

A.  Well,  they  went  ahead  of  me,  and  I  come 
afterwards. 

Q.  And  Mr.  Young  had  been  advising  you  while 
you  were  up  in  the  country  about  the  matter,  had  he  ? 

A.     No,  sir,  never  spoke  to  him  up  there. 

Q.     You  didn 't  see  him  up  there  ? 

A.     No,  sir. 

Q.  Were  you  born  in  this  country,  Mr.  Ander- 
son? A.     No,  sir. 
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Q.     Where  were  you  born? 

A.     I  was  born  in  Sweden. 

Q.  How  old  were  you  when  you  came  to  this 
country?  A.     I  think  I  was  seventeen. 

Q.  And  you  had  lived  up  there  near  Pioneervillc 
since  1877? 

A.  No,  I  come  there  in  '65,  but  I  moved  down 
where  I  am  in  '77. 

Q.     Which  was  not  far  from  the  land  you  entered? 

A.     No,  right  there,  close  to  it. 

Q.  There  was  a  good  deal  of  vacant  timber  land 
there  at  that  time? 

A.  Yes,  sir,  it  was  all  vacant  when  I  took  it  ujj ; 
there  was  only  two  or  three  claims  taken  up  then. 

Q.  You  mean  in  1901,  when  you  made  your  ap- 
plication, it  was  all  vacant  around  there  ? 

A.     Yes,  sir. 

Q.     You  knew  it  was  vacant,  didn't  you? 

A.    Yes,  sir. 

Q.  Did  you  know  anything  about  this  timber 
land  law  which  permits  i^eople  to  take  up  timber 
land  and  buy  it  from  the  Government? 

A.     No,  sir,  I  knew  very  little  about  it. 

Q.     How  long  had  you  known  about  it? 

A.  Well,  I  never  paid  much  attention;  the  only 
thing  I  knew  about  it,  I  had  a  neighbor  that  used  to 
talk  a  good  deal  about  it. 

Q.     Who  was  that? 

A.     His  name  was  Markleson. 

Q.  He  told  you  that  you  could  take  up  a  timber 
land  claim  and  pay  the  Government  four  hundred 
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and  some  odd  dollars  for  it,  and  sell  if? 

A.  I  don't  think  he  did;  only  he  said  there  Avill 
be  a  good  deal  of  timber  land  taken  up  here,  after 
it  had  been  surveyed. 

Q.  How  long  before  you  took  up  this  timber 
claim?  A.     Oh,  it  was  probably  a  week. 

Q.  Had  you  never  heard  of  the  timber  land  law 
before  that?  A.     No,  sir, 

Q.     You  didn't  know  that  there  was  such  a  law? 

A.     No,  sir. 

Q.  Now,  as  I  understand,  you  had  been  cutting 
wood  on  this  land  for  about  twenty-five  years,  hadn't 
you?  A.    Yes,  sir,  in  the  winter  time. 

Q.    Anybody  ever  interfere  with  you? 

A.     No,  sir. 

Q.  Anybody  ever  tell  you  it  was  against  the  law 
to  cut  wood  on  there?  A.     No,  sir. 

Q.  Anybody  ever  try  to  make  you  pay  any  money 
for  cutting  wood  off  the  land?  A.     No,  sir. 

Q.  How  much  of  the  wood  had  you  cut  in  twenty- 
five  years  ? 

A.  Oh,  not  a  great  deal,  probably  t\^o  hundred 
cords. 

Q.  Now,  when  you  came  down  here  to  make  your 
final  proof  you  came  about  a  week,  I  think,  before 
the  day  set  for  your  final  proof,  didn't  you? 

A.     Well,  four  or  five  days. 

Q.  And  how  long  was  it  after  you  came  to  the 
City  of  Boise  that  you  went  to  see  Mr.  Wells  ? 

A.     I  think  I  saw  him  the  day  after  I  came  down. 

Q.    You  told  him  that  day  that  you  didn't  have 
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enough  money  to  prove  up  on  ?  A.     Yes,  sir. 

Q.     And  that  you  needed  more  money  *? 

A.    Yes,  sir. 

Q.     How  long  had  you  known  Mr,  Wells  at  that 
time? 

A.     Oh,  I  think    somewhere    about    eighteen    or 
twenty  years,  I  don't  remember. 

Q.     Where  did  you  first  know  him? 

A.     Up  in  Pioneer. 

Q.     He  lived  up  in  that  country  for  a  long  time, 
didn't  he? 

A.     Yes,  he  was  working  up  there  more  or  less. 

Q.     What  was  he  doing?  A.     Mining. 

Q.     Was  he  mining,  as  you  were,  for  wages? 

A.     No,  sir,  I  think  he  was  running  an  engine  up 
there,  hoisting  engine. 

Q.     Well,  he  was  working  for  wages,  was  he  ? 

A.     I  think,  yes,  but  then  I  think  he  had  some 
property  of  his  own  up  there,  too. 

Q.     I  think  you  told  Mr.  Bundy,  this  gentleman, 
that  Wells  was  as  poor  as  you  were. 

A.     Well,  the  time  I  took  up  the  claim,  he  was. 

Q.     He  had  lost  some  money,  you  think? 

A.    Well,  I  guess  he  did. 

Q.     What  did  he  do  after  he  left  that  country  and 
came  down  to  Boise  ? 

A.    Well,  that  I  can't  tell. 

Q.     What  did  you  see  him  do  when  you  found  him 
here  in  Boise? 

A.     He  didn't  seem  to  be  doing  anything. 

Q.     Was  he  tending  bar  up  in  the  country  ? 
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A.  He  was  tending  bar  when  he  was  up  there ;  it 
was  only  a  short  time  though. 

Q.  You  don't  know  what  he  was  doing  after  he 
eame  to  Boise?  A.     Not  while  in  Boise. 

Q.  Had  you  ever  borrowed  any  money  from  him 
before?  A.     No,  sir. 

Q.  When  you  entered  this  land,  Mr.  Anderson, 
you  didn't  intend  to  sell  it  to  anybody,  I  believe? 

A.     No,  sir. 

Q.     Your  idea  was  to  keep  it  for  your  own  use  ? 

A.    Yes,  sir. 

Q.     And  continue  to  cut  wood  on  it? 

A.    Yes,  sir. 

Q.    And  you  had  some  money  about  that  time  ? 

A.    Yes,  sir. 

Q.     Do  you  mind  telling  us  how  much  you  had  ? 

A.  I  think  I  must  have  had  between  two  and 
three  hundred  dollars,  close  on  to  three  hundred. 

Q.     That  was  in  September,  1901? 

A.  No,  I  didn't  have  that  much  then  because  I 
worked  a  mining  claim  after  that. 

Q.  You  mean  you  worked  a  mining  claim  for 
yourself,  or  for  somebody  else? 

A.    No,  for  myself. 

Q,    You  didn't  get  any  wages  for  that,  did  you? 

A.  No,  I  was  running  a  ditch  there,  selling  water, 
and  I  used  the  water  that  I  had  to  spare  on  that 
claim,  and  when  I  had  that  worked  out  I  come  down 
with  the  clean-up. 

Q.  That  was  when  you  came  down  to  make  }"our 
proof? 
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A.  No,  it  was  about  ten  days — no,  I  don't  know  as 
it  was  that  long — before  I  had  to  prove  up,  I  come 
down  here. 

Q.  How  much  did  you  bring  with  you  when  you 
came,  after  the  clean-up? 

A.  I  brought  close  on  to  $1600  in  dust,  but  the 
dust  was  pretty  dirty ;  I  drew  $1212  from  the  bank ; 
I  brought  it  to  the  assay  office. 

Q.  The  time  you  came  down  here  about  four  or 
five  days  before  you  proved  up,  how  much  money 
did  you  bring? 

A.  Between  two  and  three  hundred  dollars,  close 
on  to  three  hundred,  I  think;  I  ain't  positive.  I  had 
over  $300  when  I  left  home. 

Q.  Now,  Mr.  Anderson,  how  did  you  come  to 
think  of  asking  Mr.  Wells  to  help  you  out  in  mak- 
ing your  final  proof  ?  A.     What  is  that,  sir  ? 

Q.  How  did  you  come  to  think  of  Mr.  Wells  when 
you  found  you  needed  money  to  make  final  proof  I 

A.  I  understood  he  was  advancing  money  to  other 
men. 

Mr.  BUNDY. — Nugent  told  him,  he  says. 

Mr.  KEIGWIN.— Q.  At  that  time  you  thought 
that  Mr.  Wells  was  as  poor  as  you? 

A.     This  was  three  months  after. 

Q.     And  he  had  gotten  rich  in  the  meantime  ? 

A.     Well,  it  looks  like  it. 

Q.     At  any  rate,  you  heard  that  he  had  money  ? 

A.     Yes,  that's  the  way  I  understood  it. 
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Reeross-examination. 
(By  Mr.  BUNDY.) 

Q.  After  you  had  sold  out,  or  made  a  bargain  to 
sell  out  to  Wells  for  $650,  and  he  had  paid  you 
$412.50  of  the  purchase  price,  you  kind  of  pretty 
near  backed  out  then,  didn't  you,  Mr.  Anderson,  and 
went  to  consult  a  lawyer  about  it  ? 

A.     No,  that  was  before  I  proved  up. 

Q.  But  it  was  before  you  proved  up  that  you  sold 
to  Wells  and  got  the  $412  to  prove  up  with? 

A.     Yes,  sir, 

Q.  And  after  Wells  had  given  you  $412.50  you 
thought  it  was  pretty  small,  and  do  you  remember 
going  to  Hawley  and  asking  him  if  you  proved  up 
if  you  would  lose  your  rights?  A.     Yes,  sir. 

Q.     And  he  told  you  that  you  would? 

A.     Yes,  sir. 

Q.  And  that  was  after  you  had  sold  to  Wells,  and 
he  had  paid  you  $412.50  on  account  and  he  owed  you 
the  balance?  A.     Yes,  sir. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Anderson,  did  I  understand  you  to  say 
that  you  sold  to  Wells  when  he  gave  you  that  $400? 

A.     Yes,  sir. 

Q.  You  understood,  when  he  gave  you  that 
money,  that  he  was  to  get  your  claim  ? 

A.    Yes,  sir.  ;  ■^' 

(Witness  excused.) 

Mr.  FRASER. — Counsel  for  the  defendants  move 
to  strike  out  all  the  evidence  of  the  witness  Arthur 
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Anderson,  for  the  reason  that  the  same  is  incom- 
petent, irrelevant  and  immaterial,  does  not  tend  to 
prove  any  of  the  allegations  of  the  bill,  and  it  is  not 
charged,  and  the  record  shows,  that  the  witness 
never  acquired  title  to  any  Government  land  under 
the  Timber  and  Stone  Act. 

Here  an  adjournment  was  taken  until  ten  o'clock, 
A.  M.,  Tuesday,  March  20,  1909. 

The  taking  of  testimonj^  was  resumed  at  ten 
o'clock  A.  M.,  Tuesday,  March  2,  1909,  pursuant  to 
adjournment,  the  Examiner  and  counsel  for  the  re- 
spective parties  being  present. 

[Testimony  of  Albert  P.  Nugent,  on  Behalf  of  the 
Complainant.] 

ALBERT  P.  NUGENT,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.    Your  name  is  Albert  P.  Nugent? 

A.    Yes,  sir. 

Q.    Where  do  you  reside,  Mr.  Nugent? 

A.     About  two  miles  east  of  Boise. 

Q.     How  long  have  you  resided  there  ? 

A.    A  little  over  a  year  this  last  time. 

Q.     Where  did  you  reside  prior  to  thatf 

A.     Well,  at  different  places,  Silver  City. 

Q.     Where  did  you  reside  in  1901 "? 

A.    In  the  Boise  Basin. 

Q.    What  w^as  your  occupation  at  that  time"? 
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A.     I  was  working  in  a  mine  at  that  time. 

Q.     Laborer? 

A.     No,  I  was  mining,  framing  timbers, 

Q.    Did  you  know  John  I.  Wells  at  that  time? 

A.     I  did. 

Q.     Is  that  the  gentleman  present  in  court? 

A.     Yes,  sir. 

Q.  Did  you  know  Mr.  Arthur  Anderson  at  that 
time?  A.     Yes,  sir. 

Q.     Did  you  know  Mr.  John  Kinkaid  at  that  time? 

A.  Not  at  that  time;  shortly  after  that  time  I  did, 
yes ;  not  at  the  time  I  was  working  in  the  mine. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  1901,  did  you? 

A.     If  I  remember  right,  yes. 

Q.  Did  you  ever  take  up  any  other  than  the  one 
claim,  or  did  you  ever  file  on  more  than  the  one 
claim?  A.     No,  I  never  did. 

Q.  Who  first  spoke  with  you  about  taking  up  a 
timber  claim?  A.     John  I.  Wells. 

Q.     What  did  he  say  about  it  ? 

A.  Well,  he  wanted  to  know  if  I  didn't  want  to 
take  up — 

Mr.  BUNDY. — I  want  to  interpose  the  same  objec- 
tion to  the  examination  of  this  witness  as  to  that  of 
Arthur  Anderson,  for  the  reason  that  the  complaint 
in  this  action  does  not  allege  or  claim  that  the  de- 
fendants, or  any  of  them,  acquired  any  land  by  or 
through  any  entry  made  by  this  witness,  and  that 
being  true,  it  is  incompetent,  irrelevant,  and  imma- 
terial. 
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A.  (Contimied.)  He  wanted  to  know  if  I  didn't 
want  to  take  up  some  timber  land. 

Mr.  GORDON.— Q.     Tell  all  that  he  said. 

A.  That  has  been  some  time  ago;  I  don't  know 
as  I  can  tell  exactly. 

Q.     Well,  as  near  as  you  remember. 

A.  Well,  he  wanted  to  know  if  I  didn't  want  to 
take  up  some  timber  land,  and  that  I  could  sell  the 
timber  off  the  land,  and  I  told  him  that  I  didn't 
know,  and  so  later  on  I  did  take  up  some  timber  land. 

Q.  Was  that  all  that  was  said?  Did  he  tell  you 
how  much  it  would  cost  you,  or  how  much  you  could 
make  out  of  it,  or  what? 

A.  Well,  he  said  it  would  cost  me  $20  to  locate 
the  claim  for  me,  and  that  I  could  sell  the  timber 
off  of  this  claim. 

Q.  Did  he  tell  you  how  much  you  could  make  out 
of  it? 

A.  He  said  it  would  be  about  fifty  cents  a  thou- 
sand, but  later  on,  the  way  it  turned  out,  I  had  to 
dispose  of  the  land  entirely. 

Q.     Who  did  you  have  to  dispose  of  it  to? 

Mr.  BUNDY.— We  object  to  that  as  incompetent, 
irrelevant,  and  immaterial. 

A.     I  don't  know\ 

Q.  Wliy  do  you  say  you  had  to  dispose  of  it? 
Wlio  led  you  to  believe  that? 

A.  He  told  me  that  there  would  be  parties  that 
would  take  it. 

Q.     Well,  was  that  before  you  filed  on  the  land? 

Mr.  BUNDY.— We  object  to  all  these  questions 
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as  leading  and  suggestive,  and  ask  that  the  witness 
be  called  upon  to  give  the  conversation,  and  not  be 
called  upon  for  conclusions. 

Mr.  GORDON.— Q.     Or  after? 

A.  I  don't  remember  exactly  whether  it  was  be- 
fore or  after;  I  think  it  was  after,  but  I  am  not  sure. 

Q.     Now  what  was  said  on  that  occasion? 

A.  Well,  as  near  as  I  can  remember,  he  said  that 
it  was  changed,  that  the  proposition  was  changed, 
and  the  land  would  have  to  be  transferred. 

Q.     What  proposition  did  he  refer  to? 

Mr.  BUNDY. — We  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  ask  that  the  witness 
be  asked  to  give  the  conversation  between  the  par- 
ties, and  not  his  conclusion. 

A.  Well,  he  said  that  the  parties  that  would  take 
the  timber  land,  that  there  would  be  parties  that 
would  take  the  timber  land,  and  would  pay  for  the 
title  of  the  land. 

Q.  And  did  I  understand  you  to  say  that  he  said 
that  had  been  changed? 

A.  Well,  my  understanding  was,  at  first,  that  I 
was  to  sell  the  timber,  but  later  on  I  was  to  dispose 
of  the  land. 

Q.  And  you  came  down  to  the  land  office  and 
filed?  A.     Yes,  sir. 

Q.     Did  you  pay  Mr.  Wells  any  money? 

A,     I  paid  him  $20  for  locating  me. 

Q.     When  did  you  pay  him  $20? 

A.     In  Centerville. 

Q.    When  was  that?  ^   .     ,: 
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A.  I  don't  remember  the  date  exactly,  but  it  was 
before  I  filed. 

Q.     You  paid  him  $20  before  you  tiled f 

A.     Yes,  sir. 

Q.     Do  you  remember  where  3'ou  paid  him  thatl 

A.  No,  it  was  in  Centerville  some  place;  that  is, 
if  I  remember  correctly. 

Q.     Was  it  at  Mr.  Wells '  house  1 

A.     I  don't  remember. 

Q.     And  did  he  take  you  over  this  land  ? 

A.     No,  sir. 

Q,  What  were  you  paying  him  $20  for;  Avhat  did 
you  suppose  he  had  to  do  with  if? 

A.     Well,  he  knew  where  the  land  was. 

Q.     Didn't  you  know-  where  the  land  was? 

A,     He  pointed  out  from  tow^n  where  it  was. 

Q.  You  stayed  in  town  and  he  pointed  it  out 
somewhere  in  the  distance?  A.     Yes. 

Q.  And  that  is  as  near  as  you  got  to  the  land,  is 
it!  A.    Yes,  sir. 

Q.  And  you  thought  it  was  worth  $20  to  pay  him 
for  pointing  out  a  piece  of  land  in  the  distance  ? 

A.  Not  exactly  that,  but  that  was  to  locate  the 
piece  of  land,  that  I  would  know  what  to  file  on. 

Mr.  BUNDY. — Give  you  the  numbers,  you  mean? 

A.    Yes. 

Mr.  GORDON. — Q.  Well,  he  gave  you  the  num- 
bers then?  A.     Yes. 

Q.     And  did  he  tell  you  what  to  do  with  them? 

A.     Yes;  go  to  the  land  office  and  file  on  it. 

Q.     How  long  was  that  before  you  went  to  the 
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land  office  that  he  gave  you  the  numbers  1 

A.     I  don 't  remember  whether  it  was  in  town  here 
or  up  in  the  Basin. 

Q.     When  you  came  to  Boise  from  up  in  the  Basin 
did  you  come  alone,  or  who  came  with  you^ 

A.     No,  I  came  down  in  a  private  conveyance. 

Q.    Well,  who  came  with  you? 

A.     Well,  I  don't  remember  exactly  positively, 
but  Arthur  Anderson  and  a  man  by  the  name  of  Caro. 

Q.     Did  Mr.  Ball  come  with  you  1 

A.     I  don't  remember;  I  don't  know. 

Q.     Did  Edward  Abel  Hunter  come  with  you? 

A.     I  don't  remember  that  part  about  it,  exactly. 

Q.     And  how  long  before  you  filed  did  you  come 
to  Boise?  A.     How  long  before  I  filed? 

Q.     Yes.    Did  you  come  down  from  the  Basin  that 
day,  or  several  days  before  ? 

A.     No,  I  come  down  that  day. 

Q.     Did  you  go  to  Mr.  Wells'  office  that  day? 

A.     I  don't  remember  whether  I  went — well,  he 
didn't  have  an  office. 

Q.     Well,  did  you  see  him  that  day? 

A.     Yes,  I  saw  him  that  day. 

Q.     Where?  A.     On  the  street  somewheres. 

Q.     Did  you  look  him  up,  or  run  across  him  casu- 
ally? 

A.     Not  exactly;  just  simply  met  him;  he  was  in 
town. 

Q.     And  did  you  get  your  numbers  from  him  that 
day? 

A.    I  don't  remember,  but  I  believe  we  did. 
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Q.  Where  did  you  go  to  have  your  filing  papers 
made  out? 

A,  Why,  I  believe  Norman  Young,  if  I  remember 
right,  made  my  papers  out  for  me. 

Q.     Where  did  he  make  them  out? 

A.  I  believe  it  was  in  Falk's  store;  I  am  not  sure, 
but— 

Q.     Was  that  the  Falk  Mercantile  Company? 

A.    Yes. 

Q.     And  did  Mr.  Young  live  up  in  the  Basin? 

A.  He  was  working  for  the  Falk  Mercantile  Com- 
pany here. 

Q.  He  had  lived,  before  that  time,  up  in  the 
Basin?  A.     Yes,  sir. 

Q.  Did  Mr.  Wells  tell  you  to  go  the  the  Falk 
Mercantile  Company? 

A.  I  don't  remember  whether  he  did  or  not,  but 
I  know  that  Norman  Young  understood  it  better 
than  I  did,  and  that  he  would  be  a  good  man  to  make 
them  out. 

Q.  Had  you  ever  talked  to  Mr.  Norman  Young 
prior  to  this  time  about  your  filing  papers  ? 

A.     I  don't  believe  I  had. 

Q.  Did  you  go  to  Norman  Young  with  anyone, 
or  did  you  go  alone  ? 

A.  I  don't  remember;  I  believe  that  Arthur  went 
with  me,  but  I  am  not  sure. 

Q.     Arthur  who?  A.     Anderson. 

Q.  Do  you  remember  whether  he  went  with  you 
and  the  papers  w^ere  made  out  for  both  of  you  at 
that  time? 
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A.  No,  I  am  sure  I  don't  remember  exactly  about 
that ;  I  know  that  he  made  mine  out. 

Q.  Did  you  go  to  the  land  office  alone,  or  did 
someone  go  with  youf 

A.     No,  Arthur  Anderson  and  I  went  together. 

Q.  Well,  does  that  refresh  your  recollection  as  to 
whether  he  went  to  the  Falk  Mercantile  Company's 
store  with  you  I 

A.     No,  I  wouldn't  say  positively. 

Q.  Where  did  you  meet  Mr.  Anderson  to  go  to 
the  land  office  with  himi 

A.  Why,  I  don't  remember;  on  the  street  some- 
wheres. 

Q.     Did  Mr.  Wells  go  to  the  land  office  with  you? 

A.  I  don't  believe  that  he  went  with  me;  I  am 
not  sure;  I  don't  remember  exactly. 

Q.  Was  he  at  the  land  office  when  you  arrived 
there? 

A.    He  might  have  been;  I  don't  remember. 

Q.  Do  you  remember  whether  he  was  there  any 
time  while  you  were  in  the  land  office  that  day? 

A.     Well,  I  believe  he  was,  but  I  am  not  sure. 

Q.  What  suggests  to  your  mind  that  he  was 
there  ? 

A.  Well,  in  regard  to  filing  on  this  property,  on 
this  land. 

Q.  You  say  you  and  Mr.  Anderson  filed  at  the 
same  time?  A.     Yes. 

Q.  Did  anyone  else  file  that  came  from  Pioneer- 
ville  at  that  time  ? 

A.    Well,  not  that  day;  I  don't  remember  exactly; 
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I  think  Hal  Wells  did,  but  I  am  not  sure. 

Q.  Did  .you  see  Mr.  Wells  after  you  left  the  land 
office  ?  A.     Yes. 

Q.     That  same  day?  A.     Yes. 

Q.     Where  did  you  see  him  on  that  occasion? 

A.     On  the  street. 

Q.     Stop  and  talk  with  him?  A.     Yes,  sir. 

Q.     Talk  with  him  about  this  property? 

A.  Well,  we  might  have  said  a  few  words  about 
it,  but  I  don't  remember  exactly  what  they  were. 

Q.     And  then  you  returned  up  to  the  Basin? 

A.     Yes,  sir. 

Q.     And  did  Mr.  Anderson  return  with  you? 

A.     Yes,  sir. 

Q.  Well,  did  you  have  any  talk  or  communica- 
tion with  Mr.  Wells  concerning  the  land  on  which 
you  filed,  between  the  time  that  you  entered  the  land 
and  the  time  you  made  j^our  final  proof? 

A.  Yes,  I  possibly  did,  but  I  don't  remember  just 
what  the}^  were. 

Q.  Well,  did  you  receive  any  letters  from  him 
with  reference  to  making  final  proof? 

A.    Well,  yes,  I  think  I  did. 

Q.     Do  you  know  where  the  letters  are  now? 

A.  No,  I  don't,  I  am  sure;  I  don't  remember,  but 
I  know  I  got  some  letters  from  him  after  I  made 
final  proof;  before  I  don't  remember;  I  think  I  did, 
though. 

Q.  I  show  you  letter  addressed  to  Mr.  John  I. 
Wells,  dated  December  21,  1902,  and  ask  you  if  you 
signed  that  letter.     (Hands  witness  letter.)     Do  you 
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have  to  read  it  over  to  know  whether  you  signed  it 

or  not^ 

A.     No,  but  I  wanted  to  read  it  over  though. 

Q.  Did  you  write  that  letter  to  Mr.  Wells  and 
mail  it  to  himt  A.     I  did. 

Mr.  GORDON.— We  offer  in  evidence  the  letter 
identified  by  Albert  P.  Nugent,  dated  December  21, 
1902,  which  has  just  been  identified  by  Mr.  Nugent. 

(Letter  marked  Plaintiff's  Exhibit  No.  140A.) 

Q.  Mr.  Nugent,  wasn't  this  letter  in  response  to 
a  letter  that  Mr.  Wells  had  Avritten  you? 

A.     That  was  after  I  filed,  that  letter,  is  it  not? 

Q.    Yes. 

Mr.  BUNDY. — It  was  after  you  had  made  final 
proof,  eleven  days  after  you  made  final  proof. 

A.  Yes,  I  believe  I  got  a  letter  in  answer  from 
that;  in  fact  I  almost  know  I  did. 

Mr.  GORDON.— Q.     Did  you  get  one  before  if? 

A.  I  don't  remember  whether  it  was  before  or 
afterwards. 

Q.  I  Avill  read  the  letter  and  see  if  it  refreshes 
your  memory:  "Silver  City,  Idaho.  December  21, 
1902.  Mr.  John  I.  Wells.  Dear  Friend:  This  finds 
me  in  good  health,  but  that  is  about  all.  I  have  not 
had  very  much  work,  and  so  I  am  all  up  at  the  pres- 
ent time,  but  I  guess  I  will  make  it  till  spring.  I 
am  eating  three  times  a  day  all  right.  I  got  a  letter 
and  a  notice  from  the  land  office  that  my  timber 
claim  was  going  to  be  cancelled  if  I  did  not  come  and 
prove  and  show  proof  it  should  not  be  cancelled. 
Now  what  Avill  I  do  about  it?     In  this  case  please 
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write  and  let  me  know  what  I  had  better  do  about 
it.  I  have  got  until  the  9th  of  January  to  file  an 
application.  If  I  do  not  it  will  cancel.  Please 
write  and  let  me  know  about  it."  Now  was  that  in 
response  to  any  letter  you  had  received  from  himl 

A.  I  don't  remember  whether  it  was  before  or 
afterwards;  I  think  it  was  after;  I  got  a  letter  after 
I  wrote  that  to  him. 

Q.  Did  Mr.  Wells  ever  tell  you  that  he  would  fur- 
nish you  the  money  with  which  to  make  your  final 
proof?  A.     Yes.  sir. 

Q.     When  was  that? 

A.  Well,  that  was  in  the  beginning,  the  first  time 
I  talked  with  him  about  it. 

Q.     That  was  before  you  filed?  A.    Yes,  sir. 

Q.  He  told  you  he  would  furnish  you  the  money 
wdth  which  to  make  your  final  proof? 

A.  He  said  it  would  be  furnished;  he  didn't  say 
he  would  at  the  time,  but  he  did  later  on. 

Q.  And  how  long  before  you  made  final  proof  did 
you  talk  with  Mr.  Wells  about  furnishing  you  the 
money  ? 

A.  I  don't  remember  exactly  what  length  of  time 
it  would  be. 

Q.  You  didn't  have  any  talk,  I  understand,  with 
him  about  it  after  the  first  conversation,  until  about 
time  to  make  the  proof? 

A.  Well,  I  might  have,  but  it  has  been  so  long  ago 
that  I  have  forgotten,  but  I  understood  that  the 
money  would  be  furnished  to  make  final  proof  with. 

Q.     And  how  long  before  you  made  final  proof  did 
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you  come  to  Boise  I    I  mean,  as  near  as  you  can  re- 
member. 

A.  Why,  I  don't  know.  I  went  to  Thunder 
Mountain  in  between  there  somewheres;  I  don't  re- 
member exactly  the  dates;  I  made  final  proof,  and 
then  I  might  have  went  afterwards,  I  don't  remem- 
ber. 

Q.  Well,  do  you  remember  how  long  you  were  in 
Boise  before  you  made  final  proof? 

A.  Why,  I  don't  remember;  it  was  something  like 
a  week;  I  don't  remember  exactly. 

Q.     Well,  who  did  you  come  down  with  f 

A,     When  I  came  down  to  make  final  proof? 

Q.    Yes.  A.     I  came  down  on  the  stage. 

Q.     Did  Mr,  Arthur  Anderson  come  with  you? 

A.     I  don't  remember  whether  he  did  or  not. 

Q.  And  did  you  go  to  see  Mr.  Wells  the  day  you 
arrived  here? 

A.     Well,  either  that  day  or  the  next  day. 

Q.     Well,  what  did  you  go  to  see  him  for? 

A.    About,  in  regard  to  making  final  proof. 

Q.  In  regard  to  the  money  to  make  final  proof 
with  ?  A.     Certainly. 

Q.     Did  you  ask  him  for  the  money  that  day  ? 

A.  Well,  he  asked — I  asked  him  about  it,  if  the 
money  was  ready. 

Q.     And  what  did  he  say  ? 

A.     Well,  he  said  no,  that  it  hadn't  got  here  yet. 

Q.     And  what  further  was  said  ? 

A.     But  he  said  it  would  be  here  in  a  few  days. 

Q.    Well,  were  you  with  Mr,  Wells  on  that  oc- 
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casion  alone,  of  did  someone  go  to  his  office  with  you  1 

A.     Well,  I  don't  remember,  but  I  believe  Arthur 
Anderson  was  with  me. 

Q.     Well,  when  was  the  next  time  you  saw  Mr. 
Wells? 

A.     Why,  I  don't  remember,  but  it  was  the  next 
day  or  so,  or  possible  every  day;  I  don't  remember. 

Q.     And  did  you  talk  with  him  about  the  money 
to  prove  up  on  each  occasion'? 

A.     Well,  yes,  asked  him  about  it,  if  it  had  got  here 
yet. 

Q.    And  what  did  he  say? 

A.     Well,  he  said  it  hadn't  come  yet. 

Q.    When  did  you  get  the  money  with  which  to 
make  your  proof? 

A.     It  was  after  the  time  had  passed  to  make  final 
proof. 

Q.     How  long  afterwards? 

A.     I  don't  remember;  three  or  four  days,  or  a 
week, 

Q.     And  then  you  received  the  money,  did  you? 

A.    Yes. 

Q.     Now,  where  did  you  go  to  get  that  money? 

A.     Well,  I  went  up  in  the  building  on  the  corner 
of  Eighth  and  Main. 

Q.     Whose  office?  A.     Kinkaid's  office. 

Q.     What  Kinkaid  ?  A.     John  Kinkaid. 

Q.    Well,  did  Mr.  Wells  go  with  you  ? 

A,     I  don't  know  whether  he  went  with  me  or  not, 
but  he  was  there. 

Q.     Did  anyone  else  go  with  you? 
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A.    Arthur  Anderson. 

Q.    Anyone  CISC'? 

A.     I  don't  remember  now. 

Q.     Was  Mr.  Harvey  Wells  there  ? 

A.    I  believe  he  was. 

Q.     Was  Mr.  Goldtrap  there  1 

A,     I  don't  remember. 

Q.  Now  state  what  happened  in  the  office  of  Mr. 
Kinkaid  that  day. 

A.  I  can't  say  exactly  what  was  said,  but  I  know 
they  had  the  money  there. 

Q.     How  much  was  given  you? 

A.    Well,  the  money  wasn't  given  to  me  there. 

Q.    Well,  who  was  the  money  given  to  ? 

A.    Well,  Wells,  the  money  w^as  given  to  Wells. 

Q.     Who  gave  it  to  him"?  A.    Kinkaid. 

Q.  And  was  any  money  given  to  Mr.  Anderson  in 
Mr.  Kinkaid 's  office  that  you  know  of? 

A.    Not  that  I  know  of,  no. 

Q.  Did  the  party  leave  Mr.  Kinkaid 's  office  to- 
gether ? 

A.  Arthur  Anderson  and  myself  and  John  Wells 
went  to  his  office  in  the  Pacific  Hotel. 

Q.  And  what  did  you  do  when  you  got  to  the  room 
in  the  Pacific  Hotel? 

A.     He  counted  out  the  money  for  us. 

Q.     And  how  much  did  he  give  3'OU? 

A.    He  gave  me  $412.50. 

Q.  Do  you  know  whether  he  gave  Mr.  Anderson 
any  money  there?  A.     He  did. 

Q.     How  much  did  he  give  him?  ;_;. 
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A.     He  gave  him  the  same  amount. 

Q.  And  did  he  tell  you  what  to  do  with  that 
money  *? 

A.  He  told  us  to  go  to  the  land  office  and  mako 
final  proof. 

Q.  And  was  there  anything  said  between  any  of 
you  as  to  where  you  should  say  you  got  that  money, 
when  you  made  your  final  proof  at  the  land  office  ? 

A.    Yes. 

Q.     What  was  it?  A.     He  said  that — 

Q.     Who  said? 

A.     Mr.  Garrett,  the  receiver — 

Q.  I  say,  at  Mr.  Wells'  room  was  anything  said 
as  to  what  you  should  say  about  where  you  got  that 
money  1  A.     Yes. 

Q.    What  was  it? 

A.  He  said  that  if  Mr.  Garrett  asked  me  where  I 
got  this  money  I  should  tell  him  I  worked  for  it,  and 
had  part  of  it,  or  something  to  that  effect. 

Q.  Was  Mr.  Anderson  there  when  that  statement 
was  made  ?  A.    Yes,  I  believe  he  was. 

Q.    And  you  went  to  the  land  office  ? 

A.    Yes,  sir. 

Q.    Did  Mr.  Anderson  go  with  you? 

A.    Yes,  sir. 

Q.  And  did  you  make  that  statement  when  the 
question  was  asked  as  to  where  you  got  the  money? 

A.     I  did. 

Q.  When  you  paid  this  money  into  the  land  office, 
did  they  give  you  a  receipt  for  it  ? 

A.    At  the  land  office? 
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Q.    Yes. 

A.     Why,  I  believe  they  did ;  I  am  not  sure. 

Q,     What  did  you  do  with  that  receipt  ?    Did  you 

A.     Yes,  I  believe  we  did. 

Q.     Aren't  you  positive  about  if? 

A.  Yes,  I  am  pretty  positive  we  went  there,  either 
that  day  or  the  next ;  I  think  it  was  that  day  though. 

Q.     Did  Mr.  Anderson  go  with  you  ? 

A.    Yes. 

Q.  Were  you  told  to  go  there  or  did  you  just  hap- 
pen to  go  there  f 

A.     No,  we  was  going  there  to  get  the  money. 

Q.  And  did  you  take  this  receipt  along  with  you 
that  they  gave  you  1  A.     Yes. 

Q.     And  did  Mr.  Wells  go  with  you  ? 

A.    Yes. 

Q.     And  was  Mr.  John  Kinkaid  at  his  office? 

A.    Yes. 

Q.  Well,  state  what  happened  when  you  got  to 
John  Kinkaid 's  office  on  that  occasion. 

A.     Well,  they  was  to  give  us  $250  apiece  for  these 
go  to  Mr.  Kinkaid 's  office  again  that  day? 
claims,  and  they  paid  me  $150. 

Mr.  BUND Y.— Well,  now^  I  object  to  this  way  of 
putting  in  evidence  as  to  the  wdtness'  construction 
or  conclusion  of  some  alleged  contract,  and  insist  that 
if  he  is  to  testify  with  reference  to  it  at  all  he  be  re- 
quired to  give  the  conversation  which  constituted  it. 

Mr.  GORDON. — Answer  the  question. 

A.     And  so  they  gave  me  $150. 

Q.     Did  they  give  Mr.  Anderson  any  money  there 
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at  that  time  ? 

A.  They  did,  but  I  don't  remember  the  exact 
amount. 

Q.     And  who  gave  you  that  $1501  A.     Wells. 

Q,  Did  you  see  where  he  received  the  money  from 
with  which  to  give  you  that? 

A.     It  come  from  Kinkaid's  office  there. 

Q.     Was  it  paid  you  in  Kinkaid's  office? 

A.     Yes. 

Q.  And  did  you  see  Mr,  Kinkaid  give  him  the 
money  ? 

A.  Well,  I  don 't  remember  exactly  about  that,  but 
they  had  money  there  on  the  table,  I  don't  remember 
about  that. 

Q.  And  did  you  ask  them  why  they  only  gave 
you  $150?  A.     Well,  they  said- 

Mr.  BUNDY. — The  question  is,  did  you  ask  them 
why  they  only  gave  you  $150. 

A.     Why,  they  said — 

Mr.  BUNDY.— The  question  is— 

Mr.  GORDON.— If  the  Court  please,  I  object  to 
this;  he  will  have  an  opportunity  to  cross-examine 
this  witness,  and  it  seems  to  me  improper ;  every  time 
a  witness  starts  to  answer  a  question  he  ought  not  to 
be  interrupted  by  counsel. 

The  EXAMINER. — I  want  the  witness  to  give 
time,  after  the  question  is  propounded  to  him,  for  the 
defendants  to  make  their  objection,  if  they  see  fit. 
At  the  same  time,  of  course,  Mr.  Bundy  understands 
that  the  attorney  should  be  permitted  to  put  the 
questions. 
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Mr.  BUNDY. — I  am  not  objecting  to  the  question; 
I  am  objecting  to  the  answer  he  is  starting  to  give. 

Mr.  GORDON. — It  seems  to  me  that  it  is  not  for 
counsel  for  the  defendants  to  interfere  with  the 
answer,  if  I  am  satisfied  with  the  answer,  whether  it 
is  responsive  or  not. 

The  EXAMINER.— He  has  a  right  to  object  to  the 
answer  because  it  is  not  responsive,  and  for  other  rea- 
sons, of  course. 

Q.     (Last  question  read  by  the  stenographer.) 

A.  They  said  they  would  give  me  the  other  $100 
when  the  final  patent  came. 

Q.     Did  you  ever  get  the  other  $100? 

A.    No. 

Q.  And  did  you  return  to  the  Basin  after  you  had 
made  your  proof  and  had  been  to  Mr,  Kinkaid's  of- 
fice? A.    Yes,  sir. 

Q.  Did  you  go  back  alone,  or  did  Mr.  Anderson 
go  with  you  ?  A,     I  don't  remember  about  that. 

Q.  When  did  you  next  hear  about  this  timber 
claim  ? 

A,  I  don't  remember  the  date;  it  was  some  time 
in  the  Basin,  afterwards. 

Q.     Well,  who  did  you  hear  from? 

A.     Well,  I  believe  I  wrote  to  Wells  about  it. 

Q.  Did  you  write  any  other  letter  to  Wells  about 
it  prior  to  the  one  which  you  identified,  which  I  read 
here  awhile  ago? 

A.  I  don't  remember;  I  might  have;  I  don't  re- 
member about  it. 

Q.     Well,  were  you  notified  that  there  was  any- 
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thing  wrong  with  your  claim  ? 

A.     Yes,  I  got  a  notice  from  the  land  office. 

Q.  And  did  you  write  to  Mr.  Wells  after  you 
heard  that?  A.     I  did. 

Q.  And  is  that  the  letter  that  you  have  identified, 
and  that  I  read  to  you?  A.     Yes,  sir. 

Q.  And  do  you  remember  whether  you  received 
any  letter  from  Mr.  Wells  in  response  to  that? 

A.     Yes,  I  did ;  I  received  a  letter. 

Q.  I  show^  you  letter  addressed  to  Albert  P.  Nu- 
gent, dated  December  3,  1903  (it  looks  like),  signed 
John  I.  Wells,  and  ask  you  if  you  received  that  letter 
from  Mr.  John  I.  Wells  ?  A.     Yes,  sir. 

Q.    Did  you  receive  it  in  that  envelope? 

A.  I  don't  remember  whether  it  was  that  en- 
velope or  not;  I  know^  I  got  it  in  Silver  City,  I  think 
it  was,  yes;  I  don't  know  whether  it  was  in  that  en- 
velope or  not. 

Q.  Do  you  know^  the  handwa'iting  of  John  I. 
Wells? 

A.  Well,  that  is  the  letter  I  received  all  right,  I 
know  that. 

Q.  I  will  ask  you  if  the  envelope  is  in  the  same 
handwriting  ? 

A.     Yes,  that  is  the  handwriting. 

Q.     And  do  you  know  Wells'  handwriting? 

A.  Well,  no;  I  don't  say  I  do,  but  I  know  that  is 
the  letter  I  received  from  him, 

Q.  And  this  envelope  attached  was  enclosed  for 
you  to  return  an  enclosure  to  him  in,  was  it? 

A.     I  believe,  yes,  it  was. 
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Mr.  GOB  DON.— We  offer  in  evidence  the  letter, 
dated  December  3,  1903,  addressed  to  Albert  P.  Nu- 
gent, Silver  City,  signed  John  I.  Wells,  and  also  the 
envelope,  stamped,  addressed  to  John  I.  Wells,  Boise, 
Idaho,  which  was  enclosed  with  the  letter. 
(Marked  Plaintiff's  Exhibit  No.  MOB.) 
Q.  Mr.  Nugent,  attached  to  the  letter  which  you 
have  just  identified,  of  John  I.  Wells,  I  will  ask  you 
if  that  paper,  entitled, ' '  In  the  matter  of  the  hearing 
of  the  suspension  of  timber  and  stone  S.  S.  No.  225, 
made  by  Albert  P.  Nugent,  being  authorization  for 
employment  of  an  attorney,"  was  enclosed  in  the  let- 
ter which  you  have  just  identified?  A.  It  was. 
Mr.  GORDON.— We  offer  that  paper  just  identi- 
fied, which  is  attached  to  the  letter,  also  in  evidence. 
(Marked  Plaintiff's  Exhibit  No.  140C.) 
I  read  this  in  evidence:  "Boise,  Idaho,  December  3, 
1903.  Albert  P.  Nugent,  Silver  City.  Friend  Bert: 
Enclosed  find  paper  authorizing  Harry  Worthman 
to  act  as  your  attorney;  he  is  also  mine.  It  won't 
cost  you  anything,  and  I  will  see  you  through, 
and  that  you  get  your  land,  so  don't  say  anything  to 
anyone,  and  sign  this  paper  and  return  to  me. 
Happy  New  Years.  Yours  as  ever,  John  I.  Wells. 
Don't  let  anyone  see  this  letter."  The  paper  at- 
tached, which  has  been  identified,  "United  States 
Land  Office,  Boise,  Idaho.  In  the  matter  of  the 
hearing  of  the  suspension  of  T.  &  S.  s  s  No.  225, 
made  by  Albert  P.  Nugent,  for  the  east  half  of  the 
northeast  quarter  of  section  fifteen,  and  the  south- 
east quarter  of  the  southeast  quarter  of  section  ten, 
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and  the  southwest  quarter  of  the  southwest  quarter 
of  section  11,  township  7  north  of  range  5  east,  Boise 
Meridian.  To  the  Register  and  Receiver  of  the 
United  States  Land  Office  at  Boise  City,  Idaho. 
Gentlemen :  You  are  hereby  notified  that  I  have  em- 
ployed Mr.  Harry  S.  Worthman,  attorney  at  law,  of 
Boise  City,  Idaho,  in  the  above-entitled  hearing,  and 
hereby  authorize  said  Harry  S.  Worthman  to  repre- 
sent me  in  all  matters  pertaining  to  said  hearing  in 
the  United  States  local  and  general  land  office."  Mr. 
Nugent,  did  ,you  not  return  this  paper  enclosed  to 
you  by  Mr.  Wells,  authorizing  Mr.  Worthman  to  act 
as  your  attorney,  did  you  ?  A.I  did  not. 

Q.  Did  you  ever  authorize  or  employ  Mr.  Worth- 
man  to  act  as  your  attorney'?  A.     No,  sir. 

Q.  Did  you  ever  pay  Mr.  Worthman  anything  for 
his  services  ?  A.     No,  sir. 

Q.  You  did  later  appear  at  the  land  office,  didn't 
you,  with  reference  to  this  claim  ?  A.     Yes. 

Q.  Did  you  ever  receive  any  further  communica- 
tion from  Mr.  Wells  with  reference  to  this  matter  ? 

A.     I  don't  remember  if  I  did. 

Q.  Did  you  ever  employ  anybody  to  appear  for 
you  at  the  land  office  or  to  represent  you  in  any  man- 
ner before  the  land  office  with  reference  to  this 
claim*?  A.     No,  sir. 

Q.    Your  claim  was  cancelled,  wasn't  if? 

A.     Yes,  sir. 

Q.  And  did  you  ever  give  a  relinquishment  of 
your  claim  to  anyone ;  after  it  was  canceled  did  any- 
one ask  you  to  relinquish  your  claim*? 
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A.     No,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Frank  Martin  about 
it?  A.     No,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Norman  Young  about 
it?  A.     No,  sir. 

Q.  Did  I  ask  you  who  it  was  that  told  you  to  say 
that  the  money  was  your  own  that  you  paid  into  the 
land  office  ?  A.    Yes,  sir. 

Q.     Who  did  you  say? 

A.     Why,  Wells  told  me,  I  think. 

Q.  Where  did  he  tell  you — when  he  gave  you  the 
money? 

A.    Why,  just  before  that,  or  shortly  after  that. 

Q.     Who  was  present? 

A.     I  don't  remember. 

Q.  Was  it  in  Wells'  rooms,  or  on  the  street,  or  in 
Kinkaid's  office,  or  where? 

A.  I  don't  remember;  it  was  sometime  during 
that  time  though. 

Q.  I  show  you  a  due-bill,  dated  December  10, 
1901,  signed  Albert  P.  Nugent,  and  ask  you  if  you 
signed  that  ?  A.     Yes,  sir ;  that  is  my  signature. 

Q.  Now,  do  you  remember  when  you  signed  this, 
and  where? 

A.  I  don't  remember  just  exactly  where  I  signed 
it. 

Q.     Do  you  know  to  whom  you  gave  this? 

A.     To  Wells. 

Q.  Now,  I  notice  that  this  is  for  $137.50.  Now, 
I  understood  you  to  say  that  you  received  $150. 

A.     Yes,  I  did,  but  that  is  a  different  paper. 
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Q.     Well,  did  3'oii  give  a  receipt  fur  the  $150? 

A.     No,  I  don't  think  I  did. 

Q.  Now,  when  yoii  went  to  the  land  office  the  first 
time  and  filed  your  papers,  did  you  pay  any  money 
into  the  land  office  on  that  occasion?  A.     Yes. 

Q.     How  much  did  you  pay"? 

A.     $37;  I  don't  remember, 

Q.    Was  it  $37  or  $12.50? 

A.  I  don't  remember,  but  it  was  for  the  filing  and 
the  advertising. 

Q.  Well,  was  that  money  furnished  you,  or  was  it 
your  own  money?  A.     No,  that  was  my  own. 

Q.  Do  you  know  how  much  that  was?  Do  you 
remember  whether  it  was  $7.50  or  $12.50  or  $37.50  ? 

A.     For  filing? 

Q.    Yes. 

A.  I  don't  remember,  but  it  was  whatever  was 
required  by  law. 

Q.    Now  do  you  know  who  wrote  this  due-bill  ? 

A.    No,  I  don't. 

Q.  Do  you  know  whether  you  signed  it  the  day 
that  you  received  the  money? 

Mr.  BUND Y.— The  final  proof  money? 

Mr.  GORDON. — No,  I  mean  the  money  he  received 
for — 

Mr.  BUND Y.— $137.50? 

Mr.  GORDON. — Yes,  I  will  ask  him.  Did  you  re- 
ceive $137.50?  A.    No,  sir. 

Q.    How  much  did  you  receive? 

A.    Yes,  I  did,  to. 

Q.     Well,  now,  did  you  receive  that — 
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A.  Please  let  me  look  at  that  once  more  (witness 
takes  paper)  ? 

Q.  Does  that  refresh  your  memory  as  to  whether 
you  received  $137.50  or  $150? 

A.  It  was  $137, 1  remember  now ;  there  was  $12.50 
taken  out  for  something  or  other  in  regard  to  the  ad- 
vertising, or  some  matter,  I  don't  remember  just 
what  it  was. 

Q.  And  you  signed  this  on  the  occasion  that  you 
went  to  Kinkaid's  office  and  carried  your  receipt 
there,  after  you  had  made  your  final  proof? 

A.     Yes. 

Q.  And  do  you  remember  whether  this  was  given 
in  Kinkaid's  office  or  not? 

A.     I  don't  remember  exactly,  but  I  believe  it  was. 

Mr.  GORDON.— We  offer  in  evidence  due-bill, 
dated  Boise,  Idaho,  December  10,  1901,  (figures) 
$137.50.  (Below  that)  Due  John  I.  Wells  or  order 
$137.50.     (Signed)  Albert  P.  Nugent. 

(Marked  Plaintiff's  Exhibit  No.  140D.) 

Q.  Do  you  remember  Mr.  Louis  L.  Sharp,  the 
special  agent  of  the  land  office  ? 

A.     Y«s,  sir. 

Q.  Did  he  come  to  see  you  and  talk  with  you 
about  the  manner  in  which  you  took  up  this  claim? 

A.     Yes,  sir. 

Q.     And  did  you  make  an  affidavit  for  him  ? 

A.     I  did. 

Q.     Do  you  know  where  that  affidavit  is? 

A.     I  believe  it  is  with  the  Government  now. 

Q.     I  will  ask  you  if  you  remember  whether  or 


vs.  The  Barber  Lumber  Company.         2657 

(Testimony  of  Albert  P.  Nugent.) 
not,  in  your  conversation  with  Mr.  Sharp,  you  made 
this  statement:  "On  the  24th  of  September,  1901, 
I  filed  timber  and  stone  entry  No.  225,  for  the  north 
half  of  the  northeast  quarter  of  section  15,  the 
southeast  quarter  of  the  southeast  quarter  of  section 
10,  southwest  quarter  of  the  southwest  quarter  of 
section  11,  township  7,  north  of  range  5  east,  Boise 
Meridian.  I  made  this  entry  at  the  request  of  John 
I.  Wells,  Boise,  Idaho.  We  expressly  agreed  that 
I  w^as  to  get  from  him,  the  said  John  I.  Wells,  $250 
at  the  time  I  made  proof,  for  making  the  above  en- 
try, and  it  was  expressly  agreed  that  the  said  John 
I.  Wells  was  to  pay  all  expenses  of  making  entry 
and  purchasing  the  land."  Did  you  tell  Mr.  Sharp 
that?  A.    I  did. 

Q,     Do  you  remember  making  this  statement  to 
Mr.  Sharp:  "I  went  to  John  I.  Wells'  office- 
Mr.  BUNDY. — Are  you  reading  from  the  affida- 
vit in  question  ? 

Mr.  GORDON. — I  am  reading  from  what  pur- 
ports to  be  a  copy  of  the  affidavit.  "I  went  to  John 
I.  Wells'  office  and  he  gave  me  $412.50  to  purchase 
the  land  with  at  the  time  of  making  proof,  and  the 
land  office  fee  on  the  day  I  submitted  proof.  I  made 
proof  and  used  this  money  that  was  given  me  by 
John  I.  Wells.  I  took  the  receipt  I  got  from  the 
receiver  of  the  United  States  land  office  and  gave  it 
to  John  Kinkaid,  Boise,  Idaho,  who  gave  me  $137. 
The  said  John  T.  Kinkaid  then  informed  me  that 
I  would  receive  the  balance,  $100,  as  soon  as  I  got 
a  patent  for  the  land  and  made  a  transfer  of  the 
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same."    Do  you  remember  making  that  statement 

to  Mr.  Sharp? 

A.     Well,  words  to  that  effect,  yes. 

Q.  "Out  of  the  $412.50  paid  me  by  John  I. 
Wells  $12.50  was  given  me  as  part  of  the  $250." 
Do  you  remember  thati 

A.    Yes,  that's  the  way  it  come  in. 

Q.  "Until  the  time  I  made  proof  I  did  not  know 
that  John  Kinkaid  was  interested  in  the  scheme,  but 
during  the  above  transactions  neither  John  I.  Wells 
or  John  Kinkaid  made  any  attempt  to  disguise  the 
fact  that  they  were  interested  together  in  manag- 
ing a  large  timber  land  deal  and  securing  people  to 
make  entries  and  paying  them  for  doing  so."  Do 
you  remember  making  that  statement  to  him*?  (Af- 
ter a  pause.)  Did  ^''ou  make  this  statement  to  Mr. 
Sharp:  "At  the  time  I  made  entry  of  the  above-de- 
scribed tract  of  land,  the  following  parties  made 
timber  and  stone  entries  too  Hal  H.  Wells,  James  T. 
Ball,  Arthur  Anderson,  Abel  Edward  Hunter.  The 
circumstances  attending  these  entries  and  the  man- 
ner in  which  they  were  made  is  exactly  the  same  as 
mine.  The  aforesaid  James  T.  Ball,  Abel  Edward 
Hunter,  Hal  H.  Wells,  and  myself  were  together 
and  received  $412.50  in  each  others  presence  from 
the  said  John  I.  Wells."  Do  you  remember  mak- 
ing that  statement  1  A.    Yes,  sir. 

Q.  Now  all  of  these  statements  that  I  have  read 
to  you,  purporting  to  be  made  by  you  to  Louis  L. 
Sharp,  special  agent  of  the  land  office,  and  which 
you  have  said  you  made,  are  true,  are  theyf 
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A.    Yes,  sir. 

Mr.  KEIGWIN.— Q.  Mr.  Nugent,  do  you  re- 
member who  were  advertised  as  your  final  proof 
witnesses  ^ 

A.     No,  I  don't  remember  positively. 

Q.  Do  you  remember  who  acted  as  witnesses  for 
you  on  your  final  proof? 

A.    Not  positively. 

Q.  Do  you  remember  how  you  came  to  Boise  on 
the  occasion  when  you  came  here  for  the  purpose  of 
making  final  proof"? 

A.     I  believe  I  came  down  on  the  stage. 

Q.     Do  you  remember  who  came  with  you? 

A.  I  don't  remember  exactly  now;  only  Arthur 
Anderson,  he  was  here  or  came  down  with  me,  I 
don't  remember ;  he  was  here  anyway,  I  don't  remem- 
ber. 

Q.  Do  you  remember  anybody  else  who  came  with 
you  or  in  your  party  or  at  about  the  same  time? 

A.     No,  I  don't  remember  just  exactly. 

Q.  Well,  do  you  remember  whether  or  not,  when 
you  reached  Boise,  all  the  witnesses  that  you  needed 
were  here?  A.    Yes,  I  guess  they  was. 

Q.  Then  there  was  no  delay  in  making  your 
proof  on  account  of  absence  of  witnesses,  or  on  ac- 
count of  your  inability  to  procure  the  attendance  of 
witnesses  ? 

A.     I  don't  remember;  I  don't  think  there  was. 

Q.  The  reason  for  the  delay  in  making  your 
proof  was  that  you  couldn't  get  the  money  at  that 
time?  A.     Yes,  sir. 
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Q.  Mr.  Wells  or  Mr.  Kinkaid  told  you  they 
couldn't  get  the  money*?  A.     Yes,  sir. 

Q.    Which  was  iti  A.     It  was  Wells. 

Q.  He  told  you  to  say  in  your  proof  that  the  rea- 
son for  the  delay  was  that  you  couldn't  get  the  wit- 
nesses? A.     No,  sir, 

Q.  Didn't  you  give  that  as  a  reason  for  the  de- 
lay in  making  proof?  A.     No,  sir. 

Q.  Don't  you  remember  that  it  was  necessary  for 
you  to  file  an  affidavit  on  account  of  the  delay  in 
making  your  proof,  and  that  you  gave  as  a  reason 
for  the  dela}''  that  you  had  been  unable  to  procure 
the  attendance  of  witnesses'? 

A.     I  don't  remember. 

Q.  You  don't  remember  that  Mr.  Wells  told  you 
that  you  had  better  say  that  the  reason  of  the  de- 
lay was  that  you  couldn't  get  the  witnesses'? 

A.     I  don't  remember  about  that  part  of  it. 

Q.  How  near  together  are  the  tracts  that  were 
entered  by  you,  and  by  Hal  Wells,  Anderson,  and 
Ball?  A.     How  close  are  they  together'? 

Q.     Yes,  A.     I  don't  know. 

Q.     Well,  they  are  not  far  apart,  are  they? 

A.     I  don't  know. 

Q.  Do  you  know  anything  about  the  financial  con- 
dition, at  that  time,  of  Mr.  Anderson? 

A.     Well,  I  don't  know  exactly. 

Q.  You  know  what  he  was  doing,  don't  you,  for 
a  living? 

A.     Yes,  he  was  working  for  a  living. 

Q.     What  was  he  working  at?  j 
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A.  I  believe  he  had  a  ditch  leased,  placer  min- 
ing ditch  leased. 

Q.  He  wasn't  working  for  wages,  you  think,  at 
that  time? 

A.     No,  I  guess  not,  just  at  that  time. 

Q.  When  he  did  work  for  wages,  do  you  know 
what  he  got?  A.     No,  I  don't  know. 

Q.     What  are  the  usual  wages? 

A.  Well,  I  don't  know  what  he  would  get;  the 
wages  are  about  $3  a  day,  or  $4  in  a  placer  mine. 

Q.  Do  you  know  an3^thing  about  the  financial 
condition  of  James  T.  Ball?  A.     Well,  no. 

Q.    What  was  his  occupation  ? . 

A.  Well,  I  don't  know;  he  did  drive  stage  up 
there. 

Q.     When  he  didn't  drive  a  stage,  what  was  he? 

A.  Well,  I  don't  know  now  what  he  did  do,  I  am 
sure. 

Q.  Was  he  a  common  laborer,  or  a  skilled  la- 
borer ? 

A.    Well,  I  couldn't  say  as  to  that. 

Q.  Do  you  know  anything  about  the  financial 
condition  of  Hal  Wells?  A.     No,  sir. 

Q.  You  had  known  this  laud  for  some  time,  I 
suppose.  You  had  known  for  some  time  the  land 
which  you  afterwards  entered? 

A.     I  had,  yes,  prior. 

Q.     Lived  in  the  neighborhood  of  it? 

A.     Yes,  sir.  ' 

Q.     Been  over  it  often? 

A.    No,  not  very  often. 
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Q.     But  you  knew  the  tract? 

A.  Noj  I  know  about  where  the  tract  was,  I  had 
been  over  the  tract,  but  not  to  locate  it  as  a  timber 
claim. 

Q.  There  was  a  large  body  of  timber  land  up 
there  at  that  time,  was  there  not? 

A.     Yes,  sir. 

Q.  It  had  only  recently  been  surveyed  or  brought 
into  market?  A.     Yes,  sir. 

Q.  And  were  there  a  great  many  entries  before 
yours,  do  you  know  ? 

A.  Well,  according  to  the  papers,  there  were 
quite  a  few. 

Q.     In  that  neighborhood?  A.     Yes. 

Q.  Isn't  it  a  fact  that  your  entry,  together  with 
those  of  Wells,  Anderson,  and  Ball  were  among  the 
first  that  were  made  in  that  neighborhood? 

A.     Well,  they  possiby  were. 

Q.  I  show  you  a  letter  dated  Boise,  Idaho,  De- 
cember 26,  1902,  addressed  to  yourself,  purporting 
to  be  signed  by  John  I.  Wells,  and  ask  you  whether 
or  not  you  received  that  letter  ?  A.     Yes,  sir. 

Q.    And  is  that  the  envelope  in  which  it  came? 

A.     Yes,  sir. 

Mr.  KEIGWIN.— We  offer  this  letter  in  evi- 
dence. 

(Letter  marked  Plaintiff's  Exhibit  No.  140E.) 

The  letter  reads: 

"Boise,  Idaho,  December  26,  1902. 
Mr.  Bert  Newgent, 
Silver  City. 

Friend  Bert :  Yours  of  21st  at  hand,  and  in  reply 
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will  say,  I  will  know  in  a  few  days  what  to  do  in 
your  timber  claim.  You  will  not  have  to  come 
over  if  you  get  a  lawyer  here  to  look  after  it,  un- 
til the  date  of  trial.  I  will  have  my  attorney  look 
up  the  mattter,  and  I  think  you  had  better  have 
him  to  fight  the  thing  for  you.  Birt  I  will  stay  by 
you  in  this  matter  and  you  will  get  your  claim.  I 
will  let  you  know  the  steps  to  take  in  a  day  or  two, 
so  say  nothing  to  no  one  and  burn  this  letter.  Wish- 
ing you  a  good  Christmas  and  a  happy  New  Year, 
Your  friend, 

JOHN  I.  WELLS." 

Did  you  know  Frank  Martin,  the  ex- Attorney  Gen- 
eral of  Idaho  ^  A.    Yes,  sir. 

Q.  Did  he  ever  come  to  see  you  about  this  timber 
claim?  A.    No,  sir. 

Mr.  KEIGWIN.— We  wish  to  state,  on  behalf  of 
the  complainant,  that  we  have  made  diligent  search 
for  the  entry  papers  of  this  witness,  but  have  thus 
far  been  unable  to  find  them.  It  is  our  purpose  to 
cause  further  search  to  be  made  at  other  places  of 
possible  deposit,  and  to  produce  these  papers  and 
offer  them  in  evidence  when  they  are  found. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Nugent,  where  were  you  living  in  the  fall 
of  1901,  when  you  made  this  timber  and  stone  en- 
try? A.    In  the  Boise  Basin. 

Q.    What  place?  A.     Centerville. 

Q.     How  long  had  you  lived  there  at  that  time  ? 

A.     About  two  years. 
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Q.  What  was  your  business? 

A.  I  was  mining,  miner. 

Q.  And  how  long  had  you  been  engaged  in  that 
business  in  that  vicinity? 

A.  About  two  years. 

Q.  Did  you  know  John  I.  Wells? 

A.  Yes. 

Q.  How  long  had  you  known  him? 

A.  About  two  years. 

Q.  AVhat  was  his  business  during  that  time? 

A.  A  miner. 

Q.  What  capacity,  what  kind  of  mining  work 
was  he  doing?  A.     Quartz  mining. 

Q.  As  owner  or  laborer?  A.     Laborer. 

Q.  Did  you  know  Pat  Downs  at  that  time? 

A.  Shortly  after  that  time. 

Q.  Did  you  know  him  at  the  time  you  filed? 

A.  Yes,  sir. 

Q.  How  long  had  you  knoWn  him? 

A.  Possibly  a  month. 

Q,  What  was  his  business? 

A.  I  didn't  know  at  that  time. 

Q.  Did  you  know  John  Kinkaid  at  that  time? 

A.  No,  sir.. 

Q.  Had  you  ever  seen  him  up  to  that  time? 

A.  No,  sir. 

Q.  Did  you  know  L.  M.  Pritchard  at  that  time? 

A.  I  don't  know  him  now. 

Q.  Never  knew  him? 

A.  Never  knew  him. 

Q.  About  when,  with  reference  to  the  time  you 
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made  your  filing,  did  the  Government  open  the  tim- 
ber lands  in  the  Boise  Basin  to  entry? 

A.     I  don't  know. 

Q.  About  how  long  before  you  made  your  filing 
had  you  heard  of  the  fact  that  entries  could  be 
made? 

A.     I  never  heard  of  it  until  Mr.  Wells — 

Q.     How  long  before  you  filed  was  that? 

A.     I  don't  remember. 

Q.  How  many  talks  did  you  have  with  him  prior 
to  that?  A.     Several,  I  don't  remember. 

Q.     Where  was  the  first  one? 

A.  The  first  one  I  remember  of  was  coming 
down  from  the  mine. 

Q.     Walking  on  the  road?  A.     Yes,  sir. 

Q.     He  was  working  in  the  mine  at  that  time? 

A.     I  don't  remember  whether  he  was  or  not. 

Q.     You  was  working  there?  A.     Yes,  sir. 

Q.     Y>ou  had  worked  with  him  in  the  same  mine  ? 

A.    Yes,  sir. 

Q.  Were  you  working  in  the  same  mine  with  him 
at  that  time?  A.     I  don't  remember. 

Q.  State  that  conversation  fully,  the  first  one  you 
had? 

A.  Well,  he  wanted  to  know  if  I  didn't  want  to 
take  some  timber  land  and  sell  the  timber  off  of  the 
land  at  fifty  cents  a  thousand. 

Q.     At  fifty  cents  a  thousand? 

A.     Yes,  sir. 

Q.  What  did  he  say?  Put  that  in  his  language, 
as  near  as  you  can. 
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A.     Well,  that's  what  he  said. 

Q.     Put  it  in  his  language,  as  near  as  you  can. 

A.    I  have. 

Q.  He  simply  said  to  you,  "Do  you  want  to  en- 
ter some  timber  land  and  sell  the  timber  at  fifty 
cents  a  thousand?"  A.     Yes. 

Q.     And  what  did  you  say? 

A.  I  told  him  that  would  be  all  right,  that  I 
would  like  to  do  that. 

Q.  Did  you  discuss  with  him  at  that  time  about 
how  much  it  would  amount  to  on  a  quarter  section? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.    Did  you  at  any  time? 

A.     Possibly  I  may,  but  I  don't  remember. 

O.  Let  me  refresh  your  recollection.  Do  you  re- 
member that  you  testified  in  the  Borah  trial  in  this 
case?  A.     Yes,  sir,  I  remember  that. 

Mr.  KEIGWIN.— What  page,  Mr.  Bundy? 

Mr.  BUNDY.— Beginning  at  page  60. 

Mr.  FRASER.— I  don't  know  whether  the  same 
stenographer  made  these  records, 

Mr.  BUNDY.— Q.  Do  you  remember  that  at  that 
time  you  testified  as  follows:  "Q.  Was  there  any- 
thing further  said  that  you  can  recall  at  that  time? 
A.  Something  about  fifty  cents  a  thousand  I  would 
get  for  this  timber  land,  and  that  was  figured  up 
at  something  like  six  or  seven  thousand  dollars  for 
the  timber  on  a  hundred  and  sixty  acres." 

A.     I  remember  now. 

Q.     That  refreshes  your  recollection? 

A.    Yes,  sir.  J.  ,j 
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Q.  So  that  ill  the  first  talk  you  had  with  Mr, 
"Wells  on  this  subject,  coming  down  from  the  mine,  it 
was  figured  out  that  if  people  who  would  take  timber 
claims  would  be  able  to  make  fifty  cents  a  thousand 
feet  from  the  sale  of  the  timber  they  would  probably 
net  from  six  to  seven  thousand  dollars  each? 

A.     Yes,  sir. 

Q.  And  that  was  the  proposition  as  it  was  first 
proposed  to  you*?  A.     Yes,  sir, 

Q.  And  that  was  the  proposition  you  had  in  your 
mind  when  you  first  took  this  matter  under  consid- 
eration? A.    Yes,  sir. 

Q.  Did  you  have  any  further  talk  with  Mr,  "Wells 
with  reference  to  how  much  a  thousand  j^ou  could 
get  for  the  timber,  up  to  the  time  you  actually  filed? 

A.  I  don't  remember  of  any,  possibly  we  did,  I 
don't  remember. 

Q.  Did  you  have  any  further  talks  with  Mr, 
"Wells  at  all  before  you  filed?  A,    Yes. 

Q.  State  that  other  conversation,  the  next  one 
you  had  after  this  first  one,  stating  time  and  place 
and  the  substance  of  it, 

A.  I  don't  remember  the  time  nor  the  place  ex- 
actly, but  I  know  I  had  some  talks  in  regard  to 
my — tq  the  timber. 

Q.  Still  discussing  the  proposition  of  selling  the 
timber,  as  I  understand  it? 

A,     I  don't  remember  in  regard  to  that, 

Q,  Did  you  ever  have  any  other  change  in  the 
plans  before  you  filed? 

A.     Yes,  there  was.  .     ..  , 
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Q.  Now  the  time  he  talked  about  the  fifty  cents 
a  thousand  proposition  was  how  long  before  you 
filed!  A.     I  couldn't  tell  you. 

Q.  Was  that  the  time  he  told  you  he  would  lo- 
cate you  for  $201 

A.     I  don't  remember  whether  it  was  or  not. 

Q.  Did  he  afterwards  tell  you  that  it  would  cost 
you  $20  to  be  located? 

A.  I  don't  remember,  but  I  know  I  give  him  $20 
to  locate  me. 

Q.  Do  3^ou  recall  having  any  conversation  with 
him  in  which  he  told  you  that  you  would  have  to  pay 
him  $20  to  get  the  numbers  and  be  located  ? 

A.  Yes,  but  I  don't  remember  now  what  they 
were  exactly. 

Q.  Don't  you  remember  that  you  testified  in  the 
Borah  trial  that  before  you  made  your  filing  you  had 
an  agreement  to  pay  him  $20,  before  you  made  your 
filing?  A.    Yes,  sir. 

Q.  And  you  did  pay  that  before  you  made  your 
filing  at  all?  A.     Yes,  sir. 

Q.  Now  had  you  an}'  talk  with  Mr.  Wells  as  to 
the  change  in  the  plan,  before  you  paid  him  the 
$20?  A.     I  don't  remember  exactly. 

Q.     Who  did  you  give  that  $20  to? 

A.     To  Wells. 

Q.  And  at  the  time  you  paid  him  the  $20  he  gave 
you  some  numbers,  did  he  not,  a  description  of  the 
land?  A.     Yes,  sir. 

Q.     And  you  took  those  to  Falk's  store? 

A.     Yes,  sir. 
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Q.  Where  Nonnan  Young,  as  I  understand  it, 
was  clerking?  A.     Yes,  sir. 

Q.     Falk's  store  being  in  the  city  of  Boise? 

A.    Yes,  sir. 

Q.  So  that  you  had  come  down  here  at  that  time 
for  the  express  purpose  of  filing  on  this  land? 

A.    Yes,  sir. 

Q.  Now  you  came  down  with  a  hired  team,  as  I 
understand?  A.     Yes,  sir. 

Q.     Who  paid  for  the  team? 

A.     I  paid  my  share. 

Q.    And  you  had  then  paid  $20? 

A.    Yes,  sir. 

Q.  So  then  you  went  to  the  land  office  and  paid 
whatever  the  law  requires  for  filing  fees  and  the  pub- 
lishing fee?  A.     Yes,  sir. 

Q.  Now  up  to  that  time  all  the  money  you  had 
invested  was  your  own  money?  A.     Yes,  sir. 

Q.  And  you  had  borrowed  no  money  from  any- 
one, nor  made  any  arrangements  with  anybody  for 
that  particular  money?  A.     No,  sir. 

Q.  No  suggestion  was  made  with  reference  to 
money  except  that  you  would  have  to  pay  the  requi- 
site locating  fee  and  the  land  office  fees? 

A.     No,  sir. 

Q.  All  of  which  you  understood  at  the  time  you 
filed?  A.    Yes,  sir. 

Q.  Now  at  the  time  you  filed,  did  you  still  con- 
template selling  the  timber  and  holding  the  land? 

A.     I  don't  remember  exactly,  but  I  think  not. 

Q.  Where  did  he  give  you  the  numbers  or  de- 
scription ? 


2670  TJie  United  States  of  America 

(Testimony  of  Albert  P.  Nugent.) 

A.  I  believe  lie  gave  them  to  me  here  in  town; 
I  don't  remember  whether  he  did  or  not;  it  might 
have  been  in  Centerville. 

Q.  Didn't  he  give  them  to  you  in  the  saloon  in 
Centerville?  A.     He  might  have,  yes. 

Q.  Did  you  testify  on  the  Borah  trial  that  he 
gave  them  to  you  in  the  saloon  at  Centerville  ? 

A.     I  don't  know;  I  might  have. 

Q.  Was  this  question  asked  you:  "Where  was  he 
when  he  furnished  you  that  (referring  to  the  de- 
scription of  the  lan_d)  ?"  A.  In  the  saloon  at  Cen- 
terville." 

A.     Yes,  that's  right. 

Q.     That  is  right,  is  it?  A.     Yes,  sir. 

Q.  You  now  recall  that  Mr.  Wells  gave  you  the 
numbers  at  Centerville?  A.     Yes,  sir. 

Q.     Then  you  came  down  here  with  them? 

A.     Yes,  sir. 

Q.     Did  he  tell  you  to  go  to  Norman  Toung  ? 

A.     I  believe  he  did. 

Q.  Didn  't  you  testify  in  the  Borah  trial,  and  here 
this  morning,  that  you  went  to  Young  because  you 
had  known  him  up  there  and  you  thought  he  knew 
more  about  it  than  you  did  ?  A.     Yes,  sir. 

Q.  And  so  you  went  to  Young  on  your  own  sug- 
gestion? A.     Yes,  I  believe  that's  right. 

Q.  So  that  at  the  time  you  filed  down  here,  Mr. 
Wells  wasn't  here  at  all,  making  out  your  papers, 
or  anything  else  ? 

A.    Yes,  he  was  here  when  we  filed  all  right. 

Q.    Are  you  sure  of  that?  A.     Yes,  sir. 
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Q.     What  mine  were  .you  working  in  at  that  time  ? 

A.  Why,  I  had  been  working  in  the  Twin  Sisters 
mine. 

Q.  Now  after  you  had  had  this  talk  with  Wells, 
which  you  have  called  the  first  one,  when  j^ou  talked 
about  fifty  cents  a  thousand  for  the  timber,  and  the 
other  conversation  in  which  he  told  you  that  he  would 
charge  you  $20  for  locating  you,  did  you  have  any 
other  conversations  with  him  before  the  time  that 
you  filed  here  in  the  land  office,  with  reference,  I 
mean,  to  the  timber,  of  course?  A.    Yes. 

Q.     When  was  that  other  conversation  1 

A.     I  don't  remember  the  exact  date. 

Q.     Where  was  it? 

A.     It  was  here  in  town. 

Q.     What  place  in  town? 

A.     I  don't  remember  just  exactly  where. 

Q.  Now  state  just  what  Mr.  Wells  said,  and  what 
you  said,  in  that  conversation. 

A.  Well,  he  said  that  if  Mr.  Garrett,  the  receiver 
in  the  land  office,  asked  me  questions  in  regard  to 
where — this  is  my  filing,  is  it? 

Q.     I  am  talking  now  about  your  filing. 

A.  Asked  me  what  I  intended  to  do  with  this 
timber  land,  and  I  told  him  I  was  going  to  sell  wood 
and  logs,  and  to  that  purpose, 

Q.  Mr.  Wells  told  you  to  tell  Garrett  that  you 
was  going  to  sell  the  logs?  A.    Yes. 

Q.     And  this  was  before  you  filed  ?  A.     Yes. 

Q.     Where  was  that  conversation? 

A.     I  don't   remember;  on    the    street,  or   some- 
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wlieres  here  in  town, 

Q.     Was  that  all  that  was  said  at  that  time  ? 

A.     Possibly  lots  of  others,  but  I  don't  remember. 

Q.     Is  that  all  that  you  can  now  remember  f 

A.     That  is  all  I  can  remember  just  now. 

Q.  That  makes  three  conversations.  Did  you 
have  any  other  conversation  with  Wells  before  you 
filed? 

A.  Yes,  but  I  don't  remember  just  exactly  the 
substance. 

Q.     Do  you  remember  what  they  were  about? 

A.     I  don't  remember,  no,  just  exactly. 

Q.  Can  you  give  us  the  substance  of  what  he  said 
or  you  said?  A.     No,  I  don't  remember. 

Q.  Have  you  now  told  us  all  of  the  conferences 
and  conversations  you  had  with  Wells  before  you 
filed,  that  you  can  now  remember? 

A.     Yes,  that  I  remember  now. 

Q.  Can  you  think  of  any  other  conversations  or 
talks  that  you  had  with  him  ?  A.     Not  now. 

Q.     Before  filing?  A.     No,  sir. 

Q.  All  the  other  talks  you  have  testified  about 
here  this  morning  were  subsequent  to  filing,  after  fil- 
ing? 

A.     Yes,  up  to  this  time,  I  believe  it  is. 

Q.     What  do  you  mean  by  that? 

A.     At  the  time  we  are  talking  about  just  now. 

Q.  I  am  asking  you  now,  right  this  morning  you 
have  testified  to  a  lot  of  conversation  you  had  with 
Wells,  and  to  a  great  many  things  Wells  told  you, 
some  of  which  I  assume,  Mr.  Nugent,  were  before 
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you  filed,  and  some  of  which  were  after  you  filed. 

A.    Yes. 

Q.  Now,  you  have  told  me  of  three  conversations 
you  had  with  Wells  before  you  filed.  A.     Yes. 

Q.  In  the  first  one  you  discussed  the  six  or  seven 
thousand  dollars  which  might  be  realized  from  the 
sale  of  the  timber.  A.     Yes. 

Q.  The  second  was  the  conversation  in  which 
Wells  told  you  the  price  you  "w^ould  have  to  pay  to 
be  located.  A.    Yes,  sir. 

Q.  And  the  third  one  was  the  conversation  you 
had  somew'here  on  the  streets  here  in  Boise,  when 
he  told  you  to  tell  Mr.  Garrett  that  you  intended  to 
log  the  timber  and  sell  cordwood  or  logs. 

A.    Yes. 

Q.  Now  my  question  is,  did  you  have  any  other 
conversation,  of  any  kind  or  character,  with  Wells, 
before  you  filed,  that  you  can  now^  remember? 

A.     No,  not  that  I  can  remember  now. 

Q.  And  are  all  the  other  conversations  and  talks 
you  had  with  Wells,  about  which  you  have  testified 
here  this  morning,  other  than  the  three  I  have  men- 
tioned, talks  that  you  had  with  him  after  filing  and 
before  or  after  final  proof  I  A.     Yes. 

Q.  So  that  the  conversations  you  had  with  Mr. 
Wells  prior  to  filing  had  covered  such  phases  of  the 
case  as  you  have  testified  to  in  these  three  conversa- 
tions. A.     Yes,  sir. 

Q.  Now  didn't  you  testify  in  the  Borah  trial  that 
you  were  first  informed  about  the  change  in  the  plan 
by  which  you  would  liave  to  sell  the  title  rather  than 
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the  timber  at  or  about   the  time  you  was  going   to 

make  final  proof?  A,     Yes,  I  believe  so. 

Q.     And  that  is  the  situation,  isn't  it? 

A.     Yes. 

Q.  The  first  time  you  heard  about  selling  out  for 
$650  was  at  the  time  that,  or  near  the  time  that  you 
was  going  to  make  final  proof? 

A.  You  are  mistaken  about  the  $650;  I  don't  re- 
member anything  about  that. 

Q.  Don't  you  remember  of  going  to  Anderson 
and  asking  him  if  he  wanted  to  sell  for  $650? 

A.     I  don't  remember;  I  might  have. 

Q.  Don't  you  remember  that  there  was  a  proposi- 
tion to  sell  these  claims  for  $650,  as  follows,  Mr. 
Nugent,  $412.50  to  be  paid  down  at  the  time,  with 
which  money  you  would  prove  up,  then  $137.50  more 
when  the  receipt  was  issued — that  would  make  $550 
— then  the  remaining  $100  to  be  paid  when  final  re- 
ceipt or  patent  was  issued,  which  made  the  $650. 
Now  you  was  paid  the  $412.50,  with  which  to  prove 
up  ?  A.     Yes. 

Q.  And  you  was  paid  $137.50  when  you  took  the 
tem]3orary  receipt  to  Mr.  Kinkaid? 

A.     Yes,  sir. 

Q.  Still  leaving  the  other  $100,  which  you  were 
to  get  when  you  got  the  final  receipt,  but  no  final 
receipt  ever  being  issued  you  never  got  it. 

A.    Yes,  sir. 

Q.  That  was  the  arrangement,  that  the  price  for 
the  claim,  paid  in  these  installments,  was  to  amount 
to  $650  ?  A.    Yes,  sir. 
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Q.  Now,  having  your  recollection  refreshed  by 
these  figures,  do  you  rcmcmlicr  some  proposition  of 
that  kind  having  been  made  to  you,  and  you  going  to 
Arthur  Anderson  and  asking  him  if  he  was  willing 
to  sell  for  $650?  Mr.  Anderson  testified  to  that, 
so  I  am  asking  you  for  your  recollection. 

A.  I  believe  there  was,  but  I  ain't  positive;  I  be- 
lieve there  was  though. 

Q.  In  any  event,  after  the  fifty  cents  a  thousand 
for  the  timber  had  been  abandoned,  the  next  proposi- 
tion you  knew  anything  about  was  the  $650  proposi- 
tion ?  A.     Yes. 

Q.  xVud  the  $650  proposition  was  that  that  was 
the  total  amount,  which  was  to  be  paid  in  install- 
ments? A.    Yes,  sir. 

Q.  And  that  arrangement  was  made  at  or  about 
a  short  time  before  you  made  your  final  proof,  was 
it  not?  A.    Yes. 

Q.  Now,  I  think  you  said  you  came  down  from 
the  Basin,  had  notice,  did  you,  from  the  land  office 
of  your  final  proof?  A.     Yes. 

Q.  And  had  you  had  some  talk  with  Mr.  Wells 
before  that  about  it ?  A.     Before  I  come  down? 

Q.    Yes. 

A.     I  don't  remember,  I  might  have. 

Q.     You  don't  now  recall  any  such? 

A.     No,  I  don't  recall  now. 

Q.  After  you  came  down  then,  pursuant  to  the 
notice,  you  went  to  Mr.  Wells,  and  was  then  the  time 
that  he  told  you,  as  you  have  testified,  that  there  had 
been  a  change  made  and  you  would  have  to  sell? 
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A.  I  don't  remember  whether  it  was  right  then 
or  before ;  I  don 't  remember. 

Q.  Let  me  see  if  I  can  refresh  your  recollection. 
In  the  Borah  trial  this  question  was  asked  you: 
"When  had  you  first  heard  anything  about  that  from 
either  one  of  these  men,  Wells  or  KinkaidI  A. 
That  was  after  I  came  to  Boise.  Q.  Before  you 
proved  up  1  A.  Yes,  sir,  before  I  made  final  proof. 
Q.  Where  were  you  when  jou  made  that  arrange- 
ment? A.  On  the  street,  I  believe.  Q.  Who 
with?  A.  Wells,  myself  and  Anderson.  Q. 
What  did  he  say  to  you?  A.  Well,  he  said  there 
was  a  little  bit  of  a  change  in  regard  to  the  way 
this  timber  land  would  be  disposed  of,  and  simply 
turn  the  titles  over  that  way.  Q.  And  were  you 
to  make  a  deed  to  anyone?  A.  No,  I  believe  we 
signed  an  order  for  our  patents,  if  I  remember 
right."  That  refreshes  your  recollection,  doesn't  it, 
Mr.  Nugent?  A.     Yes,  I  remember  now. 

Q.  So  that  you  are  now  able  to  say,  are  you  not, 
that  the  arrangement  to  sell  for  $650  and  be  paid  in 
the  way  I  have  specified,  was  made  when  you  came 
down  to  Boise  for  the  purpose  of  making  final 
proof  ?  A.    Yes. 

Q.  So  that  this  arrangement  about  which  you 
have  testified,  by  which  you  were  to  receive  $650  in 
installments,  was  not  made  until  the  time  you  came 
to  Boise  to  make  final  proof.  A.     Yes. 

Q.     That  is  your  best  recollection  ? 

A.     That  is  my  present  recollection. 

Q.     Now,  between  the  time  you  made  your  entry. 
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by  which  I  mean  your  filing,  and  the  time  you  name 
back  to  make  your  final  proof,  had  you  seen  John  I. 
Wells  in  regard  to  this  matter  at  all? 

A.    Not  to  my  recollection  now. 

Q.  '  So  that  your  recollection  this  morning  is  that 
you  had  the  conversation  with  Wells  about  the  fifty 
cents  a  thousand,  you  had  the  second  one  about  the 
$20  locating  fee,  you  had  the  third  one  before  filing, 
in  which,  he  told  you  to  tell  Garrett  you  intended  to 
cut  wood.  A.     Yes,  sir. 

Q.  Then  you  had  no  further  talk  with  him  rmtil 
after  you  had  filed  that  you  now  can  remember  ? 

A.     That  I  can  remember  now. 

Q.  And  you  had  no  further  talk  with  him  until 
you  came  down  from  the  Basin  to  make  final  proof 
here  in  Boise,  when  you  had  the  conversation  I  have 
referred  to  about  the  $650  deal? 

A.     Yes,  as  near  as  I  can  remember. 

Q.  After  you  had  made  this  arrangement,  Mr. 
Wells  paid  you,  on  the  day  of  your  proof,  $412.50? 

A.    Yes,  sir. 

Q.     And  you  took  that  money  to  the  land  office  ? 

A.     Yes,  sir. 

Q.  And  answered  the  requisite  questions  and 
made  the  final  proof  and  paid  in,  as  I  understand  it, 
that  money.  A.     Yes,  sir. 

Q.  They  issued  to  you  then,  did  they  not,  what 
we  call  a  temporary  receipt,  a  receipt  for  the  money? 

A.     Yes,  I  believe  they  did. 

Q.  And  you  took  that  receipt  for  the  money  to 
Mr.  Kinkaid,  at  Mr.  Wells'  suggestion? 
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A.     Yes,  sir. 

Q.  And  at  tliat  time  Mr.  Kinkaid  paid  you 
$137.50,  for  which  you  admitted  the  receipt  by  the 
paper  which  has  been  shown  you  ?  A.     Yes,  sir. 

Q.  That  made  then,  up  to  that  time  you  had  been 
paid  $550  on  your  claim,  counting  the  $412.50  and 
the  $137.50?  A.     Yes. 

Q.  Leaving  still,  according  to  your  agreement, 
$100  to  be  paid  when  title  was  perfected? 

A.     Yes,  sir. 

Q.  Now,  did  you  have  any  conversation  with 
Wells  at  the  time  that  he  gave  you  the  $412.50  as  to 
how  you  should  testify  before  the  land  office,  or  do 
you  recall  that? 

A.     I  don't  recall  it  now,  but  I  believe  I  did. 

Q.  What  is  your  recollection  of  that  conversa- 
tion? 

A.     AVell,  I  don't  remember  just  now. 

Q.  Well,  can 't  you  recall  anything  he  said  to  you 
about  it  that  is  of  some  importance? 

A.     When  I  made  final  proof  ? 

Q.  Well,  at  the  time  he  gave  you  this  $412.50  to 
make  final  proof  with,  wdiat  conversation  did  you 
have  with  him? 

A.  Well,  as  near  as  I  can  remember,  he  gave  me 
this  money  and  told  me  that  was  the  money  to  make 
final  proof,  and  for  me  to  go  up  and  make  the  final 
proof. 

Q.  That  is,  as  you  recall,  all  the  conversation  you 
had  with  him,  in  substance  ? 

A.     That  is  as  much  as  I  can  recall  just  now. 


vs.  The  Barher  Lumber  Company.        2679 

(Testimony  of  Albert  P.  Nugent.) 

Q.     Well,  you  did  go  and  make  final  proof  1 

A.    Yes,  sir. 

Q.  And  after  you  had  made  final  proof  and  had 
turned  over  this  final  receipt,  and  had  been  paid  all 
together  $412.50  plus  $137.50,  making  $550,  you 
heard  nothing  more  of  it  until  you  were  informed  in 
some  manner  that  a  contest  had  been  filed  before  the 
land  office? 

A.  Sharp,  I  believe,  is  the  man,  as  near  as  I  re- 
member. 

Q.     And  Mr.  Sharp  came  and  called  on  you  next  ? 

A.    Yes. 

Q.  Now,  Mr.  Nugent,  when  Mr.  Sharp  came  to 
see  you  he  told  you,  did  he  not,  that  it  was  a  crime 
for  anybody  to  enter  a  timber  and  stone  claim  and 
sell  out  before  final  proof  had  been  made,  or  to  that 
effect  ?  A.     Yes,  1  believe  he  did. 

Q.  And  that  if  you  had  done  such  a  thing  as  that 
that  you  had  made  yourself  liable  under  the  law*? 

A.     Yes. 

Q.  And  he  further  stated  to  you,  did  he  not,  that 
if  you  would  come  out  and  tell  the  exact  facts  that 
you  would  be  granted  immunity  from  any  ftunish- 
ment  on  the  part  of  the  United  States'? 

A.  Well,  not  exactly  that  way,  but  that  was  the 
substance  of  it,  yes. 

Q.  Did  you  not  testify  on  the  Borah  trial  that 
Mr.  Sharp,  at  the  time  he  got  your  affidavit, 
promised  immunity  on  the  Government's  part? 

A,     I  believe  so. 

Q.     And  did  you  not  also  testify,  and  isn't  it  a 
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fact,  that  you  made  the  affidavit  for  Mr.  Sharp  un- 
der an  agreement  with  him  that  you  would  do  what 
you  could  to  rectify  the  wrong  and  tell  all  there  was 
to  it,  and  that  the  Government  was  not  to  prosecute 
you?  A.     Yes,  sir. 

Q.  And  that  you  would  thereafter  do  whatever 
you  could,  as  the  Government  wanted  you  to,  in  the 
matter  of  prosecuting  these  so-called  timber  frauds'? 

A.    Yes,  sir. 

Q.  And,  acting  under  that  agreement,  you  after- 
wards did,  did  j^ou  not,  Mr.  Nugent,  file  a  sworn  com- 
plaint against  L.  M.  Pritchard,  charging  him  with 
having  defrauded  the  Government  in  these  timber 
matters?  A.     Yes,  I  did. 

Q.  At  that  time  you  didn't  know  Mr.  Pritchard, 
did  you?  A.     No,  sir. 

Q.     And  you  don't  know  him  to-day,  do  you? 

A.     No,  sir. 

Q.  And  at  that  time  you  didn't  know  anything 
about  Mr.  Pritchard 's  connection  with  these  cases  ? 

A.     No,  onlj^  what  I  heard. 

Q.  But  you  signed  the  complaint  at  the  request 
of  Mr.  Sharp,  or  some  other  Government  represen- 
tative? A.     I  don't  remember. 

Q.  You  don't  remember  whether  it  was  Mr. 
Sharj)  or  not?  A,     No,  I  don't. 

Q.  But  it  was  some  person  who  you  understood 
represented  the  Government?  A.     Yes,  sir. 

Q.  And  requested  you  to  sign  this  complaint,  and 
you  did  so  under  this  agreement  you  had  with  Mr. 
Sharp?  A.     Well,  something  to  that  effect. 
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Q.  Then  you  gave  Mr.  Sliarp  the  affidavit  which 
has  been  offered  in  evidence  here,  and  of  which  Mr. 
Gordon  has  read  a  copy  of  it  to  you  ? 

A.    Yes. 

Q.     That  is  dated  the  21st  day  of  June,  1902. 

Mr.  GORDON.— That  hasn't  been  offered,  but  I 
will  offer  it. 

Mr.  BUND Y.— You  read  it  to  him. 

Q.  Now%  this  affidavit  has  been  read  over  to  you, 
Mr.  Nugent,  and  you  said  you  made  the  statements 
herein,  and  I  have  no  doubt  that  is  true.  Did  you 
have  a  conversation  with  Mr.  Wells  j)rior  to  the  time 
you  filed,  in  which  Hunter  was  present? 

A.  Why,  I  possibly  might  have;  I  don't  remem- 
ber exactly  now. 

Q.     Do  you  recall  any  such  now? 
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I  don't,  not  now. 

Who  was  Hunter,  what  was  he  f 

He  was  a  miner. 

AYorked  with  you  up  there? 

Well,  not  at  the  time  I  filed  he  didn't. 

How  long  before  he  filed  had  you  been  with 
and  associated  with  him? 

Oh,  a  year  or  two,  I  su^^pose. 

Had  you  seen  hun  of tener  than  that  ? 

Yes. 

Had  you  had  any  conversation  with  him  about 
timber  land,  before  you  filed? 

I  don't  remember;  I  possibly  did. 

Can  3^ou  recall  any  now?  A.     No. 

Did  vou  have  anv  talk  with  Hal  Wells  about 
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making  this  entry'? 

A.     I  possibly  did,  but  I  don't  remember. 

Q,  Aiid  can  you  recall  now  any  particular  con- 
versation 3^ou  had  with  James  Ball  about  making 
this  entry?  A.     No. 

Q.  Did  you  have  any  conversation  with  these 
men,  or  the  three  of  them,  when  you  and  John  I. 
Wells  and  the  other  three  were  all  present,  did  you 
ever  have  a  meeting  and  discuss  if? 

A.     I  don't  remember. 

Q.  Were  you  present  when  these  three  gentlemen 
I  have  named  filed  in  the  land  office! 

A.     I  don't  remember ;  I  believe  I  was. 

Q.     All  of  them? 

A.     Now,  I  don 't  remember,  but  I  believe  I  was. 

Q.  Did  you  ever  meet  them  together  after  you 
filed? 

A.  Possibly  I  did;  I  don't  remember  though  just 
exactly. 

Here  an  adjournment  was  taken  until  two  o'clock, 
at  which  time  the  taking  of  testimony  was  resumed, 
the  Examiner  and  comisel  for  the  respective  parties 
being  jDresent,  and  Mr.  Albert  P.  Nugent  resuming 
the  witness  stand  for  further  cross-examination. 

Mr.  BUNDY. — Q.  The  question  was,  referring 
to  Hal  Wells,  Ball,  and  others,  if  you  had  seen  them 
together.  A.     I  don't  remember  just  now. 

Q.  This  was  before  you  filed.  Did  you  ever  at 
any  time  meet  those  three  gentlemen,  Messrs,  Ball, 
Hunter,  and  Hal  Wells,  in  connection  with  their  en- 
tries, or  your  entry  ? 
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A.     I  possibly  might  have,  but  I  don't  remember. 

Q.  Did  you  ever  have  any  conference  with  them 
relative  to  it,  in  the  presence  of  John  I.  Wells  % 

A.     I  don't  remember. 

Q.  Did  they  go  down  the  same  day  you  did?  I 
think  you  said  Anderson  went  down. 

A.  If  I  remember  right;  I  don't  remember  ex- 
actly. 

Q.  Did  you  know,  when  you  left  the  country  up 
there  to  come  down  to  file,  that  Ball  and  Hunter  and 
Hal  Wells  had  filed,  or  were  going  to  file  I 

A.     Well,  if  I  remember  right,  that  was  the  talk. 

Q.     Well,  had  you  had  any  talk  with  them? 

A.     No,  not  recently,  not  that  I  remember  of. 

Q.  So  far  as  you  personally  were  concerned,  you 
didn't  know  anything  about  their  filing? 

A.     Not  positively,  no. 

Q.     You  had  no  talk  with  them  ? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.  You  have  now  no  recollection  of  having  any 
talk  with  them  or  hearing  them  talk  about  it  1 

A.    No. 

Q.  Did  you  make  final  proof  with  them,  or  any 
of  them? 

A.  Why,  if  I  remember  right  they  were  one  of  my 
witnesses,  but  I  don't  remember  exactly. 

Q.    You  don't  remember  which  one? 

A.    No. 

Q.  At  the  time  you  went  to  John  I.  Wells  and 
made  this  arrangement,  by  which  he  paid  you  in  ad- 
vance $412.50  to  prove  up  with,  who  was  with  you  at 
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that  time,  besides  Mr.  Wells,  I  mean? 

A.  Well,  I  don 't  remember ;  I  believe  that  Arthur 
Anderson  was. 

Q.     Anyone  else  that  you  recall? 

A.     I  don't  remember  now, 

Q.     Where  was  it  that  he  gave  you  that  money? 

A.  It  was  in  one  of  the  rooms  in  the  Pacific 
Hotel. 

Q.     His  room? 

A.     I  suppose  it  was  his  room. 

Q.  And  that  is  the  time  about  which  you  have  tes- 
tified, when  both  you  and  Anderson  were  given 
$412.50?  A.     Yes. 

Q.  And  you  don't  recall  anyone  else  being  pres- 
ent? 

A.  Well,  I  don't  remember  exactly,  but  possibly 
there  was ;  I  don 't  remember. 

Q.  Can  you  recall  specifically  whether  John  I. 
Wells'  brother  Hal  Wells,  was  there  at  the  Pacific 
Hotel  when  you  got  the  money? 

A.  No;  I  won't  say  positively  now;  I  don't  re- 
member exactly. 

Q.     You  can  remember;  think  a  little. 

A.  I  don't  remember  whether  he  was  in  the  room 
or  not ;  I  remember  he  was  down  here. 

Q.     It  was  in  a  little  bedroom,  was  it  ? 

A.     One  of  the  rooms,  yes. 

Q.     One  of  the  sleeping-rooms?  A.     Yes. 

Q.  It  seems  to  me  you  can  recall  whether  Hal 
Wells  was  there  or  not.  A.     I  don't  remember. 

Q.    Do   you    remember    whether   Jim   Ball    was 
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there  ?  A.    No. 

Q.     Do  3'ou  remember  whether  Abel  Hunter  was 
there  ? 

A.     No,  I  couldn't  say  that  either. 

Q.     Can  you  say  what  is  your  best  recollection? 

A.     I  don't  remember  whether  they  were  or  not; 
that  is  my  best  recollection. 

Q.     You  have  no  recollection  on  the  subject  at  all  f 

A.     I  don't  remember  at  all. 

Q.     Did  you  see  them  in  the  hotel  1 

A.     I  saw  them  on  the  street. 

Q.    You  remember  that "? 

A.     Yes,  I  remember  they  was  down. 

Q.     Did  you  see  them  at  the  land  office  ? 

A.     I  think  they  were  one  of  my  witnesses,  I  don 't 
know. 

Q.     Which  one?  A.     I  don't  know  which  one. 

Q.     But  you  can  remember  seeing  them  on  the 
street?  A.    Yes. 

Q.     And  have  a  faint  recollection  of  seeing  one  of 
them  in  the  land  office? 

A.     I  remember  something  about  it. 

Q.     But  you  can't  remember  whether  they  were  in 
the  room  or  not  when  you  got  the  money  ? 

A.    No,  I  don't. 

Q.     Had  any  of  them  suggested — any  of  these 
three  men — going  to  Wells  to  get  the  money? 

A.     The  understanding  was  that  we  was  to  get  it 
when  we  come  down. 

Q.    Did  Ball  tell  you  that? 

A.     I  don't  remember. 
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Q.     Did  Abel  Hunter  tell  you  that? 

A.     I  don't  remember. 

Q.     Did  Hal  Wells  tell  you  that  % 

A.     I  don't  remember. 

Q.     Who  did  tell  you  that? 

A,  There  was  nobod}^  told  me  that  except  Wells 
when  we  come  down. 

Q.     When  did  Wells  tell  you  that? 

A.  As  near  as  I  remember,  before  this  we  knew 
we  was  going  to  get  it,  from  the  time  we  made  the 
filing. 

Q.     How  did  you  know  that? 

A.  Wells  told  me  that  the  money  would  be  fur- 
nished. 

Q.     When  did  he  tell  you  that? 

A.     Before  we  made  final  proof. 

Q.  In  which  of  the  conversations  you  have  told  us 
about  this  morning?  A,     I  don't  know. 

Q.  Mr.  Nugent,  you  told  us  this  morning  of  three 
conversations  you  had  before  filing.  You  told  us  all 
that  was  said  ?  A.     As  far  as  I  remember,  I  did. 

Q.     Do  you  remember  some  more  ? 

A.     I  remember  that  was  the  understanding. 

Q.     Do  you  remember  any  other  conversations? 

A,  I  remember  I  had  a  conversation  before, 
and — 

Q.  Have  you  had  a  talk  with  some  gentleman 
since  morning  ?  A.     No,  sir. 

Q.     Have  you  been  up  in  the  third  story? 

A.     No,  sir. 

Q.     I  will  go  over  it  again  with  you.     I  don 't  care 
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for  your  understanding.  I  want  the  conversation. 
The  first  time  you  ever  talked  with  Wells  was  walk- 
ing down  from  the  mine,  when  he  asked  you  if  you 
wanted  to  take  a  timber  claim,  and  you  discussed 
wdth  him  that  the  timber  was  worth  fifty  cents  a  thou- 
sand and  would  bring  some  six  or  seven  thousand 
dollars,  at  that  time.    Was  that  correct  ? 

A.    Yes,  sir. 

Q.     Was  anything  more  said  at  that  time  ? 

A.     Why,  I  don 't  remember. 

Q.  Can  you  now  remember  of  anything  more  that 
was  said  at  that  timel  A.     I  don't  remember. 

Q.  Then  you  told  us  the  next  conversation  you 
had  with  Mr.  Wells  was  a  little  later,  when  he  told 
you  it  would  cost  you  $25  to  locate  you,  and  you 
agreed  to  pay  it  to  him  %  A.     $20,  yes,  sir. 

Q.     You  remember  that  conversation,  do  you? 

A.     Yes. 

Q.  Was  there  anything  more  said  at  that  time 
that  you  remember  of? 

A.     Not  that  I  remember  of. 

Q.  Do  you  remember  anything  more  than  what  I 
have  stated?  A.     Not  that  I  remember. 

Q.  Then  you  said  the  next  conversation  you  had 
with  Mr.  Wells  was  what?  Let's  see  if  you  can  tell. 
When  was  the  next  conversation  you  had  with  him? 

A.  Well,  it  was  after  we  came  downtown  in  re- 
gard to  making  final  proof. 

Q.  After  you  came  down  to  make  final  proof  was 
the  next  conversation  you  had  with  him? 

A.     No,  it  was  before,  when  we  come  down  to  file 
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we  saw  him  and  he  told  us  how  to  file. 

Q.  Aud  that  was  the  time  he  told  you,  you  told 
us  to-day,  to  say  that  you  were  going  to  cut  wood  or 
logs  on  it  ?  A.     Yes. 

Q.  Can  5^ou  remember  anything  more  that  was 
said  in  that  conversation  ?  A.     No,  I  don 't. 

Q.  Do  you  remember  any  other  conversation  you 
had  before  filing? 

A.  I  don't  remember  what  we  said;  I  know  we 
met  several  times,  but  I  don't  remember. 

Q.  Have  you  now  told  us  again  all  the  conversa- 
tions that  you  can  remember  about  now  that  you  had 
with  Wells  before  you  filed?  A.    Yes,  sir. 

Q.  And  have  you  told  us  all  you  can  now  remem- 
ber that  was  said  between  you  and  Mr.  Wells  at  those 
conversations?  A.     Yes,  sir. 

Q.  Mr,  Nugent,  you  have  been  interviewed  on 
this  matter  quite  a  number  of  times,  haven't  you? 

A.     Yes,  quite  a  good  many  times. 

Q.     You  have  been  before  how  many  grand  juries  ? 

A.  One  and  possibly  two ;  that  was  a  grand  jury 
in  the  Borah  trial?  j^\ 

Q.     They  were  in  session  at  that  time,  I  think. 

A.     That  must  be  two,  I  think. 

Q.  Then  you  were  before  a  jury  and  testified  on 
the  witness-stand  in  the  Borah  trial  ?  A.     Yes. 

Q.  Was  that  the  second  or  third  time  3'ou  had 
been  in  court? 

A.  Well,  the  Grand  Jury  I  think  was  the  third 
time;  I  am  not  sure. 

Q.     I  think  so.     Then  you  testified  in  the  contest 
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in  the  land  office  cases.  A.     Yes,  sir. 

Q.  And  then  you  gave  Mr.  Sharp  this  first  inter- 
view we  have  heard  about  this  morning. 

A.    Yes. 

Q.  Then  you  had  several  interviews  with  Mr. 
Ruick,  or  with  his  assistant,  Mr.  Johnson,  in  his 
room  ?  A.     Yes,  sir, 

Q.  How  many  times  have  you  been  interviewed 
by  the  district  attorney  or  his  assistants'? 

A.  Why,  I  don't  remember  now,  once  or  twice, 
maybe. 

Q.  And  how  many  times  have  you  been  inter- 
viewed since  you  have  been  here  this  time  1 

A.    Not  any. 

Q.    Not  been  in  the  rooms  ? 

A.  I  have  been  in  the  rooms,  but  not  interviewed 
on  the  subject. 

Q.     They  haven't  talked  to  you  about  it  at  all? 

A.     No,  sir. 

Q.  So  you  have,  all  together,  testified  or  been  in- 
terviewed eight  or  ten  times  in  this  matter  1 

A,    Yes,  I  guess  so. 

Q.  Have  you  found  it,  Mr.  Nugent,  a  little  dif- 
ficult to  keep  in  your  mind  just  the  distinctions  be- 
tween what  you  personally  know  and  what  your 
impressions  are,  from  grand  jury  indictments  and 
newspaper  reports  and  conversations,  talks,  and  in- 
terviews, and  suggestions,  and  so  forth? 

A.  No ;  all  I  know^  is  where  I  got  the  money,  and 
I  know  what  I  done  with  it. 

Q.     The  question  is,  are  you  not  finding  it  a  little 
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difficult  to  distinguish  between  inferences  you  have 
drawn  from  newspaper  reports,  inferences,  sugges- 
tions, indictments,  and  so  forth,  and  what  you  ac- 
tually know  of  your  own  knowledge — a  very  natural 
difficulty,  I  think? 

A.  I  find  it  hard  to  remember  things  that  hap- 
pened seven  or  eight  or  nine  years  ago. 

Q.  For  instance,  Mr.  Nugent,  I  am  assuming  that 
you  are  trying  to  tell  the  truth — I  have  no  reason  to 
assume  that  you  are  not — in  this  affidavit  3^ou  say 
that  the  circiunstances  attending  the  entries  of  Hal 
Wells,  James  T.  Ball,  and  Abel  Hunter,  and  the  man- 
ner in  which  they  were  made,  w^as  exactly  the  same  as 
your  own. 

A.  Yes,  but  you  know  you  just  now  said  you 
didn't  know  whether  that  was  the  exact  one  or  not; 
I  may  have  made  that  remark. 

Q.     You  testified  to  Mr.  Gordon  that  you  did. 

A.     As  near  as  I  remember,  I  believe  I  did. 

Q.  That  statement,  that  their  entries  were  made 
in  the  same  manner  as  yours,  was  largely  an  infer- 
ence, wasn't  it,  Mr.  Nugent? 

A.     As  far  as  I  have  proof,  possibly  it  is. 

Q.  That  is,  you  didn  't  know  how  they  made  their 
entries  ? 

A.     I  didn't  see  them  when  they  made  it. 

Q.  And  you  didn't  know  whether  they  had  any 
agreement,  from  hearing  that  agreement  made  ? 

A.     Well,  I  don't  remember. 

Q.  You  have  already  testified  here  in  answer  to 
my  questions  that  you  hadn't  talked  this  over  with 
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these  gentlemen,   that  you  wasn't  there   when  the 

money  was  paid. 

A.     I  didn't  see  him  pay  the  money  to  them. 

Q.  And  you  have  testified  that  you  didn't  know^ 
under  what  conditions  their  agreement  was  made, 
from  your  own  knowledge.  A.     No. 

Q.     And  that  is  true,  isn't  it?  A.     Yes. 

Q.  So  this  statement,  that  they  were  made  in  the 
same  manner  as  yours,  is  an  inference  you  have 
drawn  from  the  w^ay  in  which  3"our  transaction  was 
carried  out,  and  you  assumed  that  the  rest  were  the 
same?  A.    Yes,  I  guess  so, 

Q.  And  that  has  been  suggested  to  you  by  the 
special  agents,  that  they  were  all  made  in  the  same 
way?  A.     No,  I  don't  think  so. 

Q.  Anyw^ay,  you  told  Mr.  Sharp  that  on  an  infer- 
ence you  drew?  A.    Yes. 

Q.  If  that  is  true,  Mr.  Nugent,  what  did  you  mean 
by  putting  in  this  affidavit  that  that  was  true  to  your 
own  personal  knowledge?  You  state  in  this  af- 
fidavit that  these  entries  of  Ball,  Hunter,  Wells,  to 
your  own  personal  knowledge,  w^re  made  in  exactly 
the  same  manner  yours  was  made. 

A.     Possibly  I  believed  they  were  at  the  time. 

Q.  You  believed  that  you  had  personal  knowledge 
at  the  time  ?  A.I  believe  I  had,  yes. 

Q.  What  personal  knowledge  did  you  believe  you 
had? 

A.     I  don't  know  now;  it  has  been  so  long  ago. 

Q.  Have  you  now  any  personal  knowledge  of  how 
their  claims  were  made  ?  A.     No,  I  have  not. 


2692  The  United  States  of  America 

(Testimony  of  Albert  P.  Nugent.) 

Q.  You  didn't  see  the  money  paid  to  the  other 
three  gentlemen? 

A.     No,  I  didn't  see  him  pay  it. 

Q.  What  did  you  mean  in  this  affidavit  when  you 
said  that  the  aforesaid  James  T.  Ball,  Abel  Edward 
Hunter,  and  Hal  H.  Wells  were  together  and  re- 
ceived the  $412.50  in  each  others'  presence  from  the 
said  John  I.  Wells.  What  did  you  mean  by  making 
that  kind  of  an  affidavit,  Mr.  Nugent? 

A,     I  don 't  know  now. 

Q,     Mr.  Nugent,  you  are  a  perjurer,  aren't  you? 

A.     Not  that  I  know  of. 

Q.  Didn't  you  testify  in  the  Borah  trial  that  you 
went  before  the  land  office  and  deliberately  and  in- 
tentionally perjured  yourself? 

A.  I  was  told  by  John  I.  Wells  to  go  ahead  and 
do  it. 

Q.  Didn't  you  testify  in  the  Borah  trial  that  you 
deliberately  and  intentionally  perjured  yourself  be- 
fore the  land  office  ? 

A.     I  said  John  I.  Wells  told  me  to,  all  right. 

Q.  Was  John  I.  Wells  the  keeper  of  your  con- 
science ?  A.     No,  but  he  influenced  me  then. 

Q.    Who  influenced  .you  in  this  affidavit, — Sharp? 

A.     He  was  there  talking  to  me,  yes. 

Q.  Who  influenced  you  when  you  testified  on  the 
stand  to-day  that  you  had  an  agreement  that  you 
have  testified  about  here,  and  then  can't  tell  us  a 
single  word  of  the  conversations  constituting  the 
agreement,  who  influenced  you  to  do  that  ? 

A.    No  one. 
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Q.     You  testified  to  that  of  your  own  free  will? 
A.    Yes,  sir. 

Q.     That  you  had  an  agreement  wdth  Wells? 
A.    Yes,  sir. 

Q.  But  you  can 't  remember  the  conversation  that 
created  it?  A.    No,  sir. 

Q.  Now%  you  knew  at  the  time  you  talked  about 
taking  this  timber  land  that  the  State  was  selling 
their  timber  for  fifty  cents  an  acre,  at  least  it  was 
talked  between  .you.  A.    Yes. 

Q.  And  it  was  the  fact  that  the  State  was  selling 
for  fifty  cents  that  formed  the  basis  of  what  you 
thought  you  ought  to  get  out  of  it  for  the  timber; 
that  is  the  way  you  arrived  at  your  first  estimate  of 
what  you  thought  it  ought  to  be  worth? 
A.     Yes,  sir. 

Q.     That  is,  you  figured  that  there  was  so  much 
timber  on  there,  and  it  would  net  you  fifty  cents,  and 
that  would  make  six  or  seven  thousand  dollars? 
A.     Yes,  sir. 

Q.  At  the  time  you  made  the  filing  on  this  land 
you  still  thought  in  all  probability  that  you  would 
be  able  to  sell  the  timber  at  the  going  price,  did  you 
not?  A.     Yes,  I  thought  so,  I  might. 

Q.  And  it  was  some  time  after  that,  as  you  have 
testified  this  morning,  w^hen  you  came  down  to  prove 
up,  that  you  discovered  that  there  wasn't  any  sale 
for  timber,  and  you  would  have  to  sell  it  for  less,  or 
on  a  different  plan,  or  else  let  it  go?  A.     Yes. 

Q.  Do  you  remember  w^here  you  left  Centerville 
that  day,  after  your  party  w-as  made  up  to  come 
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down?  A,     No,  I  don't  remember. 

Q,  Do  you  remember  leaving  there  in  Poncia's 
rig?  A.     Yes,  I  remember  now. 

Q.  Don't  you  remember  now,  Mr.  Nugent,  that 
you  left  the  saloon  there  about  the  last  place  ? 

A.     No,  I  don't  remember  that. 

Q.     Who  was  running  the  saloon  there  % 

A.     I  don't  remember  now. 

Q.     Was  Hal  Wells  running  one  ? 

A.     I  don't  remember. 

Q.  Who  did  Hal  Wells  leave  in  charge  of  his 
saloon  when  he  came  down  to  make  his  filing? 

A,     I  don't  know  that  either. 

Q.     He  came  down  the  same  day  you  did? 

A.  I  believe  he  did,  but  he  didn't  come  down  in 
the  same  rig,  I  don't  believe. 

Q.  Don't  you  recall  that  Hal  Wells  w^as  down  on 
the  same  day,  and  that  John  I.  Wells  stayed  there 
and  took  care  of  the  saloon  while  he  came  down? 

A.     No,  I  don't  remember. 

Q.     Would  you  say  that  that  is  not  true  ? 

A.     No,  I  don't  remember,  I  say. 

Q.  Then  you  are  not  certain  that  John  I.  Wells 
was  here  at  all  on  the  day  you  filed  ? 

A.     I  don't  remember  now. 

Q.  So,  that  at  the  time  you  made  your  original 
filing,  you  expected,  did  you  not,  Mr.  Nugent,  that 
you  would  be  able  to  dispose  of  the  timber  on  the 
land,  retaining  the  title,  for  enough  to  pay  all  your 
expenses  and  a  substantial  profit  besides? 

A.     That  is  on  the  timber  I 
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Q.    Yes.  A.    Yes,  sir. 

Q.  And  if  there  had  been  a  market  for  the  tim- 
ber within  the  time  before  you  proved  up,  that  is  the 
way  you  would  have  done  it,  if  you  could  have  found 
an  oppoi'tunity  to  sell  the  timber?  A.     Yes. 

Q.  x\nd  that  is  really  what  you  intended  to  do  at 
the  time  you  filed?  A.    Yes. 

Q.  And  this  other  plan  of  selling  out,  which  was 
ultimately  adopted,  was  suggested  to  you  or  adopted 
by  you  after  the  time  to  prove  up  had  about  arrived, 
and  you  hadn't  any  money  with  which  to  make  final 
proof  ?  A.     Yes. 

Q.  You  came  down  that  time,  I  believe,  with  some 
money,  did  you  not,  you  had  some  money  when  you 
came  down?  A.     To  make  the  filing? 

Q.     No,  when  you  came  down  to  make  final  proof. 

A.     Yes,  I  had  a  very  little. 

Q.  You  had  a  little  time  with  the  boys  here  be- 
fore ?  A.     No,  sir. 

Q.  What  I  am  trying  to  get  at  here,  Mr.  Nugent, 
and  I  think  you  and  I  understand  each  other  pretty 
well,  with  reference  to  this  affidavit  in  which  you 
testified  to  things  you  now  can't  remember,  about 
personal  knowledge  and  about  these  men  all  being 
present  and  receiving  that  money  in  each  other's 
presence,  and  a  good  deal  of  your  other  evidence, 
seems  to  be  partially  based  on  conversations  you  are 
able  to  relate,  and  partially  on  something  else.  I 
assume  you  are  trying  to  tell  it  as  you  think  it  is, 
and  I  want  to  ask  you  if  it  isn't  true  that  after  these 
timber  and  stone  entries  got  to  be  common  knowl- 
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edge,  after  there  was  a  great  deal  of  talk  about  it, 
and  after  it  was  general  knowledge  that  John  I. 
Wells  had  furnished  money,  by  loans  or  otherwise,  to 
men  to  prove  up  with,  after  all  those  things,  if  all 
those  things  combined  haven't  created  an  impression 
on  your  mind  that  that  was  the  understanding  from 
the  start,  and  isn  't  that  understanding  based  entirely 
upon  what  you  afterwards  discovered  that  Mr.  Wells 
was  doing  with  reference  to  these  entries  ? 

A.  No,  I  don 't  think  so ;  all  I  know  is  where  I  got 
my  money. 

Q.  Yes,  that  part  I  haven't  any  doubt  about,  but 
I  mean,  at  the  time  you  made  your  entry,  there  is 
some  evidence  in  here  which  I  don't  think  you  mean, 
to  the  effect  that  you  had  an  understanding  with 
Wells  before  you  made  your  entry  that  he  was  to  buy 
the  land,  and  that  isn't  true,  is  it? 

A.     I  don 't  understand  you. 

Q.  At  the  time  you  made  your  original  filing,  the 
first  time  you  filed,  when  you  paid  your  $20,  at  that 
time  you  didn't  have  any  understanding  with  Wells 
that  he  was  to  buy  this  property,  had  you  ? 

A.  Certainly;  I  didn't  have  the  money  to  make 
final  proof. 

Q.     You  didn't  have  any  contract  with  Wells? 

A.  No  contract,  no ;  but  there  was  an  understand- 
ing. 

Q.  Isn't  that  understanding  you  are  testifying 
about  based  upon  what  you  have  learned  since,  rather 
than  anything  that  was  said  before? 

A.     No  understanding?     I  knew  I  couldn't  pos- 
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sibly  prove  up  unless  I  got  the  money  from  someone. 

Q.    You  knew  John  I.  Wells  didn't  have  it. 

A.     No,  but  he  got  it  all  the  same, 

Q.  You  don't  mean  to  say,  do  you,  that  you  ex- 
pected 3^ou  was  going  to  sell  out  to  John  Wells,  at  the 
time  you  made  that  filing? 

A.     I  didn't  know  who  I  was  going  to  sell  out  to. 

Q.     Did  he  tell  you? 

A,  No,  but  he  said  the  money  would  be  forthcom- 
ing, he  would  get  the  money. 

Q.     When  did  he  tell  you  that? 

A.  I  don 't  remember,  but  it  was  before  the  money 
would  be  furnished  for  me  to  make  final  proof. 

Q.     When  did  he  tell  you  that? 

A.  I  don't  remember;  it  was  before  I  made  final 
proof,  anyway. 

Q.  Mr,  Nugent,  I  have  gone  over  this  thing  three 
times  with  you,  and  I  am  going  over  it  again.  We 
don't  want  your  evidence  here  of  what  your  under- 
standing is.  What  we  want  is  what  you  said  and 
what  Wells  said.  I  will  give  you  another  chance  to 
tell  the  conversation  in  which  Wells  told  you  what 
you  have  now  testified  to.  The  first  talk  you  had 
with  Wells  before  filing  was  the  one  in  which  you  and 
he  figured  out  that  there  would  be  six  or  seven  thou- 
sand dollars'  worth  of  timber  on  the  claim.  Is  that 
right  ?  A.     Yes. 

Q.  Did  he  say  anything  to  you  at  that  time  to  the 
effect  that  he  or  anybody  else  would  furnish  you  the 
money  to  prove  up  if  you  took  a  timber  claim? 

A.     If  I  remember  right,  he  said  it  right  then. 
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Q,     Did  he  ever  say  it  after  that! 

A.     I  suppose  he  did,  but  I  don't  remember. 

Q.     Can  you  remember  that  he  did  tell  you  that? 

A.  I  know  at  the  time  I  said,  "I  haven't  got  the 
money. ' ' 

Q.  So,  that  at  that  time  you  expected  to  sell  for 
six  or  seven  thousand  dollars,  and  that  is  the  time 
that  Wells  told  you  that  the  money  to  prove  up  with 
would  be  forthcoming  f  A.     Yes. 

Q.    And  you  was  to  sell  for  $412.50,  or  what  ? 

A.     No,  the  $412.50  was  to  make  final  proof. 

Q.  I  am  talking  about  this  first  talk  you  had  with 
"Wells,  when  you  expected  to  sell  that  timber  for  six 
or  seven  thousand  dollars.  A.    Yes. 

Q.  Now,  did  you  have  any  understanding  with 
Wells  then,  or  did  Wells  tell  .you,  or  had  you  agreed 
at  that  time,  to  sell  this  property  to  Wells  ? 

A.     No,  sir. 

Q.     Had  you  agreed  to  sell  it  to  anybody  else? 

A.  No,  he  said  the  money  would  be  coming  to 
make  final  proof. 

Q.  Did  you  understand  that  was  to  be  a  sale  or  a 
loan? 

A.     No,  I  didn't  understand  it  either  way. 

Q.  At  the  time  you  filed  on  this  timber  land  in 
question,  filed  your  first  papers,  had  you  at  that  time 
entered  into  au}^  kind  of  agreement,  with  any  per- 
son, firm,  or  corporation,  either  in  writing  or  oral, 
express  or  implied,  by  which  you  had  agreed  to  turn 
over  the  title  you  might  acquire  from  the  Govern- 
ment to  such  person,  firm,  or  corporation,  or  to  any- 
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one  that  they  would  direct? 

A.     That  is  before  I  filed  ? 

Q.     Yes,  at  the  time  of  filing. 

A.  Yes,  I  must  have,  because  there  had  to  be  some 
kind  of  agreement  before  I  could  get  this  money  to 
make  final  proof,  as  near  as  I  can  remember. 

Q.  You  didn't  get  the  money  to  make  final  proof 
till  long  after  that.  A.    No. 

Q.  I  am  talking  about  the  time  you  filed:  Had 
you  made  any  such  agreement,  and  if  so,  with  whom, 
and  tell  us  about  it, 

A.  I  don't  remember  just  now  exactly;  the  under- 
standing, as  I  remember,  was  that  this  money  would 
be  coming  for  me  to  make  final  proof. 

Q.  I  am  talking  about  the  time  you  filed,  paid 
your  own  filing  fees  in  the  land  office,  paid  $20  to  be 
located,  paid  your  share  of  the  team  that  brought 
you  here,  now  at  that  time,  when  you  filed  your 
papers  in  the  land  office,  what  did  3^ou  expect  to  do 
with  that  timber  1 

A.  I  expected  to  sell  it  to  somebody  that  Wells 
would  have  to  buy  it,  that  Wells  would  furnish  to 
take  it. 

Q.     When  did  you  get  that  information  ? 

A.  Well,  I  don't  remember  just  exactl}^;  it  was 
the  time  we  came  down,  he  said  the  money  would  be 
forthcoming  for  the  final  proof,  and,  of  course,  the 
people — that  was  the  understanding — the  people  that 
were  to  put  i\p  this  money  would  be  the  purchasers, 
I  supposed. 

Q.     Tell  us  the  conveersation  you  had  with  Wells 
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in  wliieh  you  got  that  supposition. 

A.  I  can't  tell  you  word  for  word;  I  don't  re- 
member exactly. 

Q.     Tell  us  where  it  was. 

A.  I  can 't  tell  you  that  either ;  it  was  on  the  road 
from  the  mine. 

Q.     That  was  the  day  you  walked  on  the  road  ? 

A.     Yes,  sir. 

Q.  Tell  us  what  Mr.  Wells  said  that  gave  you  that 
impression. 

A.  He  simply  told  me  they  would  be — he  said  the 
money  would  be  forthcoming  to  make  final  proof,  and 
these  people  would  take  it. 

Q.     At  the  six  or  seven  thousand  dollar  rate  *? 

A.     Yes. 

Q.  So  that  at  that  time  you  expected  to  get  six  or 
seven  thousand  dollars  out  of  it? 

A.     Yes. 

Q.  And  when  you  finally  sold  for  six  or  seven 
hundred  you  wasn  't  very  well  pleased  ? 

A.    No. 

Q.  And  as  a  matter  of  fact  you  have  made  re- 
peated statements  that  you  had  it  in  for  Mr.  Wells 
on  account  of  that,  haven't  you? 

A.     No,  I  never  said  I  had  it  in  for  him. 

Q.  Mr.  Nugent,  you  have  testified  here  once  to- 
day that  the  first  talk  you  had  with  Wells  about  the 
$412.50  was  when  you  came  down  to  make  your  final 
proof.     Is  that  true  or  is  it  false  ? 

A.  Why,  I  don't  remember.  You  ask  me  so 
many  questions  here  that  I  don 't  remember  one  from 
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another. 

Q,  That's  the  reason  I  am  asking  them,  so  as  to 
get  3^011  on  every  side  of  eveiything. 

A.     That's  what  I  said  this  forenoon. 

Q.     Is  that  true! 

A.  As  far  as  my  remembrance  at  th.at  time  it  is 
true. 

Q.     As  far  as  your  remembrance  this  forenoon? 

A.    Yes,  sir. 

Q.  This  afternoon  you  can  remember  better,  can 
you?  A.     Yes. 

Q,  This  afternoon  it  isn't  true,  you  want  to 
change  it,  do  you  ? 

A.     Yes,  you  can  if  you  want  to. 

Q.     Do  you  want  to  change  your  evidence  ? 

A.     Yes,  I  will  change  it, 

Q.  You  testified  this  morning  to  two  or  three  con- 
versations you  had  with  Wells  before  tiling,  and  in 
none  of  them,  you  said,  you  didn't  have  any  talk 
about  anyone  furnishing  you  any  money.  You  testi- 
fied as  you  remembered  it  this  morning,  did  you  ? 

A.    Yes. 

Q.     Do  you  want  to  change  that  now? 

A.     Yes,  I  wall  change  that  now\ 

Q.  Is  there  anything  else  you  have  testified  to  that 
you  want  to  change  ? 

A.     Not  that  I  know  of  now. 

Q.  Do  you  want  to  change  your  evidence  that  you 
gave  to  Sharp  in  this  affidavit,  that  Wells,  Ball,  and 
Hunter  and  you  were  all  together  and  received  the 
$412.50  from  Wells  in  each  others  presence?    You 
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testified   to   that   this   morning.     Do   you   want   to 

change  that  now? 

A.     Well,  why  do  you  want  me  to  change  it? 

Q.  I  don't  Avant  you  to  change  it;  I  am  asking 
you  if  you  want  to  change  it.  Were  you  four  gentle- 
men present  and  received  that  $412.50  in  each  others 
presence  % 

A.     Not  the  way  I  remember  it  now. 

Q.     So  you  want  to  change  that  now? 

A.     Yes. 

Q.  This  morning  you  testified  that  the  entries  of 
Wells,  Ball,  and  Hnuter,  to  your  own  personal  knowl- 
edge, were  made  in  exactly  the  same  manner  that 
yours  was  made.  This  afternoon  you  say  you  have 
no  personal  knowledge  as  to  how  their  claims  were 
•made.     Do  you  want  to  change  that?  A.    Yes. 

Q.  Do  you  think  of  anything  else  that  you  want  to 
change  that  you  testified  to  falsely  this  morning? 

A.     Not  that  I  remember  of  now. 

Q.  Let's  see  if  I  can't  think  of  a  few  other  things. 
When  you  sold  out  to  Wells  and  he  paid  you  $412.50 
advance  money,  and  then  $137.50  more,  you  had  no 
further  interest  in  this  claim  except  that  you  had 
$100  more  coming  when  final  receipt  was  issued. 
That 's  right,  isn  't  it  ?  A.    Yes. 

Q.  Then  when  j^ou  had  notice  that  there  was  a 
threatened  contest  of  some  kind  at  the  land  office 
here,  you  didn't  have  any  particular  interest  in  the 
claim,  did  you,  having  sold  out,  except  this  $100  ? 

A.     Yes,  I  didn't  have  any  other  interest. 

Q.     And  you  didn't  think  that  that  interest  was 
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suffieicntl}^  valuable  to  go  down  there  and  make  a 

fight  for  it  I 

A.  Well,  I  knowed  it  was  wrong,  and  T  didn't 
want  it  then. 

Q.  You  thought  it  was  wrong  because  you  had 
sold  out  before  final  receipt"?  A.     Yes, 

Q.  And  the  Government  had  told  you  that  it  was 
wrong?  A.     Yes. 

Q.     And  you  still  think  it  was  wrong? 

A.    Yes. 

Q.  And  that  is  the  reason  you  have  made  these 
statements  to  them  so  as  to  show  the  manner  in  which 
you  participated  in  the  wrong?  A.     Yes. 

Q.  And  your  evidence  to  Sharp,  and  your  evi- 
dence to  the  land  office,  and  afterwards  in  the  Borah 
trial,  and  here,  is  on  the  assumption  that,  having 
sold  out  before  final  receipt,  you  violated  the  law  ? 

A.     Yes,  sir. 

Q.  And  because  of  the  promise  the  Government 
made  to  you  of  immunity  if  you  would  testify  to  those 
facts?  A.     Yes,  sir. 

Q.  When  you  went  before  the  land  office  and  filed 
these  papers,  you  testified,  in  answer  to  the  questions 
required  to  be  asked  of  you,  Mr.  Nugent,  that  at  that 
time  you  had  entered  into  no  agreement  of  any  kind 
or  character,  with  any  person,  firm,  or  corporation, 
by  which  they  had  acquired,  or  did  acquire,  any  right, 
title,  or  interest  in  the  title  you  might  acquire  from 
the  United  States.  Was  that  statement,  at  the  time 
you  made  it,  true  or  false  ? 

A.     It  was  false,  undoubtedly. 
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Q.     And  you  knew  it  was  false  % 

A.     Yes,  to  a  certain  extent. 

Q.     And  you  intended  to  testify  falsely? 

A.     Why,  I  was  told  to  do  that  way. 

Q.  You  intended  to  do  what  you  did  do,  didn't 
you? 

A.  I  wouldn't  have,  if  it  hadn't  been  for  someone 
telling  me  it  was  all  right. 

Q.  Did  you  think  that  Mr.  Wells  knew  it  was  all 
right? 

A.  I  believed  he  did ;  I  believed  he  was  right ;  he 
said  everybody  was  taking  the  land. 

Q.  Did  you  think  at  that  time  that  it  was  all  right 
to  testify  to  what  you  knew  to  be  false  ? 

A.     Yes. 

Q.     Are  you  still  of  that  opinion  ? 

A.     No,  I  am  not. 

Q.     When  did  you  change  your  mind? 

A.     Not  very  long  after  that. 

Q.  Had  you  changed  your  mind  when  you  swore 
to  this  affidavit  for  Sharp  ?  A.    Yes. 

Q.  You  knew  you  testified  to  things  in  here  that 
were  false  ?  A.    Yes. 

Q.    And  you  intended  to  testify  falsely  to  Sharp  ? 

A.    No. 

Q.     You  did,  didn't  you?   - 

A.  My  recollection  wasn't  clear  there;  I  didn't 
remember  just  exactly  as  I  should  have. 

Q.  You  knew  wdiat  this  affidavit  was  when  j^ou 
signed  it  and  swore  to  it  ? 

A.    Well,  I  believe  I  did,  at  the  time. 
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Q.  And  the  statements  in  that  affidavit  are  not 
true,  are  they,  Mr.  Nugent  ? 

A.  Well,  that  part  where  I  saw  Wells  and  Ball 
get  the  money,  I  don 't  remember  that  positively. 

Q.     You  know  it  isn't  true,  don't  you? 

A.  Yes,  I  don't  remember  seeing  them  get  the 
money. 

Q.  So  when  you  made  your  statement  to  Mr. 
Sharp  you  hadn  't  found  out  that  it  was  wrong  to  tes- 
tify falsely "?  A.     No. 

Mr.  KEIGWIN. — What  do  you  mean  by  saying 
that  you  hadn 't  found  out  that  it  was  wrong  to  testify 
falsely'?  Do  you  mean  that  you  intentionally  mis- 
represented the  facts  to  Mr.  Sharp  % 

A.     No,  I  didn't  mean  that. 

Q.     Did  you  understand  in  signing  that  affidavit — 

Mr.  BUNDY. — Let  me  ask  him  questions. 

Mr.  KEIGWIN. — Did  you  understand  that  was 
false  when  you  said  it  to  Mr.  Sharp  % 

A.     No,  not  then  I  didn't. 

Mr.  BUNDY.— Q.     You  can  read,  can't  you? 

A.    Yes. 

Q.     And  can  you  write  ?  A.     Yes. 

Q.  And  when  you  said  in  this  affidavit — you 
signed  it  and  you  read  it  over  before  you  signed  it, 
didn't  you,  or  it  was  read  over  to  youf 

A.     I  believe  so. 

Q.  And  when  it  said  in  this  affidavit  that  James 
T.  Ball,  Abel  Edward  Hunter,  Hal  H.  Wells  and  my- 
self were  together  and  received  the  $412.50  in  each 
others  presence  from  the  said  John  I.  Wells,  you 
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knew  that  that  was  an  absolute  falsehood,  didn't 

you? 

A.  Well,  I  made  a  mistake  there;  I  didn't  re- 
member correctly. 

Q.  You  knew  it  wasn't  true,  whether  you  inten- 
tionally made  it  or  not  ? 

A.     I  know  it  isn  't  true  now. 

Q.     And  you  knew  it  wasn  't  true  then  ? 

A.     No,  I  don 't  remember  now. 

Q.     How  have  you  found  out  since  1 

A.  Well,  after  that  I  got  to  reading  it  over,  and 
I  remember  thinking  they  were  down  here  and  sup- 
posed they  took  the  land  the  same  time  I  did,  and  I 
didn't  remember  them  taking  the  money, 

Q.     Did  you  know  it  at  that  time  ? 

A.     No,  I  don't  remember. 

Q.  So  that  3'ou  signed  an  affidavit  which  con- 
tained a  statement  which  you  noAV  know,  and  knew 
then,  wasn't  true,  just  as  j'ou  did  before  the  land 
office?  A.     I  don't  remember. 

Q.  Then  when  you  went  before  the  land  office  to 
make  final  proof  they  asked  you  certain  questions, 
didn't  they?  A.     Yes. 

Q.  On  December  10,  1901,  when  you  came  down, 
how  did  you  expect  to  pay  for  this  land  ? 

A.     That  was  when  I  made  final  proof  ? 

Q.     Yes. 

A,     With  the  money  I  would  get  from  Wells. 

Q.  Did  you  expect  to  collect  some  money  that  was 
due  you  and  use  it  for  that  purpose  ? 

A.     I  don't  know;  no,  I  don't  think  so. 
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Q.  Did  you  sign  the  affidavit  1  show  you,  dated 
December  10,  1901  ? 

A.     Yes,  that  is  my  signature. 

Q.  And  swore  to  it  before  Mr.  Garrett,  the  re- 
ceiver ?  A.     Yes,  I  guess  I  did. 

Q.  In  which  j^ou  said:  "Albert  P.  Nugent,  being 
first  duly  sworn,  deposes  and  says,  that  he  is  the 
identical  Albert  P.  Nugent  who  made  timber  and 
stone  sworn  statement  No,  225,  on  September  24, 
1901,  for  the  east  half  of  the  northeast  quarter  of  sec- 
tion 15,  southeast  quarter  of  the  southeast  quarter  of 
section  10,  and  the  southwest  quarter  of  the  south- 
west quarter  of  section  11,  township  north  range  5 
east,  on  which  final  proof  was  advertised  to  be  made 
on  the  5th  day  of  December,  1901,  that  he  was  unable 
to  appear  and  offer  proof  on  said  day,  or  before  this 
10th  day  of  December,  1901,  because  he  was  unable 
to  collect  money  due  him  with  which  he  expected  to 
pay  for  this  land,  and  furthermore,  that  he  has  been 
prevented  from  coming  to  the  land  office  by  a  storm 
during  the  past  two  or  three  days. 

ALBERT  P.  NUGENT. 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
December,  1901."    Is  that  true  or  false? 

A.    It  is  false. 

Q.     You  knew  it  was  false  when  you  made  it  ? 

A.    Yes,  sir. 

Q.     And  you  did  it  intentionally  and  deliberately  ? 

A.     John  I.  Wells  incited  me  to  do  it. 

Q.  You  did  it  intentionally  and  deliberately, 
knowing  what  was  in  it  % 
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A.     Tlaroiigh  him,  I  did ;  he  told  me  how  to  do  it. 

Q.  Did  you  know  what  was  in  that  affidavit  when 
you  signed  it  ?  A.     Yes,  sir. 

Q.     And  you  knew^  it  was  false  1  A.    Yes. 

Q.     And  you  swore  to  it  ?  A.    Yes. 

Q.    And  do  you  want  to  change  that  ? 

A.    No. 

Q.     Is  it  true  ?  A.     No,  it  is  not  true. 

Q.     Do  you  want  to  change  what  you  said  in  there? 

A.    No. 

Q.  Did  you  expect  to  pay  for  this  land  with 
money  you  was  to  collect?  A.     No. 

Q.     Do  you  want  to  change  it? 

A.     No,  I  don't  want  to  change  it. 

Q.  You  said  in  this  affidavit  that  you  expected  to 
pay  for  that  land  with  money  that  was  due  you. 

A.     But  that  was  false. 

Q.  You  want  to  change  that  evidence  then,  do 
you? 

A.     That  is  false,  as  I  have  told  you  already. 

Q.  When  you  made  your  final  proof  here  you  tes- 
tified that  you  had  your  own  money.  A.     Yes. 

Q.     And  that  was  false  ?  A.     Yes. 

Q.     You  knew  it  was  false  ?  A.     Yes. 

Q.     And  you  testified  falsely,  knowing  that  fact? 

A.    Yes. 

Q.  Now  that  makes  once  you  testified  falsely 
when  you  filed  your  papers,  testified  falsely  to  all  the 
questions  asked  you  on  final  proof,  testified  falsely 
in  the  affidavit  you  made  before  Mr.  Garrett,  on  De- 
cember 10,  1901,  testified  falsely  in  the  affidavit  you 
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gave  Mr.  Sharp,  on  June  21st,  testitied  falsely  in  five 
different  parts  of  your  evidence  this  morning  that 
you  have  changed.  A.    Yes. 

Q.  Then  I  suppose,  Mr.  Nugent,  that  for  the  bene- 
fit of  the  court,  you  are  entirely  willing  to  admit  on 
the  stand  here  that  you  are  and  have  been  in  this 
matter  a  perjurer  and  a  man  who  will  testify  falsely. 

A.     Through  John  I.  Wells  I  was. 

Q.  Now^  didn't  Mr.  John  I.  Wells  tell  3'ou,  at  the 
time  he  first  spoke  to  j^ou,  that  he  had  a  concern,  a 
lumber  company,  that  he  was  acting  for  ? 

A.     How? 

Q.  Didn't  he  tell  you,  the  first  time  you  talked 
with  him,  that  he  had  a  lumber  company  he  was 
acting  for  ? 

A.  No,  I  don't  think  he  said  a  lumber  compam^; 
no,  I  don 't  remember. 

Q.  Let  me  refresh  your  recollection.  I  don't 
think  the  Barber  Lumber  Company  was  organized 
at  that  time.  Don't  you  remember  that  he  told  you 
something  about  Mr.  Barber  ? 

A.     No,  I  don't  remember  now. 

Q.     Didn't  he  tell  you  who  he  was  representing? 

A.    No. 

Q.  He  told  you  he  was  representing  somebody, 
didn't  he?  A.     I  forgot  who  that  was. 

Q.     He  mentioned  some  name,  didn  't  he  ? 

A.     I  don't  remember  now. 

Q.  Did  he  tell  you  that  he  was  representing  any- 
body ?  A.     Not  necessarily  so. 

Q.     Didhel 
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A.  I  don't  remember;  he  must  have  been,  but  I 
don't  remember, 

Q.  You  can't  remember  now  whether  he  told  you 
he  was  representing  anybody  or  not? 

A.     No,  I  don't  remember. 

Q.  So  that,  as  far  as  you  can  remember  now,  the 
talk  you  had  with  Wells  was  simply  Wells'  state- 
ment, representing  nobody. 

A.     Well,  no,  he  didn't  represent  anybody. 

Q.    He  didn't  claim  to? 

A.     No,  I  don't  think  so. 

Q.  Simply  a  statement  to  you  that  that  timber 
was  worth  six  or  seven  thousand  dollars,  and  you 
could  make  some  money  by  taking  it,  and  that  you 
would  have  to  pay  him  $20  for  the  numbers  ? 

A.    Yes. 

Q.  That  is  the  substance  of  your  first  conversa- 
tion ? 

A.    Yes. 

Q.  And  up  until  how  long  after  you  made  your 
original  filing,  you  never  had  any  other  agreement 
with  him,  except  a  promise  that  the  money  would  be 
forthcoming?  A.     Yes. 

Q.  And  that  is  the  substance  of  your  whole  evi- 
dence here,  isn't  it,  Mr.  Nugent,  that  John  I.  Wells, 
a  co-worker  in  the  mines  up  here,  who  wasn't  repre- 
senting anybody  so  far  as  you  know,  told  you  that 
there  was  a  chance  to  take  a  timber  claim? 

A.     Yes. 

Q.  That  the  money  to  prove  up  would  come  from 
some  place — he  didn't  say  where — and  that  there 
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would  be  a  nice  profit  in  it?  A.    Yes. 

Q.  You  do  not  think  then  that  you  had  any  other 
arrangement  with  him  of  any  kind  as  to  what  should 
be  done  with  this  land?  A.     No,  sir. 

Q.  So  that  any  agreement  that  you  had  at  the 
time  you  filed  your  first  papers  on  this  land  was  the 
inference  which  you  drew  from  Mr,  Wells'  statement 
to  you  that  there  would  be  somebody  to  furnish  the 
money?  A.    Yes. 

Q.     And  it  was  based  entirely  on  that? 

A.     Yes. 

Q.  And  your  evidence  as  to  any  prior  agreement 
is  all  based  on  that  inference  which  you  drew  from 
Mr.  Wells 'statement?  A.     Yes. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Nugent,  when  Mr.  Sharp  spoke  to  you 
about  this  matter  and  told  you  that  you  would  not 
be  prosecuted  if  you  told  the  truth  to  him,  did  he 
suggest  that  you  should  testify  falsely? 

A.     No,  he  said  to  tell  the  truth. 

Q.  Did  he  make  any  promise  to  you,  or  offer  any 
inducement  to  you,  to  testify  to  any  thing  that  was 
not  true? 

A.  Well,  he  said  that  for  me  to  come  through  and 
tell  the  truth  as  near  as  I  could,  and  that  the  Gov- 
ernment wouldn't  do  anything  with  me. 

Q.  I  mean  did  he  say  he  wanted  you  to  make  up 
something  that  was  not  true  and  tell  it  ? 

A.    No. 

Q.     When  you  were  talking  with  Mr.  Sharp  did 
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3^ou  have  any  motive  for  telling  him  anything  that 

was  not  true  ?  A.     No,  sir, 

Q.  Did  you  have  any  desire  to  deceive  or  mislead 
him  in  any  way  ?  A.     No,  sir. 

Q.  Did  his  promise  to  you  influence  your  state- 
ments in  any  way  ? 

A.     I  don't  quite  understand. 

Q.  I  mean,  did  his  promise  to  you  influence  you 
to  tell  him  anything  that  was  not  true? 

A.     No,  I  don't  think  so. 

Q.  Then  in  making  this  affidavit,  which  has  been 
shown  to  you,  and  which  Mr.  Bundy  has  read  to  you, 
and  concerning  which  he  has  cross-examined  you  at 
some  length,  did  you  have — you  know  the  affidavit  I 
mean*?  A.     No,  I  don't  know. 

Q,  Meaning  this  affidavit,  dated  June  21,  1902, 
executed  before  Mr.  Sharp,  as  special  agent. 

A.     Yes. 

Q.  In  making  that  affidavit  did  you  have  any 
puipose  or  intention  to  say  anything  that  was  not 
true?  A.     No,  I  didn't. 

Q.  Did  you  have  any  motive  or  disposition  to  say 
anything  to  Mr.  Sharp  which  you  did  not  believe  to 
be  true?  A.     No,  I  didn't . 

Q.  And  in  making  this  affidavit,  did  you,  or  did 
you  not,  believe  that  the  statements  made  in  there 
were  true! 

A.     I  thought  they  were  true  at  the  time. 

Q.  In  regard  to  this  statement  that  you  went  to 
John  I.  Wells'  office  and  got  this  money  in  the  pres- 
ence   of   these   other   entrymen,   Hal   Wells,    Ball, 
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Anderson,  and  Hunter,  did  you  have  any  motive  or 
reason  or  desire  or  disposition  to  impose  upon  Mr. 
Sharp?  A.    No,  I  didn't. 

Q.  Was  there  any  reason  why  you  should  say 
that  if  you  didn't  believe  at  the  time  that  it  was 
true?  A.    No,  no  reason. 

Q.  Now,  Mr.  Nugent,  have  you,  in  your  examina- 
tion this  morning,  or  your  cross-examination  this 
morning  and  this  afternoon,  intentionally  said  any- 
thing that  was  not  true?  A.     No,  sir. 

Q.  Have  you  had  any  desire  or  purpose  to  com- 
mit perjury?  A.     No,  sir. 

Q.  Have  you  any  motive  or  reason  for  deceiving 
Mr.  Bundy?  A.     No,  sir. 

Q.     Or  Mr.  Gordon  and  myself? 

A.     No,  sir. 

Q.     Or  the  Court?  A.    No,  sir. 

Q.  Mr.  Bundy  has  asked  you  whether  or  not  you 
are  a  perjurer.  Have  you  ever  committed  perjury 
in  any  other  transaction  than  this? 

A.     No,  sir. 

Q.  Are  you  in  the  habit  of  swearing  to  things 
you  don't  believe  to  be  true?  A.     No,  sir. 

Q.  And  this  is  the  only  transaction,  I  under- 
stand, in  which  you  can  tax  your  conscience  with 
ever  having  said  anything  that  was  not  true  ? 

A.     Yes,  sir. 

Q.  When  this  Government  proceeding  was  in- 
stituted against  your  entry  and  those  of  Wells, 
Anderson,  Ball,  and  Hunter,  the  decision  of  the  local 
land  office  was  against  the  entries,  was  it  not? 
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Mr.  FRASER.— The  records  show  that,  and  are 
the  best  evidence. 

Mr.  KEIGWIN. — This  is  preliminary  to  some- 
thing else.  Do  you  remember  that  the  register  and 
receiver  recommended  these  entries  for  cancella- 
tion? A.     No,  I  don't  remember. 

Q.  Do  you  remember  what  the  decision  of  the 
land  office  was?  A.     No,  I  don't  remember. 

Q.  Did  you  authorize  or  request  anybody  to  take 
an  appeal  to  the  Commissioner  of  the  General  Land 
Office  for  you?  A.     No,  sir. 

Q.  Did  you  authorize  anybody  to  take  an  appeal 
from  the  Commissioner  of  the  land  office  to  the 
Secretary  of  the  Interior  on  your  behalf? 

A.     No,  sir. 

Q.  Did  you  ask  anybody  to  represent  you  in  the 
local  land  office  in  the  first  hearing,  when  the  case 
was  tried  here?  A.     No,  sir. 

Q.     How  long  have  you  known  Mr.  John  I.  Wells? 

A.  Well,  I  don't  know  exactly;  it  has  been  pos- 
sibly ten  or  eleven  or  twelve  years;  I  don't  remem- 
ber exactly. 

Q.  You  had  known  him  some  time  before  you 
made  this  entry?  A.    Yes. 

Q.     Where  did  he  live  at  that  time? 


Centerville. 

What  was  he  doing? 

Working  in  a  mine  some  of  the  time. 

Anything  else? 

No,  I  don't  remember  just  now. 

Didn't  he  tend  bar  in  a  saloon  up  there? 
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A.  Well,  he  might  have;  I  don't  remember  ex- 
actly. 

Q.  Was  he  working  in  the  mines  for  wages,  or 
was  he  carrying  on  mining  operations  on  his  own 
account  ? 

A.  At  the  mine  where  I  worked,  he  was  working 
for  wages. 

Q.  How  long  was  that  before  you  made  your  ap- 
plication to  enter  this  land? 

A.  I  don't  recollect;  possibly  five  or  six  months 
before. 

Q.     Was  he  a  man  of  means'? 

A.  Well,  I  couldn't  say;  I  don't  know;  he  couldn't 
have  been  very  rich  or  he  wouldn  't  have  been  work- 
ing for  wages. 

Q.  Mr.  Bundy  has  suggested  that  at  that  time 
Mr.  Wells  was  as  poor  as  you  were.  Was  that  the 
way  you  thought  of  him?  A.     Yes. 

Q.  You  didn't  regard  yourself  as  a  man  of  capi- 
tal? A.     No,  sir. 

Q.  Did  you  have  enough  money  to  pay  for  this 
land,  when  you  filed  on  it?  A.     No,  sir. 

Q.     You  didn't  have  $400?  A.     No,  sir. 

Recross-examination, 
(By  Mr.  FRASER.) 

Q.  Where  did  Mr.  Sharp  first  meet  you  in  re- 
gard to  this  matter? 

A.     At  Warm  Springs,  below  Idaho  City. 

Q.     Did  you  know  he  was  coming  up  to  meet  you? 

A.     No,  sir. 

Q.     Who  introduced  you  to  Mr.  Sharp? 
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A.    He  introduced  himself. 

Q.     Tell  you  he  was  looking  for  you? 

A.  Why,  he  was  looking  for  the  entrymen,  T  be- 
lieve, something  like  that;  I  don't  remember. 

Q.  Did  he  tell  you  that  you  were  one  of  the  entry- 
men  he  was  looking  for? 

A.     Why,  I  believe  he  did;  I  ain't  sure. 

Q.  Would  you  have  made  that  affidavit  for  Mr. 
Sharp  if  he  hadn't  promised  you  immunity? 

A.     That's  the  way  I  understood  it. 

Q.  Would  you  have  signed  any  affidavit  for  Mr. 
Sharp  until  he  first  promised  you  immunity  ? 

Mr.  KEIGWIN. — Do  you  know  what  immunity 
means? 

Mr.  FRASER.— Q.  Did  Mr.  Sharp  promise  that 
if  you  made  a  clean  breast  of  it,  the  Government 
wouldn't  prosecute  you  for  what  you  had  done  in 
this  matter?  A.    I  don't  quite  understand  now. 

Q.  You  testified  at  the  land  office,  didn't  you,  in 
this  ease,  in  the  contest  in  the  land  office,  didn't  you 
testify?  A.    Yes. 

Q.     And  you  testified  in  the  Borah  trial? 

A.     Yes. 

Q.  Didn't  you  testify  at  both  of  those  trials  that 
Mr.  Sharp  had  promised  you  immunity? 

A.    Yes, 

Q.  If  he  hadn't  promised  you  immunity  would 
you  have  signed  that  affidavit? 

A.     I  don't  know  whether  I  would  or  not. 

Q.  You  were  protecting  yourself,  were  you  not, 
Mr.  Nugent?  A.     I  certainly  was. 

Q.    And  he  told  you  that  you  were  guilty  of  per- 
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jury,  did  he  not,  in  making  your  filing  1 

A,     Yes,  sir. 

Q.  And  then  you  made  this  affidavit  and  signed 
it?        A.     Yes,  sir. 

Q.  Now  how  long  after  you  signed  this  affidavit 
was  it  before  you  came  down  and  gave  your  testi- 
mony in  the  land  office,  in  the  contest  cases? 

A.     I  don't  remember  now. 

Q.     Well,  about,  as  near  as  you  can  recollect. 

A.  Oh,  four  or  five  months,  or  possibly  longer; 
I  don't  remember. 

Q.  Had  you,  in  the  meantime,  seen  Wells,  or 
Hunter,  or  Anderson,  or  any  of  these  men  that  had 
filed  with  you,  or  about  the  same  time  you  did? 

A.     If  I  did,  I  don't  remember  now. 

Q.  Did  Sharp  tell  you  that  he  was  going  to  inter- 
view those  fellows  too  in  regard  to  their  entries? 

A.  He  might  have;  I  don't  remember  now 
whether  he  did  or  not. 

Q.  Did  he  say  anything  to  you  at  that  time  about 
the  entries  of  anybody  else  except  yourself? 

A.     Why,  yes. 

Q.     What  did  he  say? 

A.  He  asked  me  about  Hal  Wells,  and  Arthur 
Anderson,  and  Ball  and  Hunter. 

Q.    Did  you  know  these  men?  A.    Yes. 

Q.     You  knew  them  pretty  well? 

A.     Well,  I  guess  I  did. 

Q.     On  terms  of  friendship  with  them? 

A.    Yes,  sir. 

Q.    For  a  number  of  years? 
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A.     Not  very  many  years. 

Q.     For  awhile  I  A.     Yes. 

Q.  And  you  deliberately  made  that  affidavit  that 
they  made  their  entries  in  the  same  way  you  did, 
didn't  you?  A.     Yes. 

Q.  Why  did  you  want  to  say  that  against  those 
entrymen  unless  it  was  true  ? 

A.     I  was  mistaken,  that  was  all. 

Q.  And  you  put  that  mistake  in  and  swore  to  it 
against  these  men  that  were  friends  of  yours? 

A.    I  was  mistaken  at  the  time. 

Q.    It's  in  there,  isn't  it? 

A.     Yes,  it's  in  there. 

Q.  During  those  four  or  five  months,  did  you  ever 
tell  any  of  these  other  entrymen  that  you  had  made 
this  affidavit  to  Sharp?  A.     I  don't  remember. 

Q.  You  never  told  them  that  you  had  confessed 
and  made  a  statement? 

A.     No,  I  don 't  remember  that  I  did. 

Q.  Do  you  think  you  did?  What  is  your  best 
recollection? 

A.     I  don't  remember;  I  have  no  recollection. 

Q.  Do  you  remember  any  one  of  those  entrymen 
that  you  ever  told  that  you  had  made  a  statement  to 
Mr.  Sharp,  that  you  had  told  Sharp  that  their  entries 
W'Cre  illegal  entries,  in  effect? 

A.     I  don 't  remember  now. 

Q.  Then  the  first  that  these  other  entrymen  knew 
that  you  had  made  such  a  statement  and  turned 
State's  evidence  was  when  you  came  down  to  the 
land  office,  wasn't  it,  and  gave  your  testimony? 
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A.     I  don't  know;  possibly  it  was. 

Q.  Now  at  the  time,  and  up  till  the  time  you  came 
to  testify  in  the  land  office,  these  men  had  no  rea- 
son to  believe  that  you  had  made  any  statement  to 
Sharp  or  anybody  else,  had  they? 

A.     I  don't  know;  they  might  have. 

Q.     I  mean,  as  far  as  you  knoAv. 

A.     As  far  as  I  know. 

Q.     You  hadn't  informed  them? 

A.     No;  I  might  have,  but  I  don't  remember  it. 

Q.  And  this  letter  written  about  this  contest  was 
written  in  good  faith,  wasn't  it,  so  that  you  could 
look  after  your  own  claim? 

A.     Possibly  it  was. 

Q.  After  you  made  this  affidavit  and  had  been 
promised  immunity  you  didn't  care  what  became  of 
your  claim,  did  you?  You  wasn't  going  to  contest 
it  any  further  in  the  land  office?  A.     No,  sir. 

Q.     And  you  had  lost  interest  in  it,  hadn't  you? 

A.     Yes. 

Q.  And  you  went  to  the  land  office  and  testified  at 
the  land  office  that  the  statements  you  made  when 
you  filed  your  application  were  false,  did  you  not? 
Did  you  testify  in  the  contest  before  the  laud  office 
here  that  your  answers  w^hich  w^ere  given  in  your  ap- 
plication to  purchase  were  false  ? 

A.    Yes,  I  believe  I  did. 

Q.  And  that  your  answers  at  the  time  you  proved 
up  were  false?  A.     Yes,  I  believe  I  did. 

Q.  Were  you  a  witness  for  any  other  entryman? 
Were  you  a  witness  for  Arthur  Anderson? 
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A.     Yes,  sir. 

Q.  Didn't  you  testify  for  Arthur  Anderson  before 
the  land  office  that  his  financial  standing  was  good"? 

A.     Yes. 

Q.     Was  that  true  or  false  1 

A.  As  far  as  I  know,  I  didn't  think  it  was;  I 
think  it  was  false. 

Q.  Was  there  anybod}^  that  induced  you  to  swear 
falsely  for  Arthur  Anderson? 

A.     Well,  not  that  I  know  of. 

Q.  Didn't  you  testify  as  a  witness  for  Arthur 
Anderson  when  he  made  his  final  proof  that  he  got 
his  money  from  placer  mining  by  which  to  pay  for 
the  land? 

A.     I  don't  remember  now;  possibly  I  did. 

Q.     Well,  if  you  did,  was  it  true  or  false? 

A.     I  don't  remember  about  whether  I  did  or  not. 

Q.     What  is  your  best  recollection? 

Mr.  KEIGWIN.— I  think  you  had  better  show 
him  the  papers. 

Mr.  FRASER. — Anderson's  papers  are  in,  and  will 
show  for  themselves. 

The  EXAMINER.— The  question  as  to  whether, 
if  he  made  this  statement,  it  was  true  or  false,  is 
the  same  question  precisely  that  Mr,  Bundy  objected 
to  when  propounded,  but  we  ought  to  get  through 
this  examination  some  time. 

Mr.  FRASER. — Isn't  it  a  fact  that  you  swore 
falsely  in  the  land  office  for  the  purpose  of  procur- 
ing $250  ?  A.     Through  John  I.  Wells,  yes. 

Q.     And  you  made  all  these  false  statements  for 
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the  purpose  of  procuring  $250? 

A.     Through  John  I.  Wells,  yes,  I  did. 

Q.     Would  you  swear  falsely  now  for  $250? 

A.     No,  sir,  I  wouldn't. 

Q.    Have  you  reformed  ?  A.    I  have. 

Q.    When? 

A.    Since  I  got  into  this  trouble. 

Q.  Then  if  you  testified  in  this  affidavit,  which  you 
now  say  you  did,  before  Sharp,  and  you  say  a  part 
of  that  is  false,  in  that  affidavit,  what  was  the  con- 
sideration of  that  false  testimony — the  immunity 
which  Sharp  promised  you? 

Mr.  KEIGWIN. — That  question  is  objected  to  on 
the  ground  that  it  assumes  that  the  witness  testified 
falsely  in  the  affidavit  made  before  Mr.  Sharp.  The 
witness  has  not  stated  that  he  testified  falsely  in 
that  affidavit,  but  has  testified  directly  to  the  con- 
trary. 

Mr,  BUNDY. — He  has  testified  that  two  things  in 
the  affidavit  were  absolutely  false. 

Mr.  KEIGWIN.— The  witness  has  testified  that 
there  are  two  averments  in  this  affidavit  as  to  the 
truth  of  which  he  does  not  remember,  and  that  his 
intention  in  making  the  affidavit  was  to  tell  no  more 
than  the  truth. 

Mr.  FRASER.— Q.  I  think,  Mr.  Nugent,  that  I 
will  ask  you  this  question:  Did  you  not  testify  for 
Mr.  Bundy  that  this  part  of  this  affidavit  was  false, 
and  I  will  read  it:  "And  Hal  H.  Wells  and  myself 
were  together  and  received  $412.50  each."  Didn't 
you  state  to  Mr.  Bundy  that  that  was  false? 


2722  Tlic  United  States  of  America 

(Testimony  of  Albert  P.  Nugent.) 

A.     Yes,  that  was  my  knowledge  at  that  time. 

Q.     It  is  false,  isn't  if?  A.     Yes. 

Q.  And  what  was  the  consideration  for  this  false 
testimony  in  this  affidavit?  Was  it  the  immunity 
which  Shai^p  promised  you?  A.     No,  sir. 

Q.     What  was  it  then? 

A.     It  was  a  mistake  on  my  part. 

Q.  All  these  false  statements  you  made  here  in 
tlie  land  office  were  mistakes,  were  they  ? 

A.    Yes. 

Q.  Then  every  time  you  have  made  a  false  state- 
ment you  claim  that  it  was  a  mistake,  do  you? 

A.    No,  it  was  through  Wells  that  I  made  them. 

Q.     Was  this  through  Wells,  in  the  affidavit? 

A.     No,  not  that. 

Q.  Then  this  was  a  false  statement  made  through 
Sharp,  wasn't  it? 

A.  No,  not  necessarily ;  it  was  my  own  statement. 
I  remember  we  were  all  done  talking  about  the  mat- 
ter before,  and  I  just  supposed  that  that  was  the 
case. 

Mr.  IvEIGWIN. — I  want  to  ask  this  witness  one 
more  question.  Has  anybody  promised  3'ou  $250  or 
any  other  sum  for  testifying  here  to-day  as  you 
have?  A.    No,  sir. 

Mr.  KEIGWIN.— Will  you  agree  that  this  is  a 
copy  of  the  affidavit? 

Mr.  BUNDY.— Oh,  sure. 

Mr.  KEIGWIN. — Counsel  for  the  complainant  of- 
fer in  evidence  a  typewritten  copy  of  an  affidavit, 
purporting  to  be  executed  by  Albert  P.  Nugent,  be- 
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fore  Louis  L.  Sharp,  special  agent,  bearing  date 
June  21,  1902,  being  the  affidavit  which  has  been 
several  times  exhibited  to  the  witness  Albert  P. 
Nugent,  concerning  which  he  has  been  examined  and 
cross-examined,  and  which  it  is  stipulated  is  a  true 
copy  of  the  original  affidavit  executed  at  the  time 
and  place  and  in  the  manner  indicated  by  the  said 
copy. 

(Marked  Plaintife's  Exhibit  No.  140F.) 

(Witness  excused.) 

[Testimony  of  Arthur  Anderson,  on  Behalf  of  the 
Complainant  (Recalled).] 

ARTHUR  ANDERSON,  recalled  as  a  witness  on 
behalf  of  the  complainant,  testified  as  follows: 

Direct  Examination, 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Anderson,  do  you  remember  when  you 
came  down  to  Boise  to  make  your  final  proof  and 
saw  Mr.  Wells  about  getting  the  money  for  it  ? 

A.     Yes,  sir. 

Q.     Do  you  remember  where  you  saw  Mr.  Wells'? 

A.  Saw  him  in  the  street  some  place;  I  don't  re- 
member exactly. 

Q.     Do  you  know  where  Mr.  Wells  got  the  money  ? 

A.     No,  I  do  not. 

Q.  Do  3'ou  remember  seeing  him  go  to  John  Kiu- 
kaid's  office  and  get  the  money  1 

A.     No,  sir. 

Q.     Did  he  have  the  money  in  his  pocket  *? 

A.     Yes,  sir. 
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Q.     And  he  gave  it  to  you  in  the  street? 

A.  No,  he  didn't  give  it  to  me  in  the  street;  he 
give  it  to  me  in  an  office  in  the  Pacific  Hotel. 

Q.     Was  it  an  office  on  the  first  floor,  or  upstairs'? 

A.     It  was  a  step  or  two  up. 

Q.  It  was  an  office,  was  it?  It  wasn't  a  bed- 
room! A.    Yes,  sir. 

Q.  Was  anybody  else  present  when  j'ou  got  the 
money?  A.     No,  sir. 

Q.     You  were  there  by  yourself? 

A.     Yes,  sir. 

Q.  Was  anybody  else  waiting  in  the  neighbor- 
hood? 

A.  No,  Albert  Nugent  went  with  me,  but  he  went 
in  ahead  of  me. 

Q.    Did  he  get  his  money  first? 

A.  I  think  he  did;  I  can't  sa)^,  because  I  didn't 
see  him. 

Q.     Then  you  went  in  after  Nugent? 

A.    Yes,  sir. 

Q.     What  did  Wells  say  to  you  about  Nugent? 

A.  I  don't  remember  him  saying  an3'thing;  I 
think  he  said,  "You  follow  Nugent,"  he  says,  "and 
he  will  tell  you  where  to  go." 

Q.  Was  anyone  present  when  you  got  your 
money?  A.     No,  sir. 

Q.     No  one  else  in  the  room  but  you  and  Wells  ? 

A.     No,  sir. 

Q.  Now,  Mr.  Anderson,  do  you  remember  having 
a  conversation  with  John  I.  Wells,  in  which  he  said 
that  you  would  get  $650  for  your  claim,  before  mak- 
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ing  final  proof? 

A.  Well,  I  think  he  spoke  of  it  once,  but  1  can't 
tell  exactly  when  it  was,  shortly  before. 

Q.  Do  you  remember,  shortly  before  you  came 
down  here  to  make  final  proof — 

A.     Oh,  before  I  come  down  here'? 

Q.    Yes.  A.    No,  sir. 

Q.  That  he  told  you  3^ou  could  have  $650  for  your 
claim?  A.    No. 

Q.  When  did  you  first  learn  that  you  would  get 
$650  for  youi'  claim'? 

A.     I  learned  it  from  Albert  Nugent. 

Q.    When  did  he  tell  you? 

A.  Well,  he  asked  me  if  I  wanted  to  sell  my  claim 
for  that.  He  didn't  tell  me  I  would  get  it,  but  he 
said  he  could  get  that  for  it. 

Q.     What  did  you  say? 

A.    I  told  him  I  wouldn't  sell  it  for  that. 

Q.    You  told  Nugent  you  wouldn't  sell  for  that? 

A.    Yes. 

Q.    What  did  he  say  to  you? 

A.  Well,  I  asked  him  if  he  was  going  to  sell  it 
and  he  said  yes. 

Q.    Then  did  you  agree  to  sell  for  $650? 

A.     I  didn't  have  no  more  conversation  with  hun. 

Q.  WhejL  did  Mr.  Wells  tell  you  that  he  would 
give  you  $650  for  it? 

A.     That  I  don't  remember,  when  he  told  me. 

Q.  Do  you  remember  that  he  did  tell  you  that 
you  would  get  $650? 

A.     Well,  I  think  he  did;  I  don't  exactly  remem- 
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ber  whether  he  did  or  not. 

Q.     Were  you  willing  to  sell  for  $650? 

A.  Well,  when  I  come  down  here  I  was;  I  didn't 
come  down  though  exactlj'  with  the  intention  to  sell, 
because  I  thought  if  I  didn't  prove  up,  I  could  take 
up  another  claim,  if  I  didn't  prove  up,  and  I  asked 
Mr.  Hawley  about  it. 

Q.  And  he  told  you  that  you  would  lose  your 
right  if  you  proved  up  ?  A.     Yes,  sir. 

Q.     And  then  were  you  willing  to  sell  for  $650? 

A.  Well,  yes,  I  come  to  the  conclusion  that  I 
would  sell, 

Q.  Now,  Mr.  Anderson,  don't  you  remember  that 
Mr.  Wells  told  you  that  you  would  have  to  take  $650 
for  the  claim!  A.     That  I  had  to  take  it? 

Q.    Yes. 

A.     No,  he  didn't  say  them  words. 

Q.     What  did  he  say? 

A.  Oh,  well,  he,  when  I  saw  him  first  and  come 
down  to  prove  up,  "Well,"  he  says,  "did  you  come 
to  the  conclusion  that  you  would  prove  up?"  "Yes, 
I  believe  I  will."  And  that  is  all  we  said,  except 
that  he  said,  "Well,  I  will  have  to  rustle  to  get  the 
monej^  for  you." 

Q.  Didn't  he  tell  you  that  if  3^ou  didn't  want  to 
sell  for  $650  you  needn't  come  down  to  prove  up? 

A.     Yes,  I  believe  he  made_that  remark. 

Q.     You  remember  that?  A.    Yes. 

Q.     When  was  that? 

A.  I  don't  remember;  it  was  some  week  or  ten 
days  before  I  got  notice  to  prove  up. 
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Q.  That  was  up  in  the  country  that  he  told  you 
that?  A.     I  think  it  was. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  He  told  you,  Mr.  Anderson,  didn't  he,  that 
that  was  all  the  claims  were  bringing  then,  $650? 

A.    Yes,  sir. 

Q.  And  that  if  you  proved  up  and  wanted  to 
sell  now  thcij  was  all  you  would  he  able  to  get  out 
of  it?  A.    Yes,  sir. 

Q.  At  the  time  Mr.  Sharp  got  this  statement  from 
you,  you  told  us  the  other  day  that  you  and  he  had 
a  little  celebration  that  night?  A.     Yes,  sir. 

Q.  What  time  did  you  and  Mr.  Sharp  commence 
that  drinking  business? 

A.  It  must  have  been  half-past  eight  or  nine  in 
the  evening. 

Q.     When  did  you  finish? 

A.     Some  time  about  two  o'clock  in  the  morning. 

Q.     What  were  you  drinking? 

A.     Whiske}^  punch. 

Q.  So  by  two  o'clock  in  the  morning  both  you 
and  Sharp  were  in  pretty  good  shape? 

A.     Yes,  sir. 

Q.  And  then  you  signed  up  the  affidavit  in  the 
morning,  was  it?  A.     Yes,  sir. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Anderson,  was  it  two  o'clock  in  the  morn- 
ing when  you  signed  this  affidavit? 
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A.     Yes,  sir. 

Q.     You  are  sure  of  that? 

A.  I  am  sure  of  that;  I  am  sure  it  was  that  late, 
it  may  have  been  a  little  later. 

Q.     Do  you  remember  signing  if? 

A.  Yes,  I  remember — well,  not  distinctly;  I 
think  he  asked  me  to  sign  it,  and  I  think  I  signed 
it;  I  ain't  positive  of  it  though. 

Q.     Where  was  this  signed"? 

A.     It  was  in  Poncia's  establishment. 

Q.     In  the  bar-room? 

A.  Well,  in  the  bar-room  and  a  kind  of  a  store 
together. 

Q.     And  it  was  two  o'clock  in  the  morning"? 

A.     Yes,  sir. 

Q.     And  the  bar-room,  was  still  open  % 

A.  Oh,  it  kept  open  all  night  if  there  was  any- 
body there. 

Q.     And  other  people  were  there  % 

A.     No,  sir. 

Q.     Nobody  else  there? 

A.     No,  sir,  nobody  else. 

Q.  What  became  of  Miss  Clowry  and  Miss  Pon- 
cia? 

A.     She  was  in  bed  and  so  was  Mrs.  Poncia. 

Q.     And  you  went  up  to  their  bedrooms'? 

A.     No,  Mr.  Poncia  called  them  up. 

Q.  And  they  got  up  and  put  on  their  clothes  and 
came  do\Yn  there  at  two  o'clock? 

A.     Yes,  sir. 

Q.     You  are  sure  of  that? 
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A.  Well,  I  ain't  positive  they  was  in  bed,  but 
they  was  called  in  there. 

Q.     The}^  were  called  from  upstairs'? 

A.  No,  not  from  upstairs,  because  there  ain't  no 
upstairs. 

Q.  You  don't  know  what  time  these  ladies  left 
this  bar-room  f  A.     No,  sir. 

Q.     Had  they  been  drinking  with  youl 

A.     No,  sir. 

Q.  They  were  sitting  around  the  bar-room  in  the 
early  part  of  the  evening,  were  they? 

A.     No,  they  w^ere  sitting  in  a  sitting-room. 

Q.     You  don't  know  what  time  they  retired"? 

A.  I  don't  know;  they  might  have  retired,  as  far 
as  I  know,  about  ten  or  eleven  o  'clock. 

Q.     Did  you  notice  the  clock? 

A.  No ;  of  course,  I  missed  them  going  back  and 
forth. 

Q.     Did  you  have  a  watch?  A.    Yes. 

Q.  Did  you  look  at  your  watch  when  the  ladies 
went  to  bed  ? 

A.  No,  sir,  it  didn't  concern  me  any  whether 
they  went  to  bed  or  not. 

Q.  Did  you  look  at  your  watch  when  you  signed 
the  affidavit?     • 

A.     No,  there  was  a  clock,  Poncia  has  a  clock. 

Q.     In  the  bar-room?  A.     Yes. 

Q.  Do  you  remember  now  whether  it  w'as  two 
o'clock  or  later? 

A.  I  ain't  positive  that  it  was  two  o'clock  ex- 
actly, but  it  was  in  the  neighborhood  of  that. 
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Q.    It  might  have  been  three,  mightn't  it? 
A.     I  don't  think  it  was  quite  that  late,  because 

I  went  home  to  my  ow^n  place  and  had  quite  a  sleep 

there  before  daylight. 
(Witness  excused.) 

[Testimony  of  G,  D.  Hoseley,  on  Behalf  of  the 
Complainant.] 

G.  D.  HOSELEY,  produced  as  a  witness  on  be- 
half of  the  complainant,  being  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     You  are  G.  D.  Hoseley?  A.    Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Hoseley? 

A.     I  am  now  here  in  Boise. 

Q.     Do  you  live  here  now? 

A.    No,  not  living — staying. 

Q.  And  where  did  you  reside  in  1903,  in  the  early 
part  of  1903?  A.     I  was  in  Wisconsin, 

Q.     What  was  your  occupation  at  that  time? 

A.     I  worked  in  the  lumber  woods. 

Q.  Where?  Employed  by  any  lumber  company 
at  that  time?  A.    Yes,  sir. 

Q.     What  company? 

A.  Williamson  &  Libby  Lumber  Company,  of 
Osh  Kosh,  Wisconsin. 

Q.  How  long  had  you  been  employed  by  that 
company?  A.     About  two  years. 

Q.     Where  were  you  employed  before  that? 

A..   I  was  working  for  myself  before  that. 
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Q.  Were  you  ever  employed  by  the  Northwestern 
Lumber  Company? 

A.     Yes;  not  as  a  salaried  man,  just  odd  jobs. 

Q.  How  long  had  you  been  employed  by  the 
Northwestern  Lumber  Company"? 

A.  I  think  I  had  been  working  off  and  on  with 
them  for  maybe  fifteen  or  eighteen  years, 

Q.     Who  was  the  president  of  that  company? 

A.     In  the  first  place,  Mr.  D.  R.  Moon. 

Q.  Was  he  the  father  of  Sumner  G.  Moon,  the 
defendant  mentioned  here?  A,     Yes,  sir. 

Q.  Do  you  know  who  succeeded  Mr.  D.  R.  Moon 
in  the  presidency  of  that  company? 

A.     Mr.  James  T.  Barber. 

Q.  Of  Eau  Claire,  Wisconsin,  another  of  the  de- 
fendants in  this  suit?  A.     Yes,  sir. 

Q.  I  understood  you  to  say  you  hadn't  been 
working  for  the  Northwestern  Lumber  ComiDany  for 
two  or  three  years, 

A.  Or  several  years,  I  hadn't  worked  direct,  but 
I  had  worked  for  the  Montreal,  a  branch  of  the 
Northwestern. 

Q.  Do  you  remember  the  occasion  of  your  first 
visit  to  Boise,  Idaho  1  A.    Yes,  sir. 

Q.     When  did  you  first  come  to  Idaho? 

A.     In  July,  1903. 

Q.     State  how  you  haj)pened  to  come  to  Idaho. 

A.     I  come  by  the  request  of  Mr.  Barber, 

Q.     Mr.  James  T.  Barber?  A.     Yes,  sir. 

Q.  Now  what  did  Mr.  Barber  say  to  3^ou  about 
coming  ? 
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A.  Well,  he  said  he  would  like  to  have  me  come 
out  and  look  over  the  country,  and  see  what  I  thought 
of  it. 

Q.     And  were  you  to  be  paid  for  that? 

A.  No,  sir,  he  said  he  would  pay  my  expenses, 
but  he  wouldn't  give  me  anything  for  coming,  be- 
cause it  would  be  a  good  trip  for  me. 

Q.  Do  you  remember  when  you  left  your  home  in 
Wisconsin  to  come  to  Idaho  on  that  occasion? 

A.    Yes. 

Q.     When  was  it? 

A.  It  was  in  July,  I  don't  remember  just  the 
time  in  July,  but  I  judge  probably  about  the  mid- 
dle of  July,  maybe  a  little  before. 

Q.    And  you  came  directly  to  Boise? 

A.    Yes,  sir. 

Q.  Did  you  have  any  letters  to  introduce  you  to 
anyone  here?  A.     No,  sir. 

Q.     Did  you  come  alone,  or  with  some  one? 

A.     I  came  alone. 

Q.    Whom  did  you  meet  when  you  arrived  here? 

A.  I  didn't  meet  anybody;  there  was  nobody 
here. 

Q.  Were  you  just  to  come  to  look  around  Boise, 
or  what  were  you  to  do? 

A.     No,  I  was  waiting ;  Mr.  Barber  was  to  come. 

Q.  And  how  long  after  your  arrival  here  did  Mr. 
Barber  come? 

A.     I  think  about  two  days. 

Q.     And  you  then  had  a  conference  with  him? 

A.    Well,  yes,  not  much  of  a  conference  either. 
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Q.     Did  you  meet  Governor  Frank  Steunenbergi 

A.     Yes,  after  he  came  I  met  him. 

Q,     Did  Mr.  Barber  introduce  you  to  him? 

A.  I  think  so;  I  don't  remember  about  that,  but 
I  think  so. 

Q.  Now  after  you  met  Mr.  Barber  and  Governor 
Steunenberg  at  Boise  did  you  receive  any  instruc- 
tions as  to  where  you  were  to  go,  or  what  part  of 
the  country  you  were  to  look  over?  A.     Yes. 

Q.     And  what  were  your  instructions'? 

A.  I  was  to  go  up  throug  the  Basin  country,  and 
up  to  Kempner's,  Crooked  River. 

Q.  Were  you  to  go  alone,  or  was  someone  to  go 
with  you? 

A.  No,  they  said  there  would  be  a  man  to  go 
with  me. 

Q.     Did  they  find  a  man  to  go  with  you? 

A.    Yes,  sir, 

Q.     Who  was  that  man?  A.     Mr.  Downs. 

Q.    Mr.  Patrick  Downs?  A.    Yes,  sir. 

Q.     And  where  did  you  go? 

A.  Went  up  through  the  Basin  and  up  to  Kemp- 
ner's. 

Q.  And  do  you  remember  what  townships  you 
went  over? 

A.  Well,  I  know  we  went  through  towns  6-7 — I 
don't  remember,  but  I  know  since  that  that  was  the 
town  we  went  through — and  some,  I  think,  in  6-5; 
went  up  through  by  Idaho  City;  I  don't  remember 
now,  went  up  the  main  road  anyway. 

Q.     Did  you  go  up  on  Grimes  creek? 
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A.     No,  I  didn't  go  on  Grimes  creek  that  trip. 

Q.     What  were  you  to  report  on  I 

A.  Well,  on  the  quality  of  the  timber,  and  partly 
on  the  quantity,  and  the  feasibility  of  logging  it  and 
driving  it. 

Q.  Did  Mr.  Barber  tell  you  how  much  timber  he 
or  his  company  owned  in  Idaho  at  that  time  % 

A.     I  don't  think  so,  not  at  that  time,  no. 

Q.     And  how  long  were  you  up  in  the  woods "? 

A.  Well,  I  think  we  was  a  day  or  two  at  Kemp- 
ner's  before  Mr,  Barber  came,  looking  around  there. 

Q.     Then  did  Mr.  Barber  meet  you  at  Kempner  's  ? 

A.     He  came  to  Kempner 's,  yes. 

Q.     And  did  he  go  over  the  land  with  you? 

A.    No. 

Q.  Did  he  give  you  any  further  instructions 
then? 

A.  Well,  he  said  we  had  better  go  down  the 
Crooked  Biver,  and  down  the  north  fork,  and  down 
the  main  river,  to  see  what  I  thought  of  that  coun- 
try. 

Q.     And  you  did  that?  A.     Yes. 

Q.  And  did  he  wait  at  Kempner 's  till  you  re- 
ported to  him,  or  did  he  return  to  Boise? 

A.    He  returned  to  Boise. 

Q.     And  when  did  you  see  him  again? 

A.     Well,  when  I  got  back  and  came  to  Boise. 

Q.  And  you  made  a  report  to  him  on  the  quan- 
tity and  quality  of  the  timber? 

A.  Well,  in  regard  to  quantity,  I  looked  over 
some  of  the  timber,  but  I  didn't  have  much  time  to 
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look  over  the  timber;  it  was  more  on  the  feasibility 

of  the  driving  proposition  and  the  logging. 

Q.  Then  do  you  remember  when  you  went  back 
to  Wisconsin? 

A.  Yes,  I  went  back  in  August,  first,  along  about 
the  first  of  August. 

Q.  And  after  you  returned  to  your  home  in  Wis- 
consin did  you  receive  any  communication  from  Mr. 
Barber  or  Mr.  Moon  with  reference  to  further  em- 
plo}Tnent  *? 

A.  Not  about  any  employment;  I  received  a  let- 
ter from  Mr.  Barber  saying  that  he  would  like  to 
have  me  come  to  Eau  Claire. 

Q.  Did  you  receive  one  from  Mr.  Moon  before 
that  ?  A.     I  never  knew  Mr.  Moon. 

Q.  And  you  received  a  letter  from  Mr.  Barber 
telling  you  to  come  to  Eau  Claire. 

A.     Yes,  sir. 

Q.    Did  you  go  I  A.    Yes,  sir. 

Q.  Do  you  remember  when  it  was  that  you  went 
there  % 

A.  Well,  it  might  be,  the  first  trip,  I  think  prob- 
ably it  must  have  been  along  about  the  last  of  Au- 
gust; I  can't  tell  exactly. 

Q.     And  what  did  Mr.  Barber  want  with  youf 

A.  He  wanted  me  to  come  out,  as  a  salaried  man, 
to  Idaho. 

Q.     Tell  all  you  can  that  happened  after  that. 

A.  Well,  he  said  that  he  would  like  to  have  me 
go  out  there  and  take  hold  of  the  logging  and  driv- 
ing for  them,  and  we  argued  the  case  about  salary 
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and  one  thing  and  another,  and  I  think,  if  I  remem- 
ber right,  that  I  told  him  I  would  go  home  and  take 
it  up  with  my  wife,  and  I  think  that  is  what  we 
agreed  on,  but  I  believe  I  was  to  go  back  again  to 
give  him  his  final  answer  and  decide. 

Q.  And  you  did  go  back,  and  you  gave  him  a  final 
answer,  and  then  you  left  for  Boise? 

A.  Well,  not  just  then;  then  I  went  back  home 
and  packed  my  goods  and  things  and  started  as 
quick  as  I  could. 

Q.     When  did  you  arrive  at  Boise? 

A.     On  the  21st  day,  I  think,  of  September. 

Q.  And  do  you  remember  what  day  you  left  Wis- 
consin to  come  here? 

A.  Well,  I  think  I  was  a  little  better  than  four 
days  on  the  road;  I  must  have  left  about  the  16th 
or  17th,  Nealsville. 

Q.  And  when  did  your  salary  begin,  as  an  em- 
ployee of  the  Barber  Lumber  Company — before  you 
arrived  here  or  after? 

A.  I  think  it  started  from  the  day  I  arrived  here, 
on  the  21st,  if  I  remember  right. 

Q.  I  will  ask  you,  after  you  had  your  talk  with 
Mr.  Barber  relative  to  what  your  salary  should  be 
you  then  went  to  your  home,  and  came  from  your 
home  down  here ;  it  that  correct  ? 

A.  Yes,  when  I  give  him  the  decided  answer,  and 
went  back,  and  I  think  we  talked  it  over;  I  wasn't 
there  only  between  trains,  then  I  came  back  to 
Nealsville  and  packed  as  quick  as  I  could  and  got 
a  car  and  came  on  through. 
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Q.  And  you  didn't  see  Mr.  Barber  again  after 
that  conversation,  before  you  left  your  home  to  come 
to  Boise?  A.     No,  sir. 

Q.  And  do  you  remember  how  many  days  you 
were  in  packing,  and  in  getting  your  car  and  get- 
ting ready  to  leave? 

A,  Oh,  no,  I  can't  say,  but  I  should  say  that  I 
was  about — I  done  it  very  quick;  I  don't  think  it 
would  exceed  four  days. 

Q.     Wasn't  it  a  week  or  ten  days? 

A.  Well,  it  might  have  been,  only  it  don't  seem 
to  me  it  was  that  long;  I  couldn't  say;  I  got  here 
as  quick  as  I  could  anyway. 

Q.  Do  you  remember,  in  your  talk  with  Mr.  Bar- 
ber, before  you  left  Wisconsin,  of  him  telling  you 
how  many  million  feet  of  timber  they  had  in  Idaho 
at  that  time  ? 

A.  Well,  I  don't  remember  about  him  saying 
how  many ;  he  either  said  it  or  read  it,  about  the  ap- 
proximate amount. 

Q,     And  how  much  was  that? 

A.  It  was  about  five  hundred  million,  if  I  re- 
member right. 

Q.  And  you  came  down  here  and  reported  that 
there  was  about  five  hundred  and  fifty  million? 

A.  I  think  after  I  got  here  and  looked  the  coun- 
try over,  I  raised  the  estimate ;  I  think  that  was  my 
report;  I  don't  remember  just  what  the  report  was. 

Q.  Now  one  of  the  times  that  you  saw  Mr.  Bar- 
ber before  leaving  Wisconsin,  he  gave  you  this  book 
that  I  hold  in  my  hand,  did  he  ? 
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A.  I  guess  so;  let  me  see,  (Witness  takes 
book.)  Yes,  sir,  he  handed  me  the  book;  that  was 
the  last  time  I  saw  him. 

Q.  And  what  was  that  book  supposed  to  con- 
tain? 

A.     Supposed  to  contain  the  Barber  lands. 

Q.  And  it  was  supposed  to  contain  the  lands 
that  you  were  to  work  over  in  Idaho  1 

A.     I  suppose,  yes,  and  log  over. 

Q.  And  how  long  did  you  work  for  the  Barber 
Lumber  Company? 

A.  I  think  it  was  the  21st  day  my  time  started, 
in  September,  1903,  and  I  believe  that  I  settled  up 
with  Mr.  Chapman  on  the  1st  day  of  June  the  year 
following. 

Q.     The  year  following  or  two  years  following? 

A.     The  year  following. 

Q.  And  that  book  that  you  have  just  identified 
was  to  be  your  guide  and  chart  of  the  property  of 
the  Barber  Lumber  Company  that  you  were  to  work 
over  ? 

A.     Well,  that  was  the  book  I  had,  yes. 

Q.     That  is  the  only  book  you  had,  wasn't  it? 

A.  Yes;  sometimes  I  had  plots  and  things,  but 
that  w^as  the  book  I  carried  in  my  pocket. 

Q.  Now  I  notice  that  there  are  a  great  many 
plats  of  townships  in  this  book;  each  page  repre- 
sents a  township,  and  there  are  a  number  of  differ- 
ent marks  in  the  sections  in  these  various  townships. 
I  will  ask  you  whether  or  not,  after  looking  through 
that  book,  you  will  state  that    the    marks,    checks, 
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and  dots  in  those  various  sections  in  the  townships, 

in  red  ink,  were  in  that  book  when  you  received  itf 

A.  The  V's,  if  I  remember  right,  was,  if  I  re- 
member right,  was  lands  owned  by  the  Barber  Lum- 
ber Company. 

Q.     What  about  the  others  ? 

A,     Well,  the  others — 

Q.     The  V  's  are  the  red  ink  marks  ? 

A.     There  are  other  marks  there  besides  the  V's. 

Q.  Now,  I  will  ask  you  about  the  marks  in  6-4, 
in  red  ink;  were  they  in  there  when  you  left  Wis- 
consin? A.     I  don't  believe  they  w^ere. 

Q.  Who  put  those  marks  in  red  ink  in  6-4  in  that 
bookf  A.     That  I  can't  say,  Mr.  Gordon. 

Q.     Did  you  put  them  in  there? 

A.     No,  sir,  I  can't  say  who  put  them  in  there. 

Q.  You  carried  that  book  with  you  all  the  time, 
didn't  you? 

A.  Oh,  generally  speaking,  I  don't  suppose  I 
ever  made  a  trip  that  I  didn't  have  my  book  with  me. 

Q.  Didn't  you  keep  that  book  with  you  all  the 
time? 

A.  Oh,  speaking  generall}^,  I  guess  I  did;  there 
was  lots  of  times  when  things  came  up  that  I  took 
the  book  to  the  office,  and  you  know  how  a  fellow- 
does,  I  threw  it  on  the  table. 

Q.  And  did  anybody  explain  to  you,  after  you 
came  from  Wisconsin,  that  they  had  put  those  marks 
in  red  ink,  or  those  dots,  in  6-4,  in  that  book,  on  page 
number  seven,  and  why  they  put  them  in  there  ? 

A.    Not  that  I  remember  of,  Mr.  Gordon. 
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Q.  Now  these  pencil  marks  on  page  six  of  this 
book,  I  will  ask  you  who  put  them  in  the  book? 

A.     I  think  I  done  that. 

Q.  I  will  ask  you  who  put  the  pencil  marks  on 
page  seven  of  that  book  % 

A.  The  dark  pencil  marks,  I  think  I  done  that, 
the  black  pencil  marks,  I  think  I  done  that,  Mr.  Gor- 
don. 

Q,  Now,  the  letter  S  in  various  places,  who  put 
them  in  there  *?  A.     I  think  I  did. 

Q.     And  what  does  S  mean? 

A.     That  meant  good  enough  for  scrip. 

Q.     Now  there  is  an  O  there. 

A.  That  was  rejected,  I  didn't  think  there  was 
enough  timber  to  warrant. 

Q.     That  meant  out?  A.     Yes. 

Q.  I  will  ask  you — there  are  some  cross-marks  in 
pencil  on  page  eight,  and  I  will  ask  you  who  put 
them  in  there. 

A.     I  don't  think  I  done  that,  Mr.  Gordon. 

Q.     Who  did  that? 

A.  That  I  couldn't  say,  but  that  looks  to  me  like 
Mr.  Chapman's  work. 

Q.  I  show  you  the  dots  in  blue  pencil  on  page 
number  nine,  and  ask  you  who  put  those  dots  on  that 
page. 

A.  That  would  look  like  some  of  my  work,  but 
there  is  no  town  arranged,  so  I  can't  connect  that 
with  anything,  so  I  don't  know  what  it  means. 

Q.  I  show  you,  on  page  twelve,  some  O's  and  a 
number  of  V's  in  lead  pencil.  Who  put  them  in 
there? 
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A.  Well,  sir,  I  don't  believe  I  done  that  either, 
the  O's  I  think  I  did,  but  the  V's  I  don't  think  I  did. 

Q.  I  show  you,  on  page  thirteen,  a  number  of  8  's 
and  O's.     Who  put  them  in? 

A.  I  think  that  is  my  work;  I  think  that  was  the 
40 's  that  I  put  scrip  onto,  and  the  O's  was  what  I 
rejected. 

Q.    And  the  V's  in  red  ink  was  in  there ? 

A.  Yes,  them  was  in,  for  that  was  supposed  to  be 
the  Barber  holdings,  in  7-5, 

Q.  What  is  there  that  makes  you  recollect  that 
those  marks  were  there  when  you  started,  and  you 
don't  know  whether  those  in  6-4  in  red  ink  dots  were 
there?  A.     I  don't  think  they  were. 

Q,     What  makes  you  think  that  they  were  not? 

A.  I  think  they  was  lands  that  had  been  either 
filed  on  or  not  proved  up  on,  or  something  to  that 
effect.  I  don't  think  Mr.  Moon  put  anything  into 
the  book  only  what  he  owned. 

Q.  But  you  don't  know  whether  those  marks  were 
put  in  there  to  indicate  that  there  had  been  tilings 
made  on  it?  A.     I  do  not  know. 

Q.     Did  you  ever  do  any  cruising  in  6-4  ? 

A.     Yes,  I  was  in  there  a  great  many  times,  yes. 

Q.  I  show  you  page  fourteen  in  this  book,  and 
show  you  a  number  of  V's  there,  these  V's  being  in 
red  ink,  and  ask  you  if  they  were  in  the  book  when 
you  left  Eau  Claire.  A.     I  think  they  were. 

Q.  And  they  also  indicated  the  holdings  of  the 
Barber  Lumber  Company? 

A.     I  think  they  did.  v    .v.vw^.^?^*' ■■^*l; 
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Q.  I  show  you  page  number  nineteen,  that  has  a 
nmnber  of  V's  in  red  ink,  and  ask  you  if  those  V's 
were  in  there  when  you  left  Wisconsin? 

A.     I  think  they  were. 

Q.  And  they  also  indicated  the  property  that  was 
owned  by  the  Barber  holdings  t  A.     Yes,  sir. 

Q.  On  page  twenty  there  are  a  number  of  other 
V's  in  red  ink,  and  they  were  there  when  you  left 
Wisconsin'?  A.     I  think  they  were. 

Q.  And  they  indicate  also  that  they  were  owned 
by  the  Barber  people'^  A,     Yes,  sir. 

Q.  I  show  you  page  number  thirty,  that  has  a 
number  of  V  's  in  red  ink,  and  a  number  of  dots  in 
red  ink,  and  1  ask  you  if  they  were  in  that  book, 

A.  I  think  the  V  's  were  there ;  I  am  satisfied  they 
were. 

Q.    How  about  the  dots! 

A.  That's  fixed  like  it  was  with  the  rest  of  it,  I 
don't  think  Barber  had  any  interest  in  it  whatever, 
it  was  lands  that  he  might  buy  maybe  after  they 
made  final  proof  or  got  it. 

Q.     That  was  your  understanding, 

A.  1  think,  if  I  remember  right,  as  I  would  go  by 
one  of  them  and  run  by  it  I  would  kind  of  note  how 
much  timber  there  would  be  on  it. 

Q.     VV^ith  the  view  of  perchance  buying  the  lands  'i 

A,     After  there  was  final  proof  made  on  it. 

(^.  Is  that  your  understanding  of  the  dots  in  6-4 
also? 

A.  That  is  my  best  recollection,  that  the  Barber 
Company  didn't  own  it. 
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Q.  And  for  you  to  look  over  it  with  the  purpose 
of  seeing  whether  or  not  it  was  good,  and  if  they  had 
a  chance  to  buy  it  subsequently  they  would  buy  it  % 

A.     I  think  so,  yes,  sir. 

Q.  Now,  on  page  thirty-one  I  find  some  more  V  's 
in  red  ink.  They  were  in  there  when  you  left  Eau 
Claire?  A.     I  am  satisfied  they  were. 

Q.  And  they  also  indicate  the  holdings  of  the 
Barber  people?  A.     Yes,  sir. 

Q.  I  show  you  page  forty,  and  you  see  the  V's  in 
there  in  red  ink. 

A.  Yes,  but  there  is  where  I  get  my  inference 
from;  there  is  a  claim  I  took  up  and  proved  up  on 
it,  and  still  held  it  a  long  time  after  I  left  the  Barber 
Lumber  Company,  and  that  is  marked  the  same. 

Q.     Did  you  put  those  marks  in  there  ? 

A.     No,  they  were  put  in  there  after  I  came  here. 

Q.  And  that  would  indicate  lands  that  the  Bar- 
ber Lumber  Company  would  buy  if  it  was  good? 

A.     That's  what  I  think. 

Q.  And  that  is  what  is  indicated  by  the  dots 
found  in  the  book?  A.    Yes,  sir. 

Q.     Were  these  dots  in  the  book  when  you  got  it  ? 

A.     No,  I  don't  think  they  were. 

Q.  Did  I  understand  you  to  say  that  each  one 
of  those  dots  that  you  found  in  the  book  indicated 
to  your  mind  that  it  was  property  that  they  would 
buy  if  they  could  get  it,  if  it  had  good  timber  on  it  ? 

A.  I  said  so,  but  not  that  they  were  in  the  book 
when  I  left  Eau  Claire;  they  were  put  in  since  I 
came  here. 
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Q.  I  show  you  page  forty-one,  and  ask  you  if  the 
V's  on  that  page  in  red  ink  were  in  this  book  when 
you  received  it  from  Mr,  Barber,  in  Wisconsin,  and 
what  they  indicate  to  you. 

A.     Barber  holdings. 

Q,  What  do  the  lead  pencil  marks  on  that  page 
indicate?  A.     They  indicate  scrip. 

Q.  Now  which  of  them  indicate  scrip?  S  indi- 
cates what  %  A.     That  would  be  the  scrip. 

Q.     And  they  are  in  lead  pencil? 

A.     Yes,  sir. 

Q.     And  you  put  them  in  there  yourself  ? 

A.    Yes,  sir. 

Q.     And  the  O  's  in  there  on  that  page  ? 

A.     That  was  property  that  I  rejected. 

Q.     And  you  put  them  in  there? 

A.     Yes,  sir. 

Q.  I  find  some  X's  on  that  page.  What  does 
that  mean — in  lead  pencil? 

A.     That  would  be  scrip. 

Q.     X  means  scrip  too? 

A.  Yes,  that  there  would  be  scrip,  but  it  was  a 
different  proposition  there;  there  was  a  proposition 
there  to  scrip  for  a  dam  site. 

Q,  I  show  you  page  forty-two,  a  number  of  V's 
on  that  page  in  the  book,  and  ask  you  if  they  weie 
in  the  book  when  you  received  it  in  Wisconsin. 

A.    Yes,  sir. 

Q.  And  they  also  indicate  the  holdings  of  the 
Barber  people  ?  A.     Yes,  sir. 

Q.     I    show    you    some  V's    on    page    forty-six. 
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Were  they  in  the  book  when  you  received  it? 

A.     I  am  satisfied  they  were. 

Q.  And  they  also  indicate  the  property  or  hold- 
ings of  the  Barber  Lumber  Company? 

A.    Yes,  sir. 

Q.  Now  as  to  page  forty-seven,  the  V's  there  in 
red  ink  were  in  the  book,  as  I  understand  it,  when 
you  received  it,  and  they  also  indicate  the  holdings 
of  the  Barber  people?  A,    Yes,  sir. 

Q.  Now,  I  notice  that  there  is  an  index  on  the  first 
page  of  the  book,  and  I  will  ask  you  if  that  index 
was  in  there  when  it  was  given  to  you. 

A.     Yes,  sir. 

Q.  And  the  book  was  paged  in  red  ink  as  it  is 
now  when  you  received  it?  A.     Yes,  sir. 

Q.  You  remember  testifying  in  the  Borah  trial, 
don't  you,  Mr.  Hoseley?  A.     I  do. 

Q.  Now,  for  the  purpose  of  refreshing  your  recol- 
lection, I  will  read  you  several  questions  and  ask 
you  if  you  remember  the  questions  being  asked  you 
and  whether  or  not  you  made  the  answ^ers: 
* '  Q.  And  you  have  had  that  book  in  your  possession 
since,  until  you  turned  it  over  to  the  Government 
officers,  have  you?  (The  context  of  what  went  be- 
fore show^s  that  it  had  reference  to  September  10, 
1903,  the  date  fixed  that  you  must  have  left  Wiscon- 
sin.) A.  Yes,  sir,  it  has  been  in  my  possession  gen- 
erally; yes,  I  have  had  it  all  the  time." 

A.  Well,  generally,  I  mean,  as  I  say,  I  kept  the 
book  with  me;  lots  of  times  I  would  tlu'ow  the  book 
down.     Generally  it  had  been  in  my  possession. 
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Q.  That  was  a  book  just  purely  for  your  guid- 
ance, wasn't  if?  A.    Yes. 

Q.  And  did  anyone  have  any  object  in  putting  in- 
formation in  that  book  without  explaining  to  you 
what  it  was  put  in  there  for  1 

A.  They  might  explain  it,  but  still  I  might  not  re- 
member it ;  I  can 't  remember  so  long ;  there  is  a  great 
many  things,  you  know. 

Q.  Do  you  remember  this  question  being  asked 
you  at  the  Borah  trial:  "Q.  And  this  was  the  only 
memorandum  book  that  Mr.  Barber  handed  3^ou  at 
that  time?  A.  Yes,  sir."  Do  you  remember  that 
question  being  asked  you?  A.     Yes,  sir. 

Q.     And  you  made  that  reply?  A.    Yes,  sir. 

Q.  "Now  the  townships  at  the  headings  of  these 
pages,  5-4 's  and  6-4 's,  they  were  indicated  to  you  or 
filled  out  when  it  was  handed  to  you?  A.  Well, 
there  was  some  marks  in  it,  but  I  didn't  know  any- 
thing about  it  at  that  time."  Was  that  question 
asked  you  and  that  answer  made  by  you? 

A.     I  think  it  was. 

Q.  "Q.  You  didn't  put  any  red  marks  here? 
A.     No." 

A.  I  think  there  is  an  exception  there ;  I  think  I 
did  mark  some  K  's  there ;  it  looks  like  my  work. 

Q.  "Q.  Then  there  were  also  some  marks  in  this 
book  to  indicate  the  divisions  and  subdivisions  of  the 
land,  were  there  not?  A.  Well,  that  I  can't  say, 
whether  they  were  in  there  or  not."     Is  that  right? 

A.     Yes,  I  couldn't  say. 

Q.     "Q.     Were  there  not  some  red  marks  there? 
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A.  Oh,  yes,  but  there  was  two  kinds  of  red  marks 
here,  and  I  don 't  know  whether  they  were  all  here  or 
not."     Is  that  the  answer  you  made"? 

A.     I  think  that  is  the  answer    made. 

Q.  "Q.  Did  you  ever  make  any  kind  of  red 
marks  in  this  book '?  A.  I  don 't  believe  I  did,  with- 
out it  was  the  4's  I  made  in  that  book,  they  may  be 
in  that  book,"     Is  that  right? 

A.  I  don 't  remember  about  that ;  it  seems  to  me  it 
was  M's  they  drew  my  attention  to. 

Q.  "Those  are  the  only  ones  you  made?  A. 
Yes,  sir."     Is  that  right?  A.     Yes,  sir. 

Q.  "Q.  I  call  your  attention  to  plat  township 
6-4 ;  you  made  some  pencil  marks  on  there,  did  you  ? 
A.     Yes,  sir."     Is  that  right?  A.     Yes,  sir. 

Q.  "Q.  Did  you  make  the  blue  mark  running 
around  on  there,  or  was  that  made  when  it  was 
handed  to  you?  A.  Well,  I  don't  know  about  that, 
and  about  the  black  mark,  but  the  S  marks  I  made. ' ' 

A.    Yes. 

Q.  "Q.  Now,  the  little  red  dashes  that  were 
made  in  there,  you  didn't  make  those? 

A.     No,  sir. 

Q.     You  made  that  reply  to  that  question  ? 

A.     Yes,  sir. 

Q.  "Q.  And  you  did  not  make  the  6's  nor  the 
4's?  A.  No,  sir."  That  is  referring  to  6-4.  "Q. 
Now,  you  don't  know  of  any  in  6-4  being  made  after 
you  left  Wisconsin,  do  you ?    A.     No,  sir." 

A.  That's  what  I  said;  I  don't  remember,  be- 
cause I  don't  know. 
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Q.  "Q.  Or  after  your  arrival?  A.  Not  to  the 
best  of  my  knowledge." 

A.     Well,  I  don't  know. 

Q.  I  mean,  Mr.  Hoseley,  was  that  question  asked 
you  and  did  you  make  that  answer:  "Q.  Or  after 
your  arrival  here?  A.  Not  to  the  best  of  my 
knowledge."    A.     Not  to  my  knowledge. 

Q.  I  mean,  you  made  that  answer,  did  you,  at  the 
Borah  trial? 

A.     Yes,  I  believe  I  did  at  the  Borah  trial. 

Q.  "  Q.  Now,  do  you  know  of  any  red  marks  hav- 
ing been  made  in  6-5  east  by  you  before  you  left  Wis- 
consin? A.  I  don't  know  that  they  were  there." 
Did  you  make  that  answer  ? 

A.  I  don't  remember  that  question,  but  I  prob- 
ably did. 

Q.  ^'Q.  Different  marks  in  there  they  indicate 
different  lands?  A.  I  don't  know  that;  they  was 
not  made  after  I  came  here."  (That  is  referring  to 
6-5  east.)  A.     I  don't  understand  that. 

Q.  Do  you  remember  that  question  being  asked 
you?  A.     No,  I  do  not. 

Q.  "Q.  Now,  you  say  you  have  had  this  book  in 
your  possession,  do  you?  A.  I  have."  Do  you  re- 
member that  question?  A.     I  think  I  do. 

Q.  "Q.  And  you  have  had  this  book  to  refresh 
your  mind  to  indicate  certain  lands,  have  you  not? 
A.     Why,  yes,  of  course." 

A.     Yes,  I  remember  that  question. 

Q.  "Q.  Whose  lands  were  those?  A.  The 
Barber    Lumber    Company."     That    question    was 
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asked  you  and  you  made  that  answer? 

A,  Well,  if  I  made  that  answer,  they  ain't;  not 
all  the  marks  that  was  in  that  book  was  Barber  Lum- 
ber Company  land;  now,  if  that's  what  it  is,  I  didn't 
state  it  right,  because  there's  lots  of  marks  in  that 
book  that  ain't  Barber  Lumber  Company  lands  and 
never  was;  I  didn't  understand  that,  Mr,  Gordon,  if 
that  was  the  question. 

Q.  If  you  made  that  answer  you  had  reference 
to  what? 

A.     I  had  reference  to  the  V's,  that's  a  sure  thing. 

Q.     And  you  didn't  know  about  the  red  dots? 

A.  No,  I  am  satisfied,  just  as  I  told  you,  that 
there  was  lands  that  they  didn't  own,  or  didn't  own 
for  years  afterwards,  with  red  dots. 

Q.  "And  you  didn't  know  of  any  of  their  lands 
except  what  Mr.  Barber  or  some  member  of  the  cor- 
poration indicated  to  you,  did  you?  A.  I  knew  of 
lots  of  lands,  but  I  supposed—  (Then  an  objec- 
tion.) Just  answer  the  question.  Do  you  remem- 
ber that?  A.     Read  that  again,  please. 

Q.  "And  you  didn't  know  of  any  of  their  lands 
except  what  Mr.  Barber  or  some  member  of  the  cor- 
poration indicated  to  you,  did  you?  A.  I  knew  of 
lots  of  lands,  but  I  supposed — " 

A.     I  don't  understand  that. 

Q.  "Q.  Now,  in  connection  with  this  book,  what 
indicated  to  your  mind  that  certain  lands  belonged 
to  them,  that  is  in  this  note-book  of  yours  which  you 
carried  with  you?"  The  question  wasn't  answered. 
"Q.     Now,  in  your   conversation  with   Mr.  Barber, 
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when  he  handed  you  this  book,  what  did  he  say? 
A.  Well,  I  don't  know  really  what  he  did  say 
about  it,"    Do  you  remember  that? 

A.     I  think  I  did. 

Q.  "Q.  Just  give  as  near  as  you  can  what  he 
did  say  to  you  about  this  matter.  A.  Well,  if  I  re- 
member right,  he  said  it  was  a  plot  book  of  the  land. 
Q.  A  plot  book  of  their  land?  A.  Yes,  sir."  Is 
that  right?  A.    Yes,  sir. 

Q.  "Q.  Is  that  it?  A.  That  is  about  the  sum 
and  substance  of  it,  if  I  remember  right.  Q.  (Re- 
ferring to  this  book  that  we  have  been  speaking  of 
and  during  the  time  that  you  were  employed  by  the 
Barber  Lumber  Company  in  Idaho.)  During  that 
period  of  time  you  used  this  memorandum-book  or 
plat-book,  did  you,  continuously?  A.  Yes,  sir." 
Is  that  right?  A.     Yes,  sir. 

Q.  Mr.  Hoseley,  do  you  remember,  before  the 
Borah  trial  and  before  the  Grand  Jury  that  indicted 
Mr.  Borah  and  others,  having  a  talk  with  the  United 
States  Attorney,  and  Mr.  Garrett,  and  Mr.  Wade, 
and  a  number  of  others  ? 

A.  I  know  they  called  me  in  there  one  night  about 
half  past  nine,  I  guess  it  was ;  Mr.  Garrett,  and  Mr. 
Wade,  and  Mr.  Burch  and  Mr.  Rush,  they  got  me 
down  there,  but  we  didn't  talk  very  long;  it  just 
seemed  to  break  up  in  a  kind  of  disorder,  and  when 
I  looked  around  there  wasn't  anybody  there,  and  I 
went  away. 

Q.  Do  you  remember  of  any  written  statement 
being  made  at  any  time  of  conversations    you  had 
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with  them,  or  the   district  attorney,  or  any  of  the 
officers  of  his  office? 

A.  Before  that  time,  if  I  remember  right,  there 
was  some  conversation  in  the  special  agent's  office, 
but  at  that  time  there  was  a  lot  said,  but  I  don't  think 
there  was  anybod}^  taking  anything  down. 

Q.  Do  you  remember  at  any  time  of  any  conver- 
sation you  had  with  these  gentlemen  anything  being 
taken  down  that  you  said,  questions  and  answers'? 

A.  I  don't  remember  whether  there  was  anything 
taken  down;  I  don't  think  I  was  ever  in  there  but 
once,  Mr.  Gordon,  and  whether  anything  was  taken 
down  or  not,  I  don't  remember.  If  I  remember 
right,  Mr.  Euick  said  to  me  afterwards — he  wasn't 
there  at  the  time — he  said  something  that  there  was 
things  taken  down  there,  and  when  he  come  to  talk 
to  me  about  it  again,  I  didn't  remember  the  questions 
and  didn't  answer  them,  and  I  told  him  so,  and  he 
said,  if  I  remember  right,  that  he  guessed  there  Avas 
some  mistake,  that  the  stenographer  didn  't  get  it  as  I 
told  it. 

Q.  Do  you  remember  whether,  on  one  of  those  oc- 
casions, this  question  was  asked  you  and  this  answer 
made  by  you:  "Q.  When  you  entered  the  employ 
of  the  Barber  Lumber  Company  and  started  for 
Boise,  what  did  you  understand  was  the  proposition 
that  the  Barber  people  had  here?  A.  Why,  I  un- 
derstood that  Mr.  Barber  had  five  hundred  million  of 
timber  here."     Is  that  correct? 

A.  I  don't  remember  about  it  at  this  time,  but 
that  is  as  I  understood  it. 
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Q.  You  understood  that  when  you  left  Wiscon- 
sin? 

A.  When  I  left  there,  yes,  to  come  here,  but,  as  I 
said,  I  think  he  either  told  me  or  wrote  me  that  that 
was  what  he  had. 

Q.  I  asked  you  now  if  you  understood  that  before 
you  left  Wisconsin. 

A.  Well,  I  think  I  did,  yes,  before  I  come.  You 
mean  as  a  salaried  man? 

Q.    Yes.  A.    Yes,  I  think  so. 

Q.     And  you  called  yourself  a  salaried  man? 

A.     After  the  21st  day  of  September,  1903. 

Q.  And  any  conversation  you  had  with  Mr.  Bar- 
ber about  that  five  hundred  million  feet  was  a  conver- 
sation you  had  had  with  him  just  prior  to  leaving 
Wisconsin  ?  A.     Yes,  I  think  so. 

Q.  Do  you  remember  this  question  being  asked 
you:  ''Q.  State  in  what  manner  the  holdings  of  the 
Barber  Lumber  Company  were  indicated  on  this 
book  when  it  was  handed  to  you?  A.  In  red  ink. 
Q.  Red  check  marks?  A.  Yes,  sir,  red  check 
marks.  Q.  Were  those  check  marks  as  here  shown 
you  there  when  you  got  the  book?  A.  The  red 
check  marks  is  just  as  they  was  when  Mr.  Barber 
handed  it  to  me."  Do  you  remember  those  ques- 
tions and  answers? 

A.  I  think  I  stated  that  here  to-day,  that  the 
check  marks  would  be  the  same. 

Mr.  BUNDY. — The  check  marks  or  the  V  marks? 

A.     The  V  marks. 

Q.     "Q.     From  the  time  it  was  handed  to  you  to 
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the  present  time  there  has  never  been  a  check  mark 
put  in  there  except  those  that  were  in  there  when 
you  got  the  book?  A.  No,  sir,  if  there  ever  was  I 
never  knew  it.  All  the  red  marks  was  there  when  I 
got  the  book,  just  like  they  are  there  now.  The 
black  marks  were  put  there  after  I  got  the  book." 
Do  you  remember  that  question  and  that  answer  be- 
ing made  ? 

A.     Well,  I  referred  to  the  red  check  marks. 

Q.     The  expression  is,  all  the  red  check  marks. 

A.     Well,  maybe  I  didn  't  understand  the  question. 

Q.  The  next  question :  "Q.  Every  red  ink  mark 
that  appears  on  this  was  there  when  it  was  handed  to 
you?     A.     Yes,  sir."    Do  you  remember  that? 

Mr.  BUND Y.— What  does  "this"  refer  to? 

Mr.  GORDON.— This  book. 

Mr.  BUND Y.— It  might  or  it  might  not. 

Mr.  GORDON. — Let  him  answer  the  question, 
please. 

A.  I  can't  say  to  you,  Mr.  Gordon,  about  that;  I 
don't  think  that  was  clear.  I  think  if  you  go  on 
through  this  testimony  you  will  find  that  this  thing 
came  up,  the  matter  of  them  little  red  dots,  and  I 
drew  that  to  these  people's  attention  when  they 
turned  this  book  back  to  me.  Of  course,  it  slipped 
my  mind  about  my  getting  that  claim  up  there,  and 
my  claim  was  marked  the  same  as  them  others,  and 
that  claim  wasn  't  proved  up  on  for  a  long  time  after- 
wards, and  I  think  you  will  find  from  that  evidence 
that  I  modified  that  evidence. 

Q.     I  will  ask  you  if  you  remember  this  question : 
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''Every  red  ink  mark  that  appears  on  this  was 
there  when  it  was  handed  to  you?  A.  Yes,  sir." 
Do  you  remember  that  that  question  was  asked  you 
and  that  answer  made  by  you? 

A.     I  don't  remember,  Mr.  Gordon,  about  that. 

Q.  "Q.  And  the  book  has  never  left  your  pos- 
session? A.  Never;  I  always  had  it  with  me;  I 
might  have  laid  it  down  like  that,  or  something  of 
that  kind,  but  I  never  let  it  leave  my  possession. 
That  is  all  I  had  to  go  by,  and  I  went  up  on  Crooked 
river  and  come  down  the  North  Fork,  and  I  think  I 
took  a  skin  in  on  to  Grimes  creek  just  a  short  time. 
That  is  all  the  land  I  looked  over.  That  is  where  we 
was  supposed  to  start  lumbering  operations,  on 
Crooked  river."    Do  you  remember  that  question? 

A.  I  don't  recollect,  but  that  is  the  facts  of  the 
case  just  the  same. 

Q.  "Q.  What  was  the  purpose  of  that  trip? 
A.  Mr.  Barber  wanted  me  to  put  an  estimate  on 
the  timber  and  see  if  the  timber  was  going  to  hold 
up,  and  see  about  the  facilities  for  logging  and  driv- 
ing and  the  cost  I  thought  would  accumulate  in  mak- 
ing a  run  on  the  river."  Was  that  question  asked 
you  and  that  answer  made  by  you  ? 

A.     I  don't  understand  that  question. 

Q.  I  will  read  it  again:  "What  was  the  purpose 
of  that  trip  ?  A.  Mr.  Barber  wanted  me  to  put  an 
estimate  on  the  timber,  and  see  if  the  timber  was 
going  to  hold  up,  and  see  about  the  facilities  for  log- 
ging and  driving,  and  the  cost  I  thought  would  ac- 
cumulate in  making  a  run  on  the  river." 
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A.  There  is  a  little  something  mixed  about  that. 
That  was  the  facts  of  the  case,  as  I  testified  here  be- 
fore, that  I  went  up  there  to  look  at  those  things,  but 
this  accumulating  and  making  a  run  on  the  river, 
that 's  out  of  line  with  anything  I  ever  had  before ;  it 
might  be  a  bull  that  I  made,  but  I  wouldn't  say  that 
if  I  had  my  right  senses,  because  that  ain't  in  line. 

Q.  Do  you  remember  this  question  being  asked 
you :  "  Q.  Can  you  recall  the  conversation  that  took 
place  in  your  presence  between  Mr.  Barber  and  Gov- 
ernor Steunenberg  and  yourself,  what  was  said  by 
anyone?  A.  No.  Mr.  Barber  done  the  talking. 
He  said  that  they  had  land  here,  and  he  says,  'There 
is  a  man  here  that  knows  something  about  the  coun- 
try, and  I  want  you  to  go  with  him,'  and  he  says 
to  me,  'You  see  what  you  go  to  look  at;  you  go  and 
see  it  and  don't  take  anybody's  say  so  about  any- 
thing.' "    Is  that  right? 

A.     That's  a  fact,  yes,  sir. 

Q.  "Q.  Who  did  he  refer  to?  A.  Mr.  Downs, 
and  Mr.  Downs  went  with  me  and  made  the  trip." 
Is  that  right? 

A.     Yes,  sir,  that  was  my  first  trip. 

Q.  "Q.  Who  was  Mr,  Downs  representing? 
A.  Nothing,  only  he  was  just  going  up  with  me. 
Q.  Who  paid  him?  A.  That  I  don't  know.  Q. 
Who  did  you  understand  he  was  representing?  A. 
He  was  just  sent  along  as  a  fellow  to  show  me  the 
country."     Is  that  right?  A.     Yes,  sir. 

Q.  "Q.  Who  was  it  that  told  you,  "We  have  got 
a  fellow  here  to  go  around  with  you?     A.     Mr.  Bar- 
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ber.     They  brought  me  and  introduced  me  to  him." 

Is  that  right? 

A.     You  mean  they  brought  Mr,  Downs'? 

Q.     Yes.  A.     Yes,  sir. 

Mr.  BUNDY. — The  question  is  now,  as  I  undftr- 
stand  it,  whether  you  remember  these  questions  be- 
ing asked  you  and  these  answers  given. 

A.  I  don't  remember  that,  no,  but  it  is  about  on 
that  line,  probabl.y,  but  it  is  nothing  only — 

Mr.  GORDON.— I  will  ask  you  this :  Who  was  it 
that  told  you  "We  have  a  fellow  here  to  go  around 
with  you"? 

A.  Barber  said  he  would  get  a  man,  or  something 
to  that  etfect. 

Q.  I  asked  you  a  few  moments  ago  if  you  remem- 
bered the  question  and  answer,  and  you  said  that  you 
did,  and  the  answer  was  this:  "No.  Mr.  Barber 
done  the  talking.  He  said  that  they  had  land  here, 
and  he  says,  'There  is  a  man  here  that  knows  some- 
thing about  the  country,  and  I  want  you  to  go  with 
him,'  and  he  says  to  me,  'You  see  what  you  go  to 
look  at;  you  go  and  see  it  and  don't  take  anybody's 
say  so  about  anything.'  "  You  said  that  was  your 
answer,  and  then  you  said  that  this  man  was  Mr. 
Downs. 

A.    Yes,  that  was  the  man  that  came,  Mr.  Downs. 

Q.  Then  you  were  asked,  Avho  was  it  said  we  have 
got  a  fellow  here  to  go  around  with  you,  and  you  said 
Mr.  Barber.     Is  that  right?  A.     Yes,  sir. 

Q.  Now  was  the  land  that  is  indicated  in  that 
book  the  land  that  Mr.  Barber  had  Mr.  Downs  take 
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you  up  and  show  you  ? 

A.  Some  of  it  is,  what  we  looked  at;  we  didn't 
looli  at  very  much,  we  didn  't  have  much  time  to  look. 
I  estimated  a  few  pieces,  a  few  40 's. 

Q.  Did  you  know  what  connection  Governor 
Steunenberg  had  with  the  Barber  Lumber  Company? 

A.    No,  sir. 

Q.  Did  Mr.  Chapman  tell  you  to  turn  the  numbers 
over  to  him  ? 

A.  In  scrip  I  was  to  turn  the  numbers  over  to 
Mr.  Steunenberg. 

Q.  As  I  understand,  at  that  time  you  were  em- 
ployed by  the  Barber  Lumber  Company. 

A.     Yes,  any  time  after  the  21st  of  September. 

Q.  You  made  a  timber  and  stone  entry  yourself, 
didn't  you,  Mr.  Hoseley?  A.     Yes,  sir. 

Q.     That  was  in  6-8,  was  it?  A.     6-8. 

Q.     Do  you  remember  when  you  filed  ? 

A.  It  w^as,  I  think,  on  the  3d  or  4th  day  of  Au- 
gust, 1903. 

Q.     Who  located  you?  A.     Patrick  Downs. 

Q.     Did  you  pay  Mr.  Downs  to  locate  you  ? 

A.    Yes,  sir. 

Q.     How  much  did  you  pay  him  ?  A.     $50. 

Q.     Did  you  pay  him  by  check? 

A.    Yes,  sir. 

Q.     Was  it  on  a  bank  here  ? 

A.  No,  sir,  it  was  on  the  Nealsville  Bank,  Wis- 
consin. 

Q.    Did  you  sell  that  claim  ?  A.    Yes,  sir. 

Q.    Who  did  you  sell  it  to  ? 
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A.     The  Barber  Lumber  Company. 

Q.     How  much  did  you  get  for  if? 

A.     $3500. 

Q.     When  did  you  sell  it? 

A.     I  think  it  was — 

Q.     I  mean  approximately. 

A.  Well,  I  was  just  thinking  approximately.  I 
was  at  Ashland  about  two  years,  and  I  sold  it  before 
I  went,  so  it  must  have  been  sold  in  December,  1907. 

Q.  And  did  you  locate  when  you  were  here  on  the 
first  trip?  A.     Yes,  sir. 

Q.     That  was  in  August  ? 

A.  In  August ;  well,  I  think  in  July  was  when  we 
looked  it  over ;  I  think  it  was  in  August. 

Q.     Then  Mr.  Downs  located  you  ? 

A.     The  trip  we  came  down. 

Q.  You  got  the  best  piece  of  timber  up  there, 
didn't  you? 

A.  Well,  it  was  a  good  fair  piece,  ma3^be  not  the 
best. 

Q.  And  to  whom  did  you  sell  that  claim?  You 
said  you  sold  it  to  the  Barber  Lumber  Company. 

A.    Yes. 

Q.     Who  did  you  negotiate  the  sale  with? 

A.     Mr.  Chapman. 

Q.  Did  you  have  any  discussion  with  Mr.  Chap- 
man as  to  what  he  should  pay  for  it  ? 

A.     Yes,  we  discussed  the  matter  several  times. 

Q.  And  did  he  indicate  to  you  that  he  thought 
that,  under  the  circumstances  under  which  you  had 
located,  that  you  ought  to  let  the  Barber  Lumber 


vs.  The  Barber  Lumber  Company.        2759 

(Testimony  of  G.  D.  Hoseley.) 

Company  have  it  for  the  price  it  had  been  paying  for 

the  other  timber  claims?  A.     No,  sir. 

Q.  Do  you  remember,  in  this  conversation  that 
you  had  in  the  special  agent's  office,  that  you  spoke 
of,  this  question  being  asked  you :  "Didn't  Mr.  Chap- 
man, when  he  was  negotiating  with  you,  claim  that 
the  Barber  Lumber  Company  ought  to  have  that 
claim?  A.  Yes,  sir,  and  I  told  him  I  couldn't  see 
hoM';  I  told  him  that  I  only  got  my  expenses,  and  I 
told  him  I  didn't  see  how  they  would  have  any  claim 
on  my  claim,  because  I  furnished  my  own  money 
when  I  made  final  proof,  and  he  said  it  all  was  lead- 
ing up  to  that,  and  I  said  something  bad,  of  course, 
and  so  he  got  mad  and  so  did  I,  and  I  went  out  of  the 
office. ' '  Do  you  remember  that  question  being  asked 
you  and  that  answer  being  made  by  you  ? 

A.     No,  I  do  not, 

Q.  As  a  matter  of  fact,  did  that  take  place  be- 
tween you  and  Mr.  Chapman  ? 

A.  Well,  I  don't  think  that  is  the  meaning.  Of 
course,  he  wanted  to  buy  the  claim  as  cheap  as  he 
could,  the  same  as  I  would,  but  not  the  way  that  states 
there.  It  goes  on  there  that  it  was  some  premedi- 
tated business,  and  I  don't  think  that  was  the  mean- 
ing of  it,  I  don't  think  that,  Mr.  Gordon;  I  know  we 
dickered  considerable  about  the  claim. 

Mr.  GORDON.— We  offer  in  evidence  the  book, 
marked  "Northwestern  Lumber  Company,  Eau 
Claire,  Wisconsin,"  which  has  been  identified  by  the 
witness. 

(Book  marked  Plaintiff's  Exhibit  No.  141  A.) 
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Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Hoseley,  your  first  trip  that  you  made  out 
here  in  July  was  rather  with  the  view  of  looking  over 
the  country  as  a  logging  proposition,  was  it  not  % 

A.  Well,  Mr.  Barber  wanted  me  to  look  it  over 
as  a  logging  proposition,  as  a  contract  proposition. 

Q.  You  had  been  in  the  business,  back  in  Wis- 
consin, of  logging  on  contracts  ?  A.     Yes,  sir. 

Q.  That  is,  you  owned  your  own  equipment  and 
horses  and  outfit,  and  would  take  contracts  at  so 
much  per  thousand?  A.     Yes,  sir. 

Q.  Now,  as  near  as  you  can  recollect  it,  you  think 
it  was  sometime  in  August,  after  your  return  from 
the  first  trip  here,  that  Mr.  Barber  asked  you  to  come 
up  to  Eau  Claire  and  talk  it  over? 

A.     I  think  it  must  have  been  August,  the  first  trip. 

Q.  Then  this  proposition  to  come  out  here  on  a 
salary  was  submitted  to  you,  and  you  went  home  to 
consider  it  %  A.     Yes,  sir. 

Q.  About  what  time  did  you  get  back  to  Eau 
Claire,  the  second  trip  ? 

A.  Well,  I  can't  say,  but  I  must  have  left  there 
about  the  17th,  the  16th  or  17th,  because  I  got  here 
the  21st,  and  I  don't  think  I  was  over  four  days  on 
the  road. 

Q.     That  is,  left  Nealsville? 

A.  Yes,  and  I  went  up  to  Eau  Claire,  and  came 
right  back  and  packed,  and  I  packed  awful  quick, 
I  know  that. 

Q,     What  is  your  best  judgment  about  what  day  it 
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was  that  you  was  at  Eau  Claire  ? 

A.  Well,  I  don't  think  it  would  be  more  than  the 
10th  or  12th. 

Q.  Was  that  the  trip  to  Eau  Claire  that  Mr.  Bar- 
ber gave  you  the  bookf  A.    Yes,  sir. 

Q.  Do  you  recall  that  at  that  time  that  book  had 
been  prepared  with  the  intention  of  sending  it  out 
here  by  mail,  do  you  recall  any  talk  between  Mr.  Bar- 
ber and  Mr.  Moon  with  reference  to  sending  out  a 
book? 

A.  That  draws  something  to  my  attention,  that 
the  first  time  I  was  there  they  said  they  would  fix 
up  a  book,  that's  a  fact,  some  of  it,  and  the  second 
time  it  seems  to  me  when  we  first  talked  about  it,  that 
they  didn't  have  time  to  get  it  out,  and  w^ould  send 
it  out  to  Steunenberg,  if  I  remember  the  thing  right, 
but  they  did  get  it  out,  did  have  the  time,  and  got  it 
out  before  I  left, 

Q.  At  the  time  that  they  gave  you  this  book,  Mr. 
Ploseley,  it  was  a  brand  new  book,  was  it  not  ? 

A.     Yes,  a  brand  new  book. 

Q.  And  none  of  these  writings  on  the  fly-page  in 
lead  pencil  were  there?  A.     No. 

Q.  And  none  of  the  lead  pencil  marks  or  black 
marks  or  blue  marks  were  on  the  different  pages,  or 
yellow  marks,  on  the  different  pages  that  have  been 
shown  you,  were  they? 

A.     I  don't  think  they  were. 

Q.     And  none  of  these  figures?  A.     No. 

Q.  And  your  best  recollection  is  that  at  the  time 
the  book  was  handed  to  you  it  was  a  clean,  new  book, 
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containing  the  names  of  the  township  and  range  at 
the  head,  and  containing  the  V  marks  or  cheek  marks 
that  you  have  testified  about? 
A.     I  think  it  was  the  check  marks. 
Q.     Was  there  any  other  marks  in  the  book  other 
than  the  index,  the  township  and  range,  and  the  cheek 
marks'?  A.     Not  that  I  know  of. 

Q.     Your  best  recollection  would  be  that  there 
would  not  be  I 
A.     I  don't  think  there  were. 
Q.     You    wouldn't   attempt    to    identify    all   the 
marks  on  those  different  pages,  to  tell  who  made 
them"?  A.     No,  I  w^ould  not. 

Q.  This  book,  Mr.  Chapman  had  access  to  it,  of 
course  ? 

A.  When  things  came  up  I  suppose  probably  I 
might  hand  it  to  him,  when  I  came  down  off  my 
trips,  and,  of  course,  that  was  my  record,  and  I  could 
remember  things  from  that  book. 

Q.     And  Mr.  Cobb  also  had  access  to  it? 
A.     Mr.  Cobb  was  in  the  office  there,  and  might 
have  had  access  to  it. 

Q.  Calling  your  attention  to  6-4,  on  page  seven 
of  this  book,  there  seems  to  be  a  blue  line  drawn 
around  2,  3,  11,  14,  and  other  sections  and  parts  of 
sections.  Was  that  in  there  when  Mr.  Barber  gave 
it  to  you?  A.     I  don't  believe  it  was. 

Q.  And  in  sections  15,  22,  21,  20,  and  some  other 
sections,  there  are  red  straight  marks,  look  like  a 
one,  spoken  of  here  as  a  dot;  they  weren't  in  there 
at  that  time,  were  they  ?  A.     I  don't  think  so. 
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Q.  Were  there  any  marks  at  all  in  6-4'  at  the  time 
he  gave  you  the  book,  except  the  numbers  at  the  top, 
"6-4"? 

A.  That's  all;  I  don't  think  there  was  anything 
in  the  book  to  indicate  that.  Of  course,  the  yellow 
mark  there,  I  don't  know  what  that  means. 

Q.     There  is  none  on  6-4  I  believe. 

A.  No,  none  on  6-4,  but  some  on  5-4 ;  I  think  that 
must  have  been  unsurveyed. 

Q.    You  didn't  make  those?  A.     No,  sir. 

Q.     There  are  a  great  many  kinds  of  marks. 

A.  The  Vs  I  am  satisfied  was  in  there  when  I 
got  the  book. 

Q.  And  you  are  satisfied  that  nothing  else  was  in 
there  except  this. 

A.  I  don't  think  there  was,  because  in  my  own 
claim,  it  gives  me  to  show  that  they  was  not  in. 

Q.  Now,  when  you  first  came  out  here  you  learned 
did  3^ou  not,  Mr.  Hoseley,  that  the  Barber  Lumber 
Company  were  attempting  to  negotiate  for  the  pur- 
chase of  a  lot  of  State  lands  in  6-4? 

A.     Yes,  sir. 

Q.  And  that  would  account  for  its  being  in  the 
index  here  ? 

A.  Well,  Mr.  Chapman  always  told  me  any  time 
I  went  near  the  State  lands  to  look  at  it  as  I  went  by, 
or  go  through  it,  to  get  a  kind  of  an  idea  of  it. 

Q.  I  notice  that  this  book  seems  to  have  been 
made  up  according  to  ranges ;  the  first  is  5-4,  6-4,  and 
7-4,  and  6-5,  7-5,  and  8-5,  and  then  jumps  on  over  to 
range  6  and  range  7,  so  it  seems  to  have  been  made 
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in  the  order  of  the  ranges.  Now,  during  the  time 
you  were  employed  by  the  company  here  your  busi- 
ness was  that  of  superintending  the  logging  and 
driving  ?  A.     Yes,  sir. 

Q.  What  cruising  you  did  was  sort  of  incidental 
to  your  main  w^ork  ?  A.     Yes,  sir. 

Q.  You  were  not  hired  to  come  out  here  as  a 
cruiser?  A.     No,  sir. 

Q.  You  had  exclusive  charge  of  the  logging  and 
driving ;  I  think  you  had  no  one  over  you  in  that  re- 
spect; the  understanding  was  that  you  was  to  have 
charge  of  that  branch  of  the  business  *? 

A.     Yes,  sir. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Hoseley,  you  came  here,  as  I  understand, 
the  21st  of  September?  A.     Yes,  sir. 

Q.  And  how  long  after  that  was  it  that  you  went 
into  the  woods? 

A.  Well,  it  was  very  shortly  that  I  went  up  there 
and  put  out  a  lot  of  unsurveyed  scrip. 

Q.     How  do  you  mean  by  "shortly?" 

A.  Just  as  quick  as  I  got  a  house  and  moved 
into  it ;  it  couldn  't  have  been  to  exceed  seven  days,  I 
think. 

Q.  During  that  time  did  you  take  your  book  and 
show  it  to  Mr.  Chapman? 

A.  I  don't  know  as  I  showed  it  to  him;  I  don't 
know  as  I  did,  but  I  might  have. 

Q.  You  didn't  give  it  to  him  to  keep  during  that 
time,  did  you  ?  A.     No. 
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Q.  Then  you  went  up  into  the  woods  about  the 
1st  of  October? 

A.  Well,  I  think  it  was  the  last  days  of  Septem- 
ber or  the  tirst  of  October. 

Q.     Then  where  did  you  go '? 

A.    Went  into  7-9. 

Q.  Well,  I  mean  is  that  up  by  Mose  Kempner's 
ranch?  A.     Yes,  further  east. 

Q.     Did  you  have  a  camp  up  there  ? 

A.    Yes. 

Q.     How  far  is  that  from  here  ? 

A.     About  sixty-five  miles. 

Q.     Who  went  with  you  ? 

A.  Mr,  Chapman,  Mr.  Stevens,  several  axmen 
and  woodsmen. 

Q.     Who  is  Mr.  Chapman  ? 

A.     L.  G.  Chapman,  the  manager. 

Q.  The  manager  of  the  Barber  Lumber  Com- 
pany ?  A.     Yes,  sir. 

Q.  And  how  long  did  Mr.  Chapman  stay  up  there 
with  you? 

A.     I  think  probably  five  or  six  days. 

Q.  Then  when  did  he  return  to  Boise,  after  that 
five  or  six  days  ? 

A.  Yes,  we  came  down;  I  thought  we  wasn't  get- 
ting along  fast  enough  for  the  expense  we  was  going 
to,  and  I  said,  "I  can  do  that  myself  for  one-tenth 
part  that  it  is  costing  me,"  and  he  said,  "We  will  go 
back  to  Boise  and  you  can  fix  up  another  outfit, ' '  and 
that's  the  way  we  did  it. 

Q.     How  long  did  you  stay  here  on  that  occasion  ? 
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A.  If  I  remember,  we  was  here  three  or  four 
days. 

Q.     Did  you  keep  this  book  in  your  possession? 

A.     Yes,  off  and  on  in  my  possession  all  the  time. 

Q,  You  hadn't  any  occasion,  if  you  had  it  in  your 
pocket,  to  take  it  out  and  put  it  down  there  during 
these  three  or  four  days  1 

A.     No,  I  don't  think  so, 

Q.  Then  you  started  off,  after  being  here  three  or 
four  days,  and  went  back  to  the  woods  *? 

A.     Yes ;  I  think  I  was  gone  three  or  four  days, 
till  I  got  what  I  wanted  done,  and  maybe  five  days. 

Q.  Do  you  mean  you  Avere  here  three  days,  and 
then  went  away  four  or  five  days? 

A.  Plossibly  four  or  five  days,  and  came  back 
again. 

Q.  And  you  had  nothing  in  this  book  to  report 
to  Mr.  Chapman,  did  you  ? 

A.  Yes,  I  was  using  that  book  to  locate  the  unsur- 
veyed  scrip  with,  that  is,  I  was  keej)ing  track  of  it  in 
the  book. 

Q.  Did  you  take  the  book  and  read  it  to  Mr.  Chap- 
man, or  did  you  hand  it  to  him  to  read  himself? 

A.     I  probably  handed  it  to  him  to  read  himself. 

Q.    And  he  understood  all  that  was  in  it  ? 

A.     I  believe  that  he  would. 

Q.  During  those  days,  what  scrip  did  you  put  in 
here  ? 

A.  We  was  handling  the  Northern  Pacific  unsur- 
veyed. 

Q.     What  scrip  did  you  locate  on  that  trip  ? 
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A,     Uusurveyed  Northern  Pacific. 

Q.  Did  you  locate  it  on  any  of  these  plats  here, 
did  you  indicate  it  on  the  plats '? 

A.  If  you  will  let  me  see  the  book  I  will  tell  you 
whether  I  did  or  not.  (Witness  takes  book.)  It 
seems  to  be  hard  to  tell;  there  is  the  unsurveyed 
scrip,  and  it  is  marked  with  a  check  too,  and  I  know 
nobody  knew  anything  about  that;  I  am  satisfied 
they  didn't,  because  I  selected  it  myself. 

Q.     What  do  j^ou  mean  by  "selected  it  yourself"? 

A.     I  picked  it  from  the  unsurveyed  sections. 

Q.     That  is  in  7-9? 

A.  It  is  in  7-9,  and  it  is  marked  with  red  ink  and 
with  a  V;  I  can't  help  it,  because  I  selected  that 
scrip. 

Q.     Did  you  put  those  V's  in  there  1 

A.  No,  I  did  not;  that's  a  fact,  Mr.  Gordon.  Of 
course  that  wasn't  brought  to  my  attention  before. 
That's  a  fact,  Mr.  Gordon,  because  I  selected  that 
scrip  myself  in  7-9,  and  done  all  the  selecting,  and  in 
8-9,  and  that  marked  V's  there  in  that  book,  and  my 
attention  was  never  called  to  it  before, 

Q.     Did  you  select  that  scrip  in  1903  ? 

A.  1903,  Northern  Pacific  scrip,  I  picked  out  a 
good  many  hundred  acres — no,  surveyed  scrip;  at 
fhat  time  it  was  unsurveyed  scrip;  I  surveyed  a  lot 
of  it  myself. 

Q.    You  can  survey  sufficiently  to  do  that  ? 

A.  Yes,  I  ought  to ;  I  have  been  years  enough  at 
it  to  do  that. 

Q.    When  did  you  go  up  in  the  woods  again  ? 
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A.     Then  we  started  a  ranch,  started  to  clear  up  a 
ranch  this  side  of  Kempner  's,  and  I  took,  oh,  I  guess, 
four  men  there  and  a  cook,  and  grubbed  out,  I  think, 
about  some  fifteen  acres  there  at  that  time. 
.  Q.     How  long  did  you  remain  there? 

A.  Then  I  was  back  and  forward  all  the  time;  I 
didn't  stay  there  with  the  crew  then;  I  had  a  fore- 
man ;  w^e  was  going  to  start  a  hay  ranch  there. 

Q.  Do  you  remember  how  long  you  were  up  there 
grubbing  1 

A.  I  can't  tell;  I  was  back  and  forward,  chasing 
all  the  time ;  I  was  up  there  and  down  here. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  On  pages  46  and  47  of  the  book,  there  are  some 
red  check  marks  indicating  unsurveyed  sections 
which  were  located  by  scrip.  Do  you  personally 
know  that  those  were  located  after  you  came  from 
Eau  Claire? 

A.  I  personally  know  that  I  selected  that  land 
myself. 

Q.  In  view  of  that,  and  calling  your  attention  to 
that,  what  do  you  say  now  as  to  whether  all  the  check 
marks  were  made  at  Eau  Claire  ? 

A.  By  gracious,  I  can't  say,  because  I  know  I 
selected  that  land  myself. 

Q.  The  red  check  marks  on  those  two  pages,  46 
and  47,  must  have  been  made  then  after  you  came 
here? 

A.  That  must  be  the  fact,  because  if  he  hadn't 
called  my  attention  I  wouldn't  have  thought  about 
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it,  because  I  know  I  selected  the  land,  and  nobody 

else  knew  anything  about  it. 

Here  an  adjournment  was  taken  until  ten  o'clock, 
A.  M.,  Wednesday,  March  3, 1909,  at  which  time,  pur- 
suant to  adjournment,  the  taking  of  testimony  was 
resumed,  the  Examiner  and  counsel  for  the  respec- 
tive parties  being  present,  and  Mr.  G.  D.  Hoseley 
resuming  the  stand. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Hoseley,  I  understood  you  to  say  yester- 
day, tliat  when  you  started  in  the  employ  of  the  Bar- 
ber Lumber  Company  and  started  from  Eau  Claire, 
for  Boise,  that  you  understood  that  the  Barber  peo- 
ple had  about  five  hundred  million  acres  of  timber 
land  in  Idaho. 

A.  Five  hundred  million  acres  or  five  hundred 
million  feet  ? 

Q.     Five  hundred  million  feet  of  timber. 

A.     Yes,  sir. 

Q.  I  understood  you  to  say  later  that  you  cruised 
that  and  reported  that  they  had  about  five  hundred 
and  fifty  million  feet  of  timber,  according  to  your 
estimation.  A.     Yes. 

Q.  Now  this  five  hundred  and  fifty  million  that 
you  reported,  did  you  find  that  on  the  same  area  that 
the  five  hundred  million  was  estimated  on,  or  was 
there  additional  lands  that  you  made  your  estimation 
from? 

A.  Well,  I  think  it  was  on  the  land  that  I  figured 
they  owned  at  the  time  I  came  here. 
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Q.  In  other  words,  j^ou  had  raised  the  estimation, 
or  the  estimate,  that  had  been  made  upon  which  the 
five  hundred  million  was  based. 

A.  Well,  I  based  it  on  the  lands  that  I  had  looked 
over,  and  I  raised  the  estimate,  so  that  is  the  way  I 
estimated,  on  the  gross,  yes. 

Q.  In  other  words,  your  estimate  was  made  on  the 
same  land  and  timber  that  the  five  hundred  million 
estimate  was  made  on?  A.     Yes. 

Mr.  KEIGWIN.— Q.  And  not  by  adding  to  the 
area  that  had  been  originally  given  to  you  ? 

A.    No. 

Mr.  GORDON. — Q.  Did  you  make  any  notes  of 
your  estimate  or  cruise  1 

A.     No,  only  as  a  percentage. 

Q.     State  how  you  did  that,  please. 

A.  Well,  I  figured  that  the  estimates  on  the  whole 
was  ten  percent  low. 

Q.  When  you  left  Eau  Claire  in  the  early  part 
of  September,  1903,  or  your  home,  which  is  near  Eau 
Claire,  the  only  data  that  you  had  as  to  the  holdings 
of  the  Barber  Lumber  Company  people  in  Idaho  was 
contained  in  the  book  which  you  identified  here  yes- 
terday, was  it  not?  A.     As  I  supposed. 

Q.     That  was  all  the  iufonnation  you  had? 

A.    Yes. 

Q.  Now  do  you  remember  whether  or  not  your 
employment  to  come  to  Idaho  by  Mr.  Barber  was 
about  the  1st  of  September,  1903  ? 

A.  I  think  probably  about  the  first  talk  we  had, 
but  not  anything — I  don't  think  it  was  definite  at 
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that  time,  but  the  first  talk  we  had  was  the  last  of 

August  or  the  first  of  September,  something  about 

that. 

Q.  See  if  these  questions  and  answers  which  I 
shall  read  to  you,  wliicli  purport  to  be  a  stenographic 
report  of  your  statement,  made  on  the  occasion  that 
we  referred  to  yesterday,  March  23, 1907,  will  refresh 
your  recollection:  "Q.  You  were  supplied  with 
data  of  the  company's  holdings  at  that  time?  A.  I 
were,  yes,  sir,  when  I  left  to  go  home  and  start  to 
move,  that  must  have  been  some  time  about  the  first 
of  September.  Q.  Of  1903?  A.  Yes,  sir.  Q. 
Can  you  fix  that  date  definitely?  A.  I  couldn't, 
well,  I  couldn't  really,  you  know,  because  I  couldn't 
tell  exactly  the  days  that  it  took  me  to  pack,  but  I 
went  home  and  probably  I  was  a  week  packing  and 
getting  a  car  and  things  of  that  kind,  and  I  was  four 
days  on  the  road,  so  it  was  probably  about  ten  days 
before  the  21st  day  of  September  that  I  landed  here.'* 
Do  you  remember  those  questions  and  answers,  as 
well  as  you  can  remember  ? 

A.  If  I  remember  right,  I  was  there  twice  at  Eau 
Claire. 

Q.  But  this  was  with  relation  to  your  last  visit 
to  Eau  Claire,  before  you  started  for  Boise. 

A.  That  would  make  it  the  10th  or  11th,  I  would 
think. 

Q.  I  don't  remember  exactly  what  you  said,  that 
was  all. 

A.  I  think — of  course  I  can't  remember  exactly 
— but  I  think  probably  it  was  the  10th  or  11th  the 
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last  time  I  was  in  Eau  Claire,  and  it  might  have  been 
the  12th,  and  it  might  not  have  been  more  than  the 
9th ;  I  couldn't  say  for  sure,  because  I  ha^-e  no  record 
of  anything  like  that. 

Q.  Mr.  Hoseley,  how  long  after  you  arrived  at 
Boise,  in  September,  1903,  did  you  make  that  esti- 
mate and  report  to  Mr.  Barber?  Was  it  a  written 
report  or  a  verbal  report  that  you  made  to  him  in 
September,  1903  ? 

A.  Oh,  I  didn't  make  no  written  report  nor  verbal 
report  in  September,  1903,  because  I  didn't  have 
nothing  looked  over  at  that  time. 

Q.  Well,  I  didn't  want  to  make  you  say  that  it 
was  in  September,  1903,  but  I  was  fixing  the  time 
that  Mr.  Barber  came  here  in  Sej)tember,  1903,  and 
what  I  wanted  to  know  was  whether  you  told  him 
that  on  the  occasion  of  his  being  here  in  September, 
1903. 

A.  Well,  but  Mr.  Barber  wasn't  here  in  Septem- 
ber, after  I  came  here  as  a  salaried  man. 

Q.     Well,  to  whom  did  you  make  that  report? 


A 


Well,  it  was  the  next  time  that  I  saw  Mr.  Bar- 


ber that  he  came  here. 

Q.     When  was  that? 

A.  By  gracious,  I  can't  tell  you;  I  think  it  was 
the  next  year,  in  June,  that  I  was  asked  at  a  meeting. 

Q.    Just  approximately. 

A.  I  don't  remember  when  he  came^  but  it  was 
whenever  he  came. 

Q.  Mr.  Hoseley,  referring  to  the  plat  in  this  book 
that  we  discussed  here  yesterday,  6-4,  what  is  your 
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best  recollection  now  as  to  what  was  on  that  page 
when  it  was  given  to  you,  other  than  the  title  "6-4" 
at  the  top  of  the  page  I 

A.     That  I  can 't  say,  Mr.  Gordon, 

Q.  Mr.  Hoseley,  this  book  that  you  identified  yes- 
terday, marked  Plaintife's  Exhibit  No.  141  A,  that  is 
the  same  book  that  you  identified  at  the  Borah  trial, 
is  it?  A.     That's  the  same  book. 

Q.  Now,  Mr.  Hoseley,  did  I  understand  you  to 
say  that  any  person  in  the  office  of  the  Barber  Lum- 
ber Company  at  Boise  had  access  to  that  book  ? 

A,  Why,  I  said  that  they  might  have  took  that 
book  lots  of  times;  there  was  my  references  in  that 
book  when  I  brought  it  into  the  office,  whenever  I 
took  up  anything  with  Mr.  Chapman,  and,  of  course, 
I  suppose  he  had  that  book;  his  testimony  would  be 
better  than  mine  on  that. 

Q.  You  don't  ever  remember  of  taking  that  book 
to  him  and  handing  it  to  him  and  leaving  it  with  him, 
do  you? 

A.  I  don't  remember  it,  but  still  I  would  hate  to 
say  that  I  didn't. 

Q.  I  don't  want  you  to  say  anything  you  don't 
remember,  Mr.  Hoseley.  You  don't  ever  remember 
seeing  Mr.  Chapman  write  anything  in  that  book,  do 
you  ?  A.     I  can 't  say  as  I  do. 

Q.  Who  else  was  in  the  office  of  the  Barber  Lum- 
ber Company  at  that  time  % 

A.     Mr.  Cobb's  son. 

Q.     What  Mr.  Cobb's  son? 

A.     Calvin  Cobb,  of  the  ' '  Statesman. ' ' 
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Q.  You  mean  the  son  of  Mr.  Calvin  Cobb,  of  the 
"Statesman"? 

A.    Yes,  young  Mr.  Cobb,  Lyon  Cobb. 

Q.  You  don't  know  that  he  had  aecess  to  that 
book,  do  you  I 

A.     I  don't  know  that  he  didn't,  either. 

Q.  You  mean  the  access  he  had  that  if  you  carried 
it  into  there  and  put  it  on  the  desk,  you  wouldn't  have 
considered  it  an  affront  for  anybody  to  have  picked 
it  up  and  looked  at  it  ? 

A.  No,  because  anybody  that  was  in  the  office 
would  have  a  right  to  pick  it  up  and  look  at  it  that 
was  salaried. 

Q.  But  nobody  in  the  office  had  any  business  put- 
ting anything  in  that  book  except  for  your  informa- 
tion, did  they? 

A.  Well,  no,  I  wouldn't  think  they  had;  it  would 
be  something  for  me  to  look  at,  or  something  to  that 
effect. 

Q.  And  you  don't  remember  of  anybody  putting 
anything  in  that  book  and  telling  you,  or  any  marks 
in  that  book,  and  telling  you  what  they  put  them  in 
there  for,  do  you  ?  A.     No,  I  do  not. 

Q.  Now,  do  you  remember  Mr.  Barber  telling  you 
about  some  scrip  that  he  had  that  he  wished  you  to 
locate  ? 

A.  I  don't  think  Mr.  Barber  ever  said  anything 
to  me  about — oh,  on  unsurveyed?  Yes,  he  spoke  to 
mc  about  unsurveyed  scrip  when  he  was  here — no, 
not  when  he  was  here — it  must  have  been  when  T  was 
at  Eau  Claire,  because  I  don't  think  he  talked  a])0ut 
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unsiirveyed  scrip  when  he  was  here ;  I  didn  't  under- 
stand anything  about  the  scrip  at  that  time. 

Q.  When  you  were  at  Eau  Claire  in  1903  do  you 
remember  whether  or  not  Mr.  Barber  told  you  that 
he  was  going  to  send  a  lot  of  unsurveyed  scrip  to 
Boise  for  you  to  place,  and  that  the  scrip  is  located  in 
7-9  and  8-8,  and  some  of  it  in  8-7  ? 

A.  No,  I  don 't  remember  the  towns ;  I  remember 
him  speaking  about  unsurveyed  Northern  Pacific 
scrip,  but  I  don't  know  that  he  said  anything  about 
what  towns  it  was. 

Q.  Did  you  place  any  unsurveyed  scrip  in  7-9, 
8-8,  and  8-7? 

A.     Yes,  in  the  three  towns. 

Q.  Now  this  unsurveyed  scrip,  will  you  explain 
to  me  what  that  is  ? 

A.  It's  lien  scrip  of  the  Northern  Pacific  that  was 
issued  to  the  Northern  Pacific  for  the  Mt.  Eainier. 

Q.  Now,  you  mean  that  there  was  certain  land 
that  the  Northern  Pacific  had  turned  back  to  the 
Government,  and  for  each  acre  or  quarter  section  or 
something  of  that  kind,  they  gave  them  that  many 
acres  somewhere  else  that  was  to  be  located  when 
they  got  ready  to  locate  it.     Is  that  it  ? 

A.     That  is  as  I  understand  it. 

Q.  They  could  locate  it  on  lands  that  were  at  that 
time  unsurveyed? 

A.  I  understand  that  the  same  amount  of  acres 
that  was  in  the  Mt.  Rainier  forest  reserve  that  was 
unsurveyed  at  that  time,  they  could  take  the  same 
amount  of  acres  any  place  in  the  three  states. 
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Q.  Could  they  locate  that  on  land  that  had  been 
surveyed,  or  did  they  have  to  locate  it  on  unsurveyed 
land? 

A.  It  was  unsurveyed  scrip,  and  they  had  to 
locate  it  on  unsurveyed  lands. 

Q.  And  there  was  some  items  in  this  book  yester- 
day on  pages  46  and  47,  that  I  understood  you  to 
point  out  some  sections  there  on  which  you  had 
located  some  unsurveyed  scrip. 

A.    Yes,  sir. 

Q.  Now,  what  sections  on  page  46,  indicated  as 
township  6  north  of  range  9  east,  did  you  locate  any 
unsurveyed  scrip  on  ?  A.     On  section  4. 

Q.  And  will  you  describe  what  parts  of  section 
4  you  located  that  scrip  on  ? 

A.  The  northwest  of  the  northeast,  northeast  of 
the  northwest,  and  the  northwest  of  the  northwest, 
section  4,  township  6  north,  range  9  east. 

Q.  Now,  on  the  next  page  of  that  book,  page  47, 
township  7  north  of  range  9  east,  what  scrip  did  you 
locate  there? 

A.  Southwest  of  the  southwest  of  section  18,  7 
north  of  range  9  east. 

Q.     That  is  just  a  forty?  A.     Just  a  forty. 

Q.     That  is  all  you  located  there? 

A.  In  that  section,  but  I  located  all  the  balance  of 
this.     Do  you  want  the  balance  of  it? 

Q.    Yes. 

A.  The  northeast  of  the  northwest,  the  northwest 
of  the  northwest,  the  southeast  of  the  northwest,  the 
southwest  of   the   northwest,   the   northwest   of  the 
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southeast,  the  southwest  of  the  southeast,  the  north- 
east of  the  southwest,  the  northwest  of  the  southwest 
the  southeast  of  the  southwest,  the  southw^est  of  the 
southwest,  section  19,  7  north,  9  east ;  and  the  south- 
west of  the  southwest  of  section  21,  7  north,  9  east; 
the  southwest  of  the  northwest,  section  28,  7  north,  9 
east;  the  northwest  of  the  northwest,  the  southwest 
of  the  northwest,  the  northwest  of  the  southwest, 
section  29,  7  north,  9  east ;  the  northeast  of  the  south- 
east, section  32,  7  north,  9  east;  the  southeast  of  the 
northwest,  the  southwest  of  the  northwest,  the  north- 
east of  the  southw'est,  the  southeast  of  the  southwest, 
the  southwest  of  the  southwest,  the  northwest  of  the 
southeast,  the  southwest  of  the  southeast,  section  33, 
7  north,  9  east.  Is  there  anything  more,  Mr.  Gordon, 
that  you  want  ? 

Q.  That's  all.  Now,  Mr.  Hoseley,  do  you  remem- 
ber when  you  located  that  scrip? 

A.  It  was  in  October,  but  the  days  I  can 't  remem- 
ber. 

Q.     In  October,  1903?  A.    Yes,  sir. 

Q.  And  do  you  know  whether  that  scrip  has  ever 
been  approved  or  not  ?  A.     I  do  not. 

Q.  Now,  what  do  you  mean  by  saying  that  you 
located  it?  Do  you  mean  that  you  posted  the 
notices  ? 

A.     Well,  I  selected  it  with  an  engineer. 

Q.     Who  was  the  engineer  ? 

A.     Mr.  Stevenson. 

Q.  Did  Mr.  Dennis  Thornton  go  over  any  of  this 
with  you?  A.     No,  sir. 


2778  The  United  States  of  America 

(Testimony  of  G.  D.  Hoseley.) 

Q.     Did  Mr.  Connors?  A.     No,  sir. 

Q.     Did  you  know  Mr.  Connors'? 

A.  There  is  several  Connorses;  I  don't  know 
which  Connors  you  refer  to. 

Q.     Mr.  C.  B.  Connors. 

A.  I  didn't  know  him  here,  but  I  knew  him  well 
in  Wisconsin. 

Q.     Was  he  out  here  cruising  when  you  was  here  ? 

A.     No,  sir. 

Q.  Mr.  Hoseley,  when  you  came  here  you  under- 
stood that  you  were  to  look  over  everything  or  all  the 
property  that  was  indicated  in  this  book  by  a  red 
mark,  did  you  not? 

A.  No,  I  don't  know  as  I  was  to  look  over  every- 
thing that  was  indicated  by  a  red  mark;  I  don't  re- 
member as  to  that. 

Q.  Did  5'ou  go  over  all  of  the  land  that  was  in- 
dicated in  this  book  by  a  red  mark  ? 

A.    No,  sir. 

Q.  Well,  you  did  go  over  all  the  property  that 
was  indicated  in  that  book  with  a  red  mark,  and  a 
great  deal  more  too,  didn  't  you  ? 

A.  No,  I  think  probably  there  is  a  great  many 
things  in  that  book  that  I  have  never  seen,  but  I  have 
seen  a  great  deal. 

Q.  See  if  this  will  refresh  your  recollection,  Mr. 
Hoseley.  I  am  reading  from  that  same  statement 
that  I  referred  to  before :  "Q.  You  understood  that 
you  were  to  look  over  everything  that  had  a  red 
mark?  A.  As  I  remember,  everything  that  had  a 
red  mark  they  owned.    Q.    But  you  did  look  it  all 
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over?    A.     Oh,  yes,  I  cruised  the  whole  country,  and 

more  too." 

A.  Well,  but  still — I  cruised  the  whole  country, 
but  then  to  go  onto  every  subdivision,  I  didn  't  under- 
stand it  that  way, 

Q.  Well,  I  just  wanted  to  see  if  I  could  refresh 
your  memory.  I  show  you  page  41  of  this  book,  and 
note  that  there  are  a  number  of  lead  pencil  marks 
there,  the  letter  D.  Can  you  tell  me  what  those  D's 
mean,  what  they  were  put  there  for  ? 

A.  I  think  it  was  for  doubtful  scrip,  if  I  remem- 
ber right ;  now  I  can 't  say,  but  I  think  it  was ;  I  was 
looking  for  scrip  w^hen  I  was  there,  looking  for  a 
place  to  locate  some  scrip,  and  I  think  I  put  that  D 
on  there  for  doubtful,  not  being  good  enough,  but  I 
don't  remember;  it  might  have  been  for  something 
else,  maybe  somebodj^  owned  it  for  all  I  know  whose 
name  was  D ;  I  can't  say  as  to  that. 
Q.  Do  you  see  section  5  on  that  page? 
A.     I  do. 

Q.  Do  you  remember  w^hether  or  not  that  is  a 
placer  mine! 

A.  I  do;  I  knew  they  claimed  it  was  a  placer 
mine. 

Q.     And  on  section  6  you  put  some  scrip? 
A.    Yes. 

Q.  Now  did  Mr.  Barber  tell  you  before  you  left 
Eau  Claire  that  if  you  got  into  any  difficulties  here 
that  you  should  go  to  see  his  lawyer  here  ? 

A.  No,  he  didn't  tell  me  if  I  got  into  any  diffi- 
culties. 
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Q.     Well,  ex^Dress  it  your  way. 

A.  He  said  if  there  was  any  legal  advise  I  wanted 
why  to  go. 

Q.     Who  did  he  tell  you  to  go  to? 

A.     Mr.  Borah. 

Q.    What  Borah  is  that?  A.    W.  E.  Borah. 

Q.  Did  he  tell  you  that  he  was  the  attorney  for 
the  company  at  that  time? 

A.  I  don't  remember  wdiether  he  said  he  was  the 
attorney  or  not,  but  that's  what  he  told  me. 

Q.  And  do  you  remember  about  buying  the  Cos- 
tin  ranch  ? 

A.     It  was  bought  before  I  came  here. 

Q.  And  did  they  have  any  difficulties  over  that 
ranch  ? 

A.  Well,  they  didn't  over  the  purchase,  but  they 
had  some  little  fugalty  about  getting  possession. 

Q.  And  who  did  you  consult  about  getting  posses- 
sion? A.     Mr.  Borah. 

Q.  And  did  Mr.  Borah  then  purchase  it  for  the 
company  ? 

A.  No,  the  ranch  was  purchased,  but  it  was  the 
time  of  getting  possession  that  we  was  having  some 
trouble  about. 

Q.  Do  you  remember  whether  or  not  Mr.  Borah 
bought  some  timber  claims  for  the  company  on  3'our 
representation?  A.     I  do. 

Q.     And  do  you  know  who  paid  for  those  claims? 

A.     I  do  not. 

Q.  What  do  you  mean  by  Mr.  Borah  buying  them 
then  ? 
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A.  Well,  there  wasn't  anybody  liere  at  tliat  time, 
and  I  said  to  him,  "There's  some  timber  claims  up 
in  the  country  on  Grimes  Creek  that  a  man  would 
like  to  sell,  he  says  he  needs  the  money  very  bad," 
and  he  said,  ''Don't  come  to  me  with  no  timber 
claims;  I  don't  wart  you  to  talk  timber  claims  to 
me."  And  he  said,  "You  go  up  to  the  land  office 
and  see  if  therd  is  anything  against  it  or  not."  And 
I  asked  Mr.  Garrett  if  there  was  anything  against 
those  claims,  a  iid  he  said  no,  the  man  had  his  own 
money  and  had  made  final  proof,  and  had  patent,  so 
I  went  back  to  Mr.  Borah  and  told  him. 

Q.  Then  did  he  <eall  up  the  bank  while  you  were 
there  and  ask  if  there  was  any  money  there  ? 

A.     I  believe  he  did. 

Q.     And  the  claims  were  purchased  that  day  ■? 

A.     I  don't  know. 

Q.    Whose  (jlaims  were  they  ? 

A.     Gardner 's. 

Q.     What  Gardner? 

A.  I  think  it  was  C.  H.  Gardner,  I  don't  remem- 
ber, and  his  wife  and  their  son,  I  believe. 

Q.  Now,  Mr.  Hoseley,  we  spoke  about  the  claim 
that  you  took  up,  yesterday,  and  afterwards  sold  to 
the  Barber  Lumber  Company.  You  were  negotiat- 
ing with  them  for  a  long  time  before  you  sold  it, 
weren't  you?  A.     Quite  a  while. 

Q.  Do  you  remember  the  first  offer  they  made  you 
for  that  claim?  A.     About— it  was  $2,000. 

Q.  And  you  wanted  $2500  at  that  time  ?  Is  that 
right? 
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A.     I  think  so ;  I  know  there  was  $500  difference. 

Q.  And  then  when  they  offered  you  $2500  you 
wanted  $3,000? 

A.  I  know  there  was  a  difference,  yes,  something 
to  that  effect. 

Q.  Now  do  you  remember  who  prepared  your  fil- 
ing papers'?        A.     Yes,  sir. 

Q.     Who?  A.     John  Kinkaid. 

Q.  And  do  you  remember  who  prepared  the  deed 
for  you  to  the  Barber  Lumber  Company?  Did  Mr. 
Kinkaid  prepare  that?  A.     No,  sir. 

Q.    "Who  did? 

A.  Mr.  Kinkaid  wasn't  here,  I  don't  think;  I 
think  it  was  B.  F.  Neal. 

Q.     Who  is  he  ?  A.    An  attorney. 

Q.     Did  you  pay  him  for  drawing  your  deed? 

A.     Yes,  sir. 

Q.     How  much  did  you  pay  him  ? 

A.     I  believe  $1.50. 

Q.  Do  you  remember,  in  your  testimony  in  the 
Borah  trial,  referring  to  that  book  which  you  hold, 
and  which  is  in  evidence,  these  questions  being  asked 
and  the  answers  which  I  shall  read  being  given  by 
you:  "Q.  Now,  the  townships  and  ranges  at  the 
headings  of  these  pages,  5-4 's  and  6-4 's,  they  were 
indicated  to  you  or  filled  out  when  it  was  handed 
to  you?  A.  Well,  there  was  some  marks  in  it,  but 
I  didn't  know  just  what  it  was  because  I  didn't  know 
anything  about  it  at  that  time."  Do  you  remember 
that  question  being  asked  you  and  that  answer  being 
made?  A.     I  do  not. 
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Q.  ''Q.  You  didn't  put  any  red  marks  here? 
A.  No."  Do  you  remember  that  question  and  an- 
swer? A.     I  believe  I  do,  Mr.  Gordon. 

Q.     And  that  is  correct,  is  it,  that  you  didn't? 

A.     Yes,  sir, 

Q.  Do  you  remember  this  question  which  I  shall 
read  you,  being  asked  and  the  ansAver  given:  "Q. 
Were  there  not  some  red  miarks  there  ?  A.  Oh,  yes, 
but  there  was  two  kinds  of  red  marks  here,  and  I 
don't  know  whether  they  were  all  here  or  not."  Do 
you  remember  that  question  and  answer? 

A.  Yes,  but  I  don 't  understand  it  as  it  is  on  them 
two  pages ;  I  understand  the  book  as  a  whole. 

Q.     Is  that  the  way  you  understood  it  then  ? 

A.  Yes,  I  didli't  understand  that  it  meant  on  just 
them  pages,  but  I  had  forgot  all  about  the  red  marks 
until  the  book  was  handed  to  me;  I  never  noticed, 
never  thought  about  it. 

Q.  I  shall  ask  you  if  you  remember  these  ques- 
tions being  asked  yow  and  the  answers  which  I  shall 
proceed  to  read  being  given  by  you  at  the  Borah 
trial :  "Q.  Now  can  you  turn  to  the  plat  here  in  this 
book  referring  to  the  Crooked  Eiver  section?  A. 
Yes,  sir.  Q.  7-8  is  what  you  call  the  Crooked 
River?  A.  Yes,  sir;  of  course  there  was  more 
townships  than  that  in  the  Crooked  River  country. 
Q.  Were  there  any  marks  that  you  made  on  there  ? 
A.  Yes,  I  should  say  I  made  them.  Q.  That  is, 
the  lead  pencil  mark  ?  A.  Yes,  the  dull  lead  pencil. 
Q,  You  didn't  make  any  of  the  red  marks  in  that 
book  in  the  Crooked  River  section?        A.     No,  sir." 
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Do  you  remember  those  questions  and  answers  % 
A.     No,  I  don't. 


Well,  are  those  answers  correct  now? 

Yes,  sir. 

You  knew  a  Mr,  Blake,  did  you? 

John  J.  Blake? 

Yes.  A.     Yes,  sir. 

Did  3'ou  ever  have  any  business  with  him? 

Yes,  sir. 

Was  he  Senator  William  E.  Borah's  law  part- 


Q 

A 

Q 

A 

Q 
Q 

A 

Q 

ner  ? 

A.  I  never  understood  that  he  was  a  partner;  I 
understood  that  he  was  there  and  had  an  office  or 
desk  there,  but  I  always  understood  he  wasn't  a  part- 
ner. 

Q.  Now,  to  refresh  your  recollection,  or  to  see 
if  I  can  refresh  your  recollection,  as  to  when  you 
told  Mr.  Barber  about  there  being  five  hundred 
and  fifty  million  feet  of  timber  here,  I  shall  read  the 
following  question  and  answ^er  from  what  purports 
to  be  a  statement  having  been  made  by  you  to  which 
I  have  referred. 

Mr.  BUNDY.— Is  this  the  Ruick  statement? 

Mr.  GORDON.— Yes,  I  will  say  that  it  isn't  to 
impeach  him.  It  is  just  to  see  if  I  can  refresh  his 
recollection  as  to  time.  "Q.  You  figured  not  by 
acreage  but  by  quantity  of  timber?  A.  I  figured 
after  I  come  here,  I  think  the  time  Mr.  Barber  was 
here  in  July,  after  I  come  in  September,  and  he 
called  a  meeting  of  Mr.  Carson  and  Mr.  Chapman 
And  Mr.  LockAvood  and  this  General  Mullen,  but  Mr. 
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Mullen  didn't  come  into  the  meeting;  be  asked  me 
how  much  timber  they  had  and  said,  "You  know 
about  what  our  holdings  are  and  you  know  about 
how  much  timber  we  have  got,"  and  I  says,  "I  do 
to  an  extent  know  about  how  much  timber  you  own 
to-day,"  and  he  asked  me  what  there  was,  and  I  told 
him.  "Q.  How  much'?  A.  About  five  hundred 
and  fifty  million  that  he  had  and  a  chance  to  cut  six, 
but  I  would  call  it  five  hundred  and  fifty  easy." 
Does  that  refresh  your  recollection  as  to  when  that 
conversation  or  report  was  made  % 

A.  Well,  I  said,  didn't  I,  that  it  must  have  been 
in  June,  or  some  time  along  there,  the  'following 
year.  It  surely  w^as  the  following  year  that  Mr.  Bar- 
ber was  here. 

Q.  From  reading  that  I  understood  that  it  was 
the  SejDtember  of  the  same  year. 

A.  No,  this  is  July.  It  must  have  been  June  or 
July;  I  don't  remember,  I  can't  remember  the  date. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Hoseley,  I  think  we  had  better  get  this 
cruising  business  straightened  out  for  the  benefit  of 
Mr.  Gordon  and  Mr.  Keigwin,  who  are  not  from  a 
lumber  country,  A  cruiser,  a  man  who  goes  to  cruise 
or  estimate  land,  goes  on  a  forty,  and  the  usual  prac- 
tice of  making  a  close  estimate  is  to  select  an  average 
acre,  count  the  trees,  determine  the  number  of  logs 
to  the  tree,  and  in  that  way  the  number  of  feet  to  the 
acre,  multiply  that  by  forty,  and  get  an  approximate 
estimate  of  the  number  of  feet  on  the  forty,  when  it 
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is  being  done  closely. 

A.  Well,  when  you  are  getting  it  closely  you  want 
to  count  each  tree. 

Q.     That  is  what  is  termed  estimating? 

A.     Yes. 

Q,  AVhen  you  came  out  here,  were  you  employed 
ds  an  estimator  and  cruiser  or  as  superintendent  of 
the  logging  and  driving? 

A.     Superintendent  of  the  logging  and  driving. 

Q.  x4lS  such  superintendent  were  you  called  upon 
to  estimate  or  cruise  timber  other  than  such  as  was 
necessary  in  determining  logging  chances  and  to  such 
an  extent  as  you  made  selections  for  scrip? 

A.     Why,  no. 

Q.  What  I  am  trying  to  get  at  is,  was  this  five 
hundred  and  fifty  million  feet  Avhich  you  told  Mr. 
Barber  based  upon  any  attempt  upon  your  part  to 
estimate  the  lands  they  owned,  by  subdivisions,  or 
was  it  based  upon  your  opinion  of  the  extent  to 
which  former  estimates  were  low? 

A.  Yes,  that  was  it;  the  former  estimates  I 
thought  were  low. 

Q.  You  never  attempted  to  go  over  all  the  land 
of  the  Barber  Lumber  Company  for  the  purpose  of 
estimating  it?  A.     No. 

Q.  And  your  knowdedge  was  such  as  a  practical 
woodsman  would  get  in  going  through  a  country? 

A.    Yes. 

Q.  A  man  as  experienced  as  you  are  can  go 
through  a  country  and  give  an  approximate  estimate 
of  what  timber  is  on  a  forty  ?    _ 
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A.     I  always  have. 

Q.  And  did  you  ever  make,  or  attempt  to  make, 
any  estimate  other  than  based  upon  your  ability  to 
judge  in  going  through  the  country^  A.     No. 

Q.  Now  with  reference  to  this  book  again,  I  call 
your  attention  to  page  47,  which  contains  a  plat  of 
township  7,  9  east,  and  upon  which  plat  there  are  a 
number  of  red  ink  check  marks.  That  land  was  pro- 
cured or  located  by  the  Barber  Lumber  Company  in 
what  manner?  A.     By  scrip. 

Q.  That  is  the  N.  P.  unsurveyed  scrip  you  have 
spoken  of?  A,     Yes,  sir. 

Q.  Were  those  selections  indicated  by  the  check 
marks  on  the  plat  made  by  you?  A.     They  were. 

Q.  Were  they  made  before  or  after  you  came  to 
Boise  in  September,  1903?  A.     After. 

Q.  At  the  time  you  arrived  in  Boise,  and  at  the 
time  you  left  Eau  Claire,  on  your  trip  here  in  Sep- 
tember, 1903,  did  anybod,y  know  w^hat  lands  in  that 
township,  if  any,  would  be  selected  for  scrip  pur- 
poses? A.     No,  sir. 

Q.  Did  the  Barber  Lumber  Company,  or  any  offi- 
cer or  agent  of  the  Barber  Company,  know  what 
subdivisions  they  were  to  select  in  that  township 
until  you  informed  them?  A.     No,  sir. 

Q.  With  that  fact  in  view,  state  as  to  whether  or 
not  those  check  marks  on  this  page  47  w^re  in  the 
bock  at  the  time  it  was  delivered  to  you  at  Eau  Claire 
by  Mr.  Barber.  A.     They  couldn't  have  been. 

Q.  Is  your  evidence  on  that  subject  the  same  with 
reference  to  township  6,  9  east,  on  page  46? 
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A.     Yes,  sir. 

Q.  Now,  this  book,  Mr.  Hoseley,  was  intended 
by  the  company  and  by  you  to  be  a  record  of  the 
lands  owned  by  the  company  as  they  acquired  themi 

A.     Yes,  sir. 

Q.  And  during  the  time  ,you  were  here,  from 
September.  1903,  and  during  the  course  of  your  em- 
ployment bj'  the  company,  the  company  was  continu- 
ally buying  and  acquiring  lands,  was  it  not? 

A.     They  were. 

Q.  And  as  they  acquired  those  lands,  they  would 
be,  from  time  to  time,  inserted  in  this  book  ? 

A.  It  seems  that  they  would ;  that  would  be  the 
supposition. 

Q.  Wasn  't  that  a  fact,  that  you  kept  the  book  up 
to  date  ? 

A.     I  suppose  it  was  kept  up  to  date. 

Q.  And  when  Mr.  Chapman,  or  anyone  else,  was 
advised  of  any  new  lands  being  acquired,  the  new 
lands  were  indicated  in  this  book? 

A.     I  believe  they  were. 

Q.  I  now  call  your  attention  to  page  42  of  the 
book,  containing  a  plat  of  township  8,  the  lands  indi- 
cated by  the  red  check  marks  on  that  plat  were  also 
located  and  selected  by  N.  P.  unsurveyed  scrip,  were 
they  not?  A.     Yes,  sir. 

Q.     And  the  selections  were  made  by  you? 

A.    Yes,  sir. 

Q.  After  j^ou  had  left  Eau  Claire  in  September, 
1903? 

A.     Yes,  sir ;  the  survey  w^as  made  by  me  too. 
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Q.  At  the  time  you  left  Eau  Claire,  did  anyone 
know,  or  could  they  have  known,  what  lands  the  Bar- 
ber Lumber  Company  were  to  acquire  in  that  town- 
ship by  scrip  ?  A.     No,  sir. 

Q.  And  from  that  fact,  state  whether  or  not  those 
red  check  marks  were  in  there  when  the  book  was 
handed  to  you. 

A.  They  couldn't  have  been;  I  don't  see  how  they 
could  have  been. 

Q.  I  now  show  you  township  8,  range  7,  on  page 
31  of  the  book,  on  which  there  are  a  number  of  red 
ink  check  marks,  indicating  lands  of  the  Barber 
Lumber  Company.  A.     Yes. 

Q.     How  were  those  lands  selected? 

A.     By  scrip. 

Q.     Who  selected  them  ? 

A.     I  located,  selected  and  survej'^ed  them. 

Q.     When  did  you  do  that  ? 

A.     In  October,  1903. 

Q.  Prior  to  that  time  did  any  officer  or  agent  of 
the  Barber  Lumber  Company  know,  or  have  any 
means  of  knowing,  as  to  what  lands  in  that  township 
they  would  acquire?  A.     No,  sir. 

Q.  Based  upon  that  fact,  state  whether  or  not 
those  red  check  marks  were  in  that  book  at  the  time 
it  was  given  to  you  in  Eau  Claire. 

A,     They  couldn't  have  been. 

Q.  Now  when  you  first  came  to  Boise,  in  Septem- 
ber, 1903,  shortly  after  that  you  made  these  locations 
of  scrip.  How  long  after  that  was  it  that  you  first 
had  occasion,  as  superintendent  or  otherwise  of  the 
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Barber  Lumber  Company,  of  going  up  into  6-4'? 

A .  Well,  it  was  the  next  year  that  I  went  up  there 
to  look  at  the  chances  of  logging. 

Q.     Some  time  after  the  spring  of  1903  ? 

A.     After  the  spring  of  1904. 

Q.  Up  to  that  time  had  you  an}-  occasion  to  go 
through  6-4,  or  estimate  it,  or  cruise  it  ? 

A.  I  believe  that  I  picked  some  scrip  on  the  west 
side  of  6-4  that  winter  in  February ;  I  can 't  remem- 
ber— let  me  see  the  book,  Mr.  Bundy  (witness  takes 
book) ;  I  think  that  I  went  in  there  and  looked  at 
some  scrip  in  February,  1904. 

Q.  Did  you  ever  have  occasion  during  that  year, 
or  until  the  summer  of  1904,  to  go  over  the  lands  indi- 
cated on  the  plat  on  page  7,  w^hich  are  marked  with 
the  red  ink  dots ?  A.     I  don't  think  I  did. 

Q.  Now^,  Mr.  Hoseley,  Mr.  Gordon  asked  you  a 
question,  he  asked  you  what  marks  were  on  this  plat 
on  page  7,  being  a  plat  of  township  6,  range  4,  other 
than  the  mmiber  of  the  township  and  the  number  of 
the  range,  at  the  time  the  book  was  delivered  to  you. 
I  think  your  answer  was  that  you  didn't  remember. 
Now  will  you  kindly  look  at  the  book  and  state  as  to 
wdiether  or  not,  at  the  time  that  book  was  handed 
to  you,  there  was  a  single  mark  that  you  now  recog- 
nize upon  that  plat  at  the  time  it  was  first  given  to 
you,  other  than  the  number  of  the  town,  and  the  num- 
ber of  the  range,  at  the  head. 

A.  I  don't,  remember;  I  have  no  way  of  remem- 
l)ering. 

Q.     Well,  wf  re  those  red  ink  marks  on  there  when 
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it  was  given  to  you  ? 

A.     I  don 't  remember  whether  they  was  or  wasn  't. 

Q.     What  is  your  best  belief  on  the  subject? 

A.    Well,  that  I  can't  say. 

Q.  Well,  Mr.  Hoseley,  what  did  Mr.  Barber  tell 
you  this  book  was,  when  he  gave  it  to  you? 

A.  Why,  he  told  me  it  was  the  holdings  of  the 
Barber  Company. 

Q.     That  they  owned?  A.    Yes. 

Q.     Did  they  own  these  lands  in  6-4  at  that  time  ? 

A.     I  am  satisfied  they  didn't. 

Q.  Did  he  tell  you  that  this  book  contained  the 
check  or  marks  of  any  lands  they  didn't  own? 

A.     No. 

Q.  Did  he  tell  you  in  that  conversation  that  it 
contained  any  markings  or  checkings  of  any  lands 
that  they  hoped  to  acquire,  or  anything  except  lands 
that  they  actually  owned?  A.     No,  sir. 

Q.  Now,  as  a  matter  of  fact,  as  you  have  testi- 
fied; they  didn't  own  a  single  acre  of  the  lands 
marked  with  red  ink  in  this  6-4  plat  ? 

A.     I  don't  believe  they  did. 

Q.  From  that  fact,  what  is  your  belief  as  to 
whether  or  not  he  handed  you  a  book  marked  with 
red  ink  on  lands  they  didn  't  own  ? 

A.  My  belief  would  be  that  them  marks  wasn't 
there,  but  to  say  absolute,  I  can't  say,  but  I  don't 
believe  they  was  there. 

Q.  Your  best  recollection  and  opinion  at  the  pres- 
ent time  then  would  be  that  they  were  not  there? 

A.  Yes,  because  it  shows  lands  that  they  didn't 
own. 
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Q.  And  at  the  time  Mr.  Barber  gave  you  this 
book  he  stated  to  you,  in  effect,  that  it  contained  lists 
or  checkings  of  lands  that  they  did  own  I 

A.     Yes,  sir. 

Q.  Didn't  pretend  that  it  contained  checkings  of 
other  lands  I  A.     No,  sir. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Hoseley,  I  think  I  asked  you  yesterday 
about  a  conversation  you  had  with  Mr.  Garrett, 
Judge  Burch,  Mr.  Wade,  and  assistant  district  at- 
torney, Mr.  Johnson.  You  remember  that  conversa- 
tion that  you  had  with  those  gentlemen,  do  you,  in 
Mr.  Wade's  office? 

A.     Well,  no,  I  don't  know  as  I  remember  it. 

Q.  I  mean,  do  you  remember  of  having  a  conver- 
sation with  them  in  that  office? 

A.  I  don 't  know  whether  all  them  gentlemen  was 
there ;  I  remembei'  that  Mr.  Garrett  was  there. 

Q.     Wasn't  Judge  Burch  there? 

A.  I  don't  hardly  believe  he  was  in  there  at  that 
time. 

Q.     Was  Mr.  Rush  there? 

A.  I  don 't  think  at  that  time ;  no,  I  don 't  believe 
he  was;  he  might  have  been;  I  can't  say. 

Q.  "W^ell,  all  or  some  of  those  people  were  together 
on  some  occasion  during  the  Grand  Jury  proceedings 
at  which  Senator  Borah  and  others  were  indicted, 
and  had  a  conversation  with  you,  didn't  they? 

A.  Yes,  I  was  in  the  special  agent's  room  there 
a  few  minutes  one  day,  very  few,  but  I  think  I  went 
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in  with  Mr.  Garrett. 

Q.  Now,  I  shall  ask  you  if,  on  any  one  of  those 
talks  you  had  at  that  time,  you  stated  to  either  one 
of  them,  or  all  of  them,  that  the  red  marks  indicated 
by  a  dot  or  a  dash,  on  page  7  of  this  book,  in  town- 
ship 6,  range  4,  you  said  that  those  marks  were  in 
that  book  when  it  was  given  to  you  by  Mr.  Barber 
in  Eau  Claire. 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  as  an  attempt  to  impeach 
their  own  witness,  not  calling  his  attention  to  time 
or  place,  or  the  person  to  whom  such  statements  are 
alleged  to  have  been  made. 

A.  Well,  I  hardly  know  how  to  answer  you,  Mr. 
Gordon,  but  them  things  came  up,  and  it  had  all 
slipped  from  my  mind,  as  I  said  to  them  on  that 
occasion,  and,  of  course  I  can't  remember  four  or 
five  years ;  now,  that  is  the  facts  of  the  case.  So  we 
talked  about  it  in  a  free  kind  of  a  way,  and  the 
best  of  my  mind  was  that  the  red  marks  was  in  that 
book  at  that  time,  but  three  or  four  days  after,  when 
I  was  called  down  in  the  evening  in  the  land  office, 
before  Mr.  Burch,  Mr.  Rush,  and  Mr.  Special  Agent 
there,  and  Mr.  Garrett,  they  was  talking  about  sev- 
eral things,  and  up  came  this  matter  of  them  dots 
in  the  book  at  that  time  in  6-4,  and,  of  course,  the 
book  had  all  j)assed  from  my  mind,  and  I  had  been 
thinking  of  other  lands  and  other  things,  and  he 
handed  me  the  book,  and  as  I  was  turning  over  the 
pages  I  came  to  my  own  claim  in  there  in  the  book, 
and  I  said  to  him,  "Ed,  that  can't  be  so,  because  I 
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hadn't  proved  up,  and  they  didn't  have  nothing  to 
do  with  it, ' '  and  he  said  to  me, ' '  Yes,  you  want  to  get 
out  of  something  now,"  and  I  said,  "Well,  I  don't; 
I  never  wanted  to  get  out  of  anything  in  my  life," 
I  said  that  couldn't  be,  because  I  commenced  to 
think  that  I  had  made  final  proof  myself,  and  my 
claim  was  marked  like  the  rest,  and  I  was  satisfied 
that  that  couldn't  have  been  in  the  book  when  the 
book  was  handed  to  me. 

Q.  As  I  understand  you  now,  you  remember  hav- 
ing told  Mr.  Garrett  that  the  red  dots  in  6-4  were 
in  the  book  that  Mr.  Barber  gave  you  at  Eau  Claire, 
but  that  several  days  after  that,  when  you  found 
out  that  there  was  some  dashes  further  over  in  the 
book  that  indicated  your  land,  that  it  couldn't  have 
been  %  A.     Yes. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  So  that,  in  looking  at  the  book  now,  Mr.  Hose- 
ley,  you  find  a  great  many  pieces  of  land  marked 
with  red  ink  marks,  including  the  scrip  lands,  your 
own  lands,  and  other  lands,  which  they  didn't  own 
at  that  time?  A.     Yes,  sir. 

Q.  And  you  know  that,  so  far  as  your  o^^^l  land 
and  the  scrip  land  is  concerned,  somebody  has 
marked  those  in  that  book  in  red  ink  since  it  was 
given  to  you? 

A.     It's  a  fact;  it  can't  be  any  other  way. 

Q.  And  from  that  you  are  convinced  that  any 
statement  you  may  have  made  to  the  effect  that  the 
red  ink  marks  were  all  in  there  was  an  error? 
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A.     Yes,  I  didn't  remember. 

(Witness  excused.) 

At  this  time  an  adjournment  was  taken  until  two 
o'clock,  at  which  time,  pursuant  to  adjournment,  the 
taking  of  testimony  was  resumed,  the  Examiner  and 
counsel  for  the  respective  parties  being  present. 

[Testimony  of  Mathias  A.  Zapp,  on  Behalf  of  the 
Complainant.] 

MATHIAS  A.  ZAPP,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Mathias  A.  Zapp? 

A.     Yes,  sir. 

Q.  Where  do  you  reside  and  what  is  your  occu- 
pation, Mr.  Zappi 

A.  I  reside  at  Idaho  City;  at  present  I  have 
teams  at  work  around  there. 

Q.  Were  you  a  county  officer  of  Boise  county 
during  the  years  1903,  4  and  5*? 

A.     1903  and  1904  I  was  county  assessor. 

Q.     That  means  assessor  of  taxes? 

A.     Yes,  sir,  assessor  and  tax  collector. 

Q.  Do  you  remember  having  received,  during 
those  years,  taxes  from  a  man  by  the  name  of  Charles 
F.  Koelsch"?  A.     Yes,  sir. 

Q.     In  what  year,  do  you  remember  1 

A.     1903. 

Q.     They  were    taxes    for  1903,  and  were    paid 
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during  the  year  1903.     Is  that  right? 

A.     Yes,  sir. 

Q.  I  show  you  this  paper  and  ask  you  if  you  have 
ever  seen  that  paper  before  % 

A.     Yes,  sir,  but  not  in  1903  and  4. 

Q.     When  did  you  see  that? 

A.  This  was  when  I  was  deputy  assessor,  in  1905 
and  6. 

Q.     And  did  you  make  that  paper  up  yourself  ? 

A.    Not  that  one. 

Q.     Where  did  you  see  that? 

A.  That  came  to  the  assessor's  office  from  Lyon 
Cobb. 

Q.  And  did  he  bring  it  personally,  or  was  it  for- 
warded in  a  letter? 

A.  I  don't  remember  positively  whether  he 
brought  it  or  sent  it. 

Q.     Then  what  did  he  say  that  it  was? 

Mr.  BUNDY. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  unless  he  says  that  he 
had  some  talk  with  him. 

Mr.  GORDON.— Q.  Didn't  I  understand  you  to 
say  that  Mr.  Lyon  Cobb  brought  that  paper  to  the 
assessor's  office  when  you  were  assistant? 

A.     Yes,  sir. 

Q.     What  year  was  that? 

A.     I  think  in  1905. 

Q.     And  did  you  see  him  bring  it  there? 

A.  Well,  I  don't  know  for  sure  whether  I  saw 
him  bring  it  there,  but  that  is  a  copy  of  the  list  of 
the  lands  that  they  wanted  to  pay  taxes  on. 
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Q.     And  did  he  pay  the  taxes  there  at  that  time"? 

A.  Well,  he  either  paid  the  taxes  there  or  went 
home  and  had  the  Barber  Lumber  Company  send  a 
check;  sometimes  he  would  fill  out  a  check  himself. 

Q.  In  whose  interest  did  he  come  to  pay  those 
taxes?  A.     The  Barber  Lumber  Company. 

Q.  And  did  I  understand  you  to  say  that  this  is 
a  list  of  the  property  belonging  to  the  Barber  Lum- 
ber Company  that  Mr.  Lyon  Cobb  wished  to  pay  the 
taxes  on?  A.    Yes,  sir. 

Q.  I  hand  you  a  paper  headed,  "List  of  timber 
and  stone  entries  upon  which  Charles  F.  Koelsch 
paid  taxes  in  the  year  1903,"  and  ask  you  if  you 
have  ever  seen  that  paper  before  ?  A.     Yes,  sir. 

Q.  And  where  did  you  see  it?  What  is  the 
paper  ? 

A.  This  is  a  paper  that  I  made  out  for  Mr.  Wade 
in  1906,  either  in  1906  or  1907,  the  19th  day  of 
March,  1907. 

Q.     From  what  did  you  make  that  paper  out  ? 

A.     From  the  assessment  rolls. 

Q.     You  made  it  out  and  compared  it  yourself  ? 

A.    Yes,  sir. 

Q.  And  at  the  end  of  that  paper,  on  page  6,  I 
note  the  signature  of  M.  A.  Zapp,  and  ask  you  if 
you  signed  that?  A.    Yes,  sir. 

Q.     And  swore  to  it?  A.     Yes,  sir. 

Q.  I  will  ask  you  to  read  the  jurat  there  that  you 
swore  to. 

A.  "M.  A.  Zapp,  being  duly  sworn,  and  upon  his 
oath,  deposes  and  says  that  he  was  the  duly  elected 
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and  qualified  assessor  and  collector  of  Boise  county, 
Idaho,  for  the  years  of  1903  and  190^;  that  each 
of  the  above-named  parties  made  timber  and  stone 
entries  in  said  Boise  county,  Idaho,  and  that  the 
taxes  assessed  to  each  of  the  above-named  parties 
was  paid  by  Charles  F.  Koelsch  in  the  year  1903. 
That  per  the  request  of  said  Koelsch  the  tax  receipts 
were  issued  in  the  name  of  each  of  the  above-named 
parties. ' ' 

Q.     Do  you  remember  now  whether  Mr.  Koelsch — 

Mr.  BUNDY, — Are  you  going  to  offer  that  in  evi- 
dence ? 

Mr.  GORDON.— Yes,  sir. 

Mr.  BUNDY. — I  desire  to  object  to  it  as  incom- 
petent, irrelevant,  and  immaterial,  and  ask  that  the 
jurat,  so-called,  read  into  the  record  by  the  witness, 
be  stricken  out,  for  the  reason  that  the  same  is  in- 
competent, irrelevant,  and  immaterial,  and  not  the 
proper  way  to  put  in  evidence  the  facts  stated  there- 
in, and  is  not  the  best  evidence  or  what  Mr.  Koelsch 
directed  or  requested,  or  as  to  the  facts  stated 
therein. 

Mr.  GORDON.— Q.  I  will  ask  you,  Mr.  Zapp,  is 
it  a  fact  that  you  were  the  duly  qualified  assessor 
and  collector  of  Boise  county  for  the  years  1903  and 
19041  A.     Yes,  sir. 

Q.  And  do  you  know  that  each  of  the  parties 
named  in  this  paper  that  I  show  you  made  timber 
and  stone  entries  in  Boise  county,  Idaho,  and  that 
the  taxes  assessed  to  them  were  paid  by  Charles  F. 
Koelsch  in  the  year  1903? 


vs.  The  Barber  Lumber  Company.         2799 

(Testimony  of  Mathias  A.  Zapp.) 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  not  the  best  evi- 
dence, calling  for  two  facts,  in  one  question,  very  dis- 
similar, and  the  further  objection  that  the  best  evi- 
dence of  who  made  timber  and  stone  entries  are  the 
land  office  records,  and  the  best  evidence  of  who 
paid  the  taxes  would  be  the  direct  evidence  of  that 
fact. 

A.  Well,  Mr.  Koelsch  paid  the  taxes  on  that  list 
for  the  year  1903. 

Mr.  GORDON. — Q.  Well,  were  they  timber  and 
stone  entries  ?  A.     Yes,  sir. 

Q.  Did  you  issue  a  receipt  to  Mr.  Koelsch  for  the 
aggregate  amount  of  the  taxes  he  paid  you,  or  did 
you  issue  him  a  separate  receipt  for  each  individual 
piece  that  was  paid,  in  the  name  of  the  part}^  to 
whom  the  tax  was  assessed  1 

Mr.  BUNDY.— I  object  to  that  as  not  the  best 
evidence ;  the  receipt  is  the  best  evidence. 

A.  I  issued  a  receipt  to  each  of  the  individual  en- 
trymen. 

Q.    Who  did  you  give  them  to  ? 

A.    Mr.  Koelsch. 

Q.     Upon  whose, request  did  you  do  that*? 

A.     At  Mr.  Koelsch 's. 

Q.  I  will  ask  you  to  look  at  paper  headed,  **190i 
list, ' '  and  ask  you  if  you  have  ever  seen  those  papers 
before?  A.    Yes,  sir. 

Q.     Is  that  your  signature  attached? 

A.     Yes,  sir. 

Q.    And  you  swore  to  it  before  W.  S.  Wade  ? 
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A.     Yes,  sir. 

Q.  I  will  ask  you  to  read  the  jurat  at  the  end  of 
that"? 

Mr.  BUNDY. — I  object  to  reading  the  jurat.  Are 
you  going  to  put  it  in  evidence?  I  object  to  that 
manner  of  putting  in  any  facts  stated  in  the  jurat, 
as  incompetent,  irrelevant,  and  immaterial. 

A.     "State  of  Idaho, 

County  of  Boise,  ss. 

M.  A.  Zapp,  of  lawful  age,  being  duly  sworn,  and 
upon  his  oath,  deposes  and  says  that  he  was  the  duly 
elected  and  qualified  assessor  and  tax  collector  for 
Boise  county,  Idaho,  during  the  years  of  1903  and 
1904;  affiant  states  upon  his  oath  that  the  taxes  as- 
sessed against  each  of  the  above-named  parties  on 
their  respective  timber  land  entries  was  paid  by 
Frank  Steunenberg,  in  the  said  year  of  1904,  the 
same  having  been  paid  by  check  No.  613,  amount 
$3643.57,  on  the  First  National  Bank  of  Boise, 
Idaho;  the  tax  receipts  were  issued  in  the  name  of 
each  of  the  said  above-named  parties,  per  the  re- 
quest of  the  said  Frank  Steunenberg.  Lyon  Cobb 
was  with  the  said  Frank  Steunenberg  at  the  time 
said  check  in  payment  for  the  taxes  assessed  against 
the  lands  entered  by  the  above  parties  was  delivered 

to  this  affiant. 

(Signed)  M.  A.  ZAPP." 

Q.     That  was  true,  was  it?        A.    Yes,  sir. 

Mr.  BUNDY. — Let  me  ask  the  witness  a  question. 
This  that  counsel  has  referred  to  as  a  jurat,  attached 
to  a  long  list  of  names,  isn't  any  jurat  that  j^ou  ever 
attached  in  your  official  capacity,  is  it,  Mr.  Zapp? 

A.     Well,  at  that  time  I  wasn't  assessor. 
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Q.     This  was  dated  in  1907?  A.     Yes,  sir. 

Q.  And  is  merely  an  affidavit  which  you  made 
at  the  request  of  some  special  agent  of  the  Govern- 
ment? A.     Yes,  sir. 

Q.  And  the  list  or  copy  that  is  attached,  where 
did  you  get  that? 

A.     From  the  assessment-rolls  of  1903  and  1904. 

Q.    You  went  to  the  assessment-roll? 

A.     Yes,  sir. 

Q.  And  in  1907  made  out  a  list  of  lands  which, 
in  your  affidavit,  you  say  was  paid  on  in  1904? 

A.    Yes,  sir. 

Q.  So  that  this  document  which  has  been  shown 
you  is  nothing  which  you  made  in  your  official  ca- 
pacity then,  as  assessor  and  tax  collector  ? 

A.     No,  sir;  I  wasn't  assessor  at  that  time. 

Mr.  BUNDY. — I  ask  that  the  affidavit  made  be- 
fore the  special  agent  be  stricken  out,  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  competent 
evidence  in  this  case  for  any  purpose. 

Mr.  GORDON. — Q.  I  understood  you  to  say,  in 
response  to  inquiry  of  counsel  for  the  defense,  that 
you  made  up  these  lists  from  the  assessment-books 
that  were  made  when  you  were  the  assessor  and  col- 
lector? A.    Yes,  sir. 

Q.  And  is  it  a  fact  that  Frank  Steunenberg,  in 
the  year  1904,  paid  the  taxes  on  the  entries,  on  the 
timber  and  stone  land  entries  of  the  parties  named 
therein?  A.     Yes,  sir. 

Q.    Did  he  pay  it  in  person?  A.    Yes,  sir. 

Q.    And  that  the  same  amounted  to  $3643.57? 
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A.     Yes,  sir. 

Q.  And  do  3^011  remember  that  the  check  was  on 
the  First  National  Bank  of  Boise,  Idaho? 

A.     Yes,  sir. 

Q.  And  that  the  tax  receipts  were  issued  in  the 
name  of  each  of  the  persons  whose  name  is  men- 
tioned herein!  A.     Yes,  sir. 

Q.     Or  appears  herein?  A.     Yes,  sir. 

Q.  At  whose  request  did  you  issue  the  receipts  in 
the  name  of  each  individual  party  1 

A.     In  1904-? 

Q.     Yes. 

A.     Mr.  Frank  Steunenberg's. 

Q.    And  did  you  give  him  all  of  the  receipts'? 

A.     Yes,  sir. 

Q.  And  who  did  I  understand  you  to  say  was 
with  him  when  he  paid  that? 

A.     Mr.  Lyon  Cobb. 

Q.  I  show  you  letter,  dated  Barber  Lumber  Com- 
pany, Boise,  Idaho,  December  27,  1904,  addressed 
Matt  Zapp,  signed  Frank  Steuneuberg,  I  will  ask 
you  if  you  have  ever  seen  that  paper  before? 

A.    Yes,  sir. 

Q.  Where  did  you  receive  that  ?  Where  did  you 
see  it  before  ? 

A.     In  Idaho  City,  in  the  assessor's  office,  in  1904. 

Q.     Did  it  come  through  the  mails? 

A.     Yes,  sir. 

Q.    Do  you  know  who  sent  it  to  you? 

A.     Mr.  Steunenberg. 

Q.     Mr.  Frank  Steunenberg? 
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A.     Mr.  Frank  Stennenberg. 

Q.  And  I  show  you  an  envelope,  addressed  Hon. 
Matt  Zapp,  Idaho  City,  Idaho,  printed  at  the  top. 
Barber  Lumber  Company,  Boise,  Idaho,  and  ask 
you  if  you  have  ever  seen  that  envelope  before  % 

A.    Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  that  letter  was 
enclosed  in  that  envelope  %  A.     Yes,  sir. 

Q.  Do  you  know  where  the  list  referred  to  in 
that  letter  is?  A.     No,  sir. 

Mr.  GOEDON.— We  offer  in  evidence  the  list  of 
timber  and  stone  entries  upon  which  Charles  F. 
Koelsch  paid  taxes  in  the  year  1903,  which  has  been 
identified  by  Mr.  Mathias  Zapp ;  also  the  list  at- 
tached, dated  "1904  list,"  which  has  also  been  iden- 
tified by  Mathias  A,  Zapp. 

(Marked  Plaintiff's  Exhibit  No.  142A.) 

Mr.  BUNDY. — Before  that  is  ruled  on,  I  want  to 
ask  Mr.  Zapp  a  few  questions  about  it.  Here  ap- 
pears to  be  a  long  list,  headed,  "List  of  timber  and 
stone  entries  upon  which  Charles  F.  Koelsch  paid 
taxes  in  the  year  1903."    Who  made  that? 

A.     I  did. 

Q.     When?  A.     March  19,  1907. 

Q.  At  or  about  the  time  the  Grand  Jury  was  in 
session  here  ?  A.     I  think  it  was. 

Q.  And  you  made  it  at  the  request  of  Mr.  W.  S. 
Wade?  A.    Yes,  sir. 

Q.  Who  was  a  special  agent  of  the  Land  Depart- 
ment? A.     Yes,  sir. 

Q.     At  that  time,  in  1907,  were  you  an  officer,  a 
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tax  officer?  A.     No,  sir. 

Q,  Had  no  official  connection  whatever  witli  the 
office?  A.     Not  with  the  assessor's  office. 

Q.  And  attached  to  this  list  is  an  affidavit,  dated 
March  19,  1907,  sworn  to  by  you  before  Mr.  Wade? 

A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  the  paper 
marked,  "1904  list,"  which  contains  a  long  list  of 
names,  who  made  that?  A.     I  did. 

Q.    When?  A.     The  same  date. 

Q.     March  19,  1907?  A.    Yes,  sir. 

Q.     At  the  request  of  the  special  agent? 

A.    Yes,  sir. 

Q.  And  attached  to  it  your  affidavit,  which  you 
have  read  into  the  record?  A.    Yes,  sir. 

Q.  So  that  the  entire  document  offered  in  evi- 
dence, consisting  of  the  two  lists,  and  your  two  affi- 
davits, is  a  document  prepared  by  you  in  March, 
1907,  after  your  term  of  office  had  expired  ? 

A.    Yes,  sir. 

Q.  At  the  request  of  special  agent  Wade,  for  use, 
as  you  understood  it,  before  the  Grand  Jury? 

A.  Well,  I  didn't  understand;  Mr.  Wade  didn't 
say  what  he  was  going  to  use  it  for. 

Q.  It  wasn't  made  for  use  in  any  tax  paying 
proposition?  A.     No,  sir. 

Q.  Something  that  the  special  agent  was  looking 
up?  A.     Yes,  sir. 

Mr.  BUNDY. — We  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  and  not  the  best  evidence. 

Mr.  GORDON. — We    offer    in     evidence    paper 
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which  has  been  identified  by  Mathias  A.  Zapp,  lists 

of  Barber  Lumber  Company  lands,  Boise,  Idaho, 

Mr.  BtJNDY. — Before  this  is  offered  or  received, 
I  would  like  to  ask  about  this.  This  paper  shown 
you,  Mr.  Zapp,  headed  "List  of  Barber  Lumber  Com- 
_^any  lands,  Boise,  Idaho,  who  made  that? 

A.    Well,  I  think  Mr.  Cobb  made  that. 

Q.     When  did  you  first  see  it  1 

A.     In  the  assessor's  office. 

Q.  And  is  that  the  list  that  Mr.  Cobb  brought  to 
the  assessor's  office  to  pay  taxes  on? 

A.     Yes,  sir. 

Q.     When?  A.     In  1905  and  1906. 

Q.     Which  was  it,  1905  or  1906? 

A.  I  am  not  positive  of  the  year ;  every  year  that 
he  would  come  he  would  bring  a  list  with  him. 

Q.     Showing  the  lands  that  they  owned? 

A.     Yes,  sir. 

Q.  And  this  is  not  a  list  then  prepared  from  any 
official  document? 

A.    Not  from  the  assessment-rolls. 

Q.  But  simply  the  lands  that  Mr.  Cobb,  repre- 
sentative of  the  Barber  Lumber  Company,  wished 
to  pay  taxes  on?  A.    Yes,  sir. 

Q.     And  they  did  pay  taxes  on  them,  didn't  they? 

A.     Yes,  sir. 

Q.     And  receipts  were  issued  to  them  ? 

A.    Yes,  sir. 

Q.  At  that  time  were  they  taking  the  receipts  in 
their  own  name? 

A.     I  think  in  1905  thev  took  it  in  the  Barber 
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Lumber  Company;  I  am  not  positive,  but  I  know 

they  did  in  1906. 

Mr.  BUNDY. — No  objection  to  the  last  one. 

(Marked  PlaintifP's  Exhibit  No.  142B.) 

Mr,  KEIGWIN. — I  should  like  to  inquire  whether 
counsel  for  the  defendant  make  any  question  as  to 
the  fact  that  the  taxes  on  these  lands  were  paid  by 
the  Barber  Lumber  Company. 

Mr.  BUNDY.— They  paid  their  taxes;  I  don't 
know  anything  about  the  list.  They  paid  taxes  on 
all  the  lands  they  owned,  I  believe. 

Mr.  KEIGWIN.— What  I  mean  is  this :  Does  your 
objection  go  to  the  fact  that  these  documents  put 
in  evidence  with  the  testimony  of  this  witness  are 
not  sufficient  evidence  of  the  paj^ment  of  taxes  by 
the  Barber  Lmuber  Comjoany"? 

Mr.  BUNDY. — If  you  want  an  admission  that  the 
Barber  Lumber  Company  paid  taxes  on  their  lands, 
we  will  give  you  that  at  any  time. 

Mr.  KEIGWIN.— Why  not  stipulate  that? 

Mr.  BUNDY.— We  will  stipulate  that  the  Barber 
Lumber  Compan}^  has  paid  taxes  on  all  lands  owned 
by  it  since  it  acquired  them.  The  best  evidence  of 
what  they  owned  is  something  besides  Wade's  affi- 
davit. 

Mr.  KEIGWIN. — As  I  understand,  you  have  a 
stipulation  there  to  the  effect  that  the  taxes  were 
j)aid  by  the  Barber  Lumber  Company,  Will  you 
make  that  read,  on  all  lands  to  which  deeds  have  been 
shown  in  this  cause? 

Mr.  BUNDY. — Yes,  and  a  good  deal  more. 
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Mr.  KEIGWIN.— Well,  that  is  all  we  care  about. 
As  I  understand  your  objection,  it  looks  as  tliougli 
you  wanted  us  to  bring  those  books  down  from  Idaho 
City;  I  don't  think  you  want  that  any  more  than  we 
do. 

Mr.  BUNDY. — I  am  willing  to  admit  that  the  Bar- 
ber Lumber  Company  paid  their  taxes  each  and 
every  year  on  all  lands  they  owned ;  if  they  skipped 
any,  it  was  a  mistake.  Mr.  Keigwin,  I  can  make 
that  stipulation  a  little  broader  than  that.  We  will 
stipulate  that  we  paid  all  that  were  on  the  roll.  I 
think  there  were  a  few  that  didn  't  get  on  in  the  year 
they  should  have. 

Mr.  KEIGWIN.— In  the  years  1903,  1904,  1905, 
and  1906? 

Mr.  BUNDY. — Let  me  ask  Mr.  Zapp  a  question. 
The  first  complete  list  that  you  had  of  the  company 's 
lands  was  the  one  furnished  you  by  Mr.  Cobb '? 

A.     Yes,  sir. 

Q.  That  included  lands  that  you  never  had  be- 
fore. 

A.  Well,  it  may  have  included  a  few  lots  that 
the  land  office  may  have  overlooked,  in  sending  in 
their  abstract. 

Q.  Well,  after  Mr.  Cobb  furnished  you  that  list, 
then  you  have  had  a  list  furnished  you  each  year 
since  by  the  company. 

Mr.  BUNDY.— We  will  stipulate  that  the  Barber 
Lumber  Company,  either  through  Steunenberg,  or 
Koelsch,  or  the  company  itself,  have  paid  taxes  each 
and  every  year  on  the  lands  shown  on  the  list  pre- 
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pared  by  Mr.  Cobb,  and  identified  by  tbe  witness  on 
the  stand,  since  such  lands  were  acquired  by  or  be- 
came the  property  of  the  Barber  Lumber  Company 
and  became  subject  to  taxation. 

Mr.  GORDON.— We  also  offer  in  evidence  the  let- 
ter, dated  December  27,  1904,  on  Barber  Lumber 
Company  paper,  addressed  to  Matt  Zapp,  assessor 
Boise  County,  Idaho  City,  Idaho,  signed  Frank 
Steunenberg,  which  has  been  identified  by  the  wit- 
ness Mathias  A.  Zapp,  and  also  the  envelop  ad- 
dressed to  Hon.  Matt  Zapp,  Idaho  Citj",  Idaho,  which 
has  been  identified  by  Mr.  Zapp,  the  witness. 

(Marked  Plaintiff 's  Exhibit  No.  142C  and  142D.) 
Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Zapp,  what  was  the  assessed  valuation  of 
a  tract  of  160  acres  of  timber  land  in  your  county 
during  your  official  incumbency? 

A.     In  1903  I  assessed  them  at  $400. 

Q.     That  is  a  complete  quarter  section  % 

A.     For  a  quarter  section. 

Q.    And  what  was  the  annual  tax  on  those  ? 

A.  The  levy  was  $3.50,  $14  taxes  on  each  quarter 
section. 

Q.  What  is  the  full  name  of  the  Mr.  Cobb  whom 
you  have  mentioned  as  coming  to  jou  with  one  of 
these  lists?  A.     Lyon  Cobb. 

Q.  Is  he  an  officer  or  employee  of  the  Barber 
Lumber  Company? 

A.     I  presume  he  was  their  agent. 

Mr.  BUNDY. — He  is  an  employee,  and  has  been 
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for  years;  I  don't  know  in  just  what  capacity,  but 

he  is  in  the  office. 

RecroSs-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Steunenberg  jDaicl  you  with  a  check 
signed  Frank  Steunenberg,  agent? 

A.  I  didn't  remember  that  there  was  "agent"  at- 
tached to  it;  I  think  it  was  just  Frank  Steunenberg; 
I  am  not  positive. 

Q.  Did  Mr.  Koelsch  pay  with  his  personal  check 
or  Steunenberg 's? 

A.  His  personal  check,  he  drew  on  the  First 
National  Bank  of  Boise  City. 

Q.  And  did  he  tell  you  that  he  was  acting  for 
Steunenberg?  A.     No,  sir. 

Q.  At  that  time,  1903  and  1904,  I  believe  the 
deeds  hadn't  been  put  of  record. 

A.     I  don't  know  anything  about  that. 

Q.     You  didn  't  examine  into  the  records  ? 

A.     No,  sir. 

Q.  The  system  you  had  here  was,  each  spring  the 
land  office  would  send  you  assessors  the  names  of 
timber  and  stone  entries  that  had  come  to  final  proof 
and  final  receipt  issued,  and  you  then  began  taxing 
them?  A.     Yes,  sir. 

Q.  And  the  assessments  you  made  against  these 
people  w^ere  based  on  such  information  ? 

A.     Yes,  sir, 

Q.  Now,  when  do  you  make  your  assessment,  as 
of  what  date  ? 

A.     Why,  we  have  up  till  the  first  of  July. 
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Mr.  FRASER. — But  the  assessment  is  made  as  of 
the  first  Monday  in  January  of  each  year ;  it  relates 
back  to  that  time.  A.     Yes,  sir. 

Mr.  BUNDY. — So  that  if  a  timber  and  stone  entry 
was  not  finally  completed  or  final  proof  issued  until 
the  first  of  February  of  any  year,  it  wouldn't  be 
taxable  that  yearl  A.     No,  sir. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Zapp,  how  long  haye  you  liyed  in  Boise 
county?  A.    Most  all  my  life. 

Q.  How  far  from  Idaho  City  did  you  liye  in  1902 
and  1903? 

A.     In  1902  I  was  in  Garden  Valley. 

Q.     How  far  is  that  from  Idaho  City  ? 

A.     Twenty-four  miles. 

Q.  And  in  what  year  did  you  make  your  canyass 
for  assessor?  A.     In  the  fall  of  1902. 

Q.  What  was  the  condition  of  the  country  up 
there  with  respect  to  fall  of  snow  in  the  fall  and  win- 
ter of  1902  ?  A.     In  the  winter  of  1902  ? 

Q.  Well,  the  fall  of  1902,  and  the  winter  of  1902 
and  1903. 

A.  Well,  there  was  quite  a  heayy  fall  of  snow  in 
the  winter,  but  not  yery  early  in  the  fall. 

Q.     How  deep  was  the  snow  in  the  winter  ? 

Mr.  FRASER. — In  what  month;  it  yaries  oyer  in 
that  country. 

Mr.  KEIGWIN.— Let  the  witness  state  that. 

A.  I  don't  know;  in  different  localities  the  depth 
would  differ  a  whole  lot. 
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Q.  How  did  it  range  in  different  localities  and 
different  seasons? 

A.  Well,  around  Idaho  City  the  snow  wonld  be 
deeper  than  it  was  in  Garden  Valley. 

Q.  How  deep  was  it  around  Idaho  City,  say  in 
December  of  1902  and  January  of  1903'? 

A.  Well,  in  January,  1903,  the  snow  was  quite 
deep,  because  I  remember  moving  in  there. 

Q.     How  deep  was  it? 

A.     Well,  perhaps  three  feet  in  January,  1903. 

Q.  Do  you  remember  anything  aboat  the  depth 
of  the  snow  in  December,  1902 1 

A.     Well,  I  couldn't  tell  positively. 

Q.  Do  you  know  Edward  Butler  and  George  But- 
ler? A.     Yes,  sir. 

Q.  Do  you  know  where  the  timber  lands  which 
they  entered  are  situated? 

A.     No,  not  exactly;  if  I  knew  what  sections  they 
were  located  on,  perhaps  I  could  tell. 
Eecross-examination. 
(By  Mr.  BUNDY.) 

Q.  The  snow  was  different  in  different  localities, 
I  sujDpose,  the  same  as  it  is  any  other  place,  up  there. 

A.     Yes,  sir. 

Q.  And  when  you  say  that  the  snow  in  Januarj^ 
was  three  feet  deep  you  don 't  mean  that  it  was  three 
feet  deep  on  every  quarter  section  up  there? 

A.  Well,  it  was  three  feet  in  Idaho  Cit}^  but  as 
you  went  east  or  north  it  would  be  fully  that  deep, 
perhaps  a  little  more. 

Q.     Up  in  the  Crooked  River  country? 
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A.     It  would  be  considerably  deeper. 

Q.    .Were  you  uf)  in  there  in  January,  1903? 

A.    No,  sir. 

Q.  If  I  told  you  the  quarter  section  that  Mr. 
George  Butler  located  on  could  you  tell  me  how  deep 
the  snow  was  on  it,  in  1903? 

A.     No,  sir,  only  the  general  conditions. 

Mr.  FRASER.— Q.  You  say  in  January,  1903,  it 
was  three  feet  deep  in  Idaho  City.  Three  feet  of 
snow  will  fall  up  there  in  a  night  or  two,  won't  it? 

A.     It  would  fall  in  a  short  time  some  winters. 

Q.  The  snow  don't  begin  to  fall  there  very  heavy, 
Mr.  Zapp,  until  January,  February,  and  March. 
Aren't  those  the  heavj^  months? 

A.  It  differs;  sometimes  in  December  we  will 
have  a  deep  snow. 

Q.  Did  you  have  a  deep  snow  in  1902  in  Decem- 
ber, or  did  the  snow  come  along  the  first  of  January  ? 

A.  Well,  I  couldn't  tell  you  that  exactly,  because 
it  is  quite  a  while  back  to  remember. 

(Witness  excused.) 

[Testimony  of  L.  G.  Chapman,   on  Behalf  of  the 
Complainant.] 

L.  G.  CHAPMAN,  produced  as  a  witness  on  be- 
half of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  L.  G.  Chapman? 

A.    L.  G.  Chapman, 
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Q.  And  you  are  the  manager  of  the  Barber  Lum- 
ber Company  at  Boise,  Idaho  ?  A.     Yes. 

Q.  Mr.  Chapman,  when  did  you  first  come  to 
Idaho  ? 

A.     In  the  late  summer  or  early  fall  of  1903. 

Q.    Do  you  remember  the  month? 

A.     I  think  August. 

Q.  And  what  did  you  come  for?  To  represent 
the  Barber  Lumber  Comj)any  ? 

A.  I  came  to  represent  the  Barber  Lumber  Com- 
pany. 

Q.    At  that  time  did  they  have  an  office  at  Boise  % 

A.    No. 

Q.  Well,  in  what  capacity  did  you  come  in  Au- 
gust, 1903? 

A.  I  came  as  manager,  with  the  intention  of  be- 
ginning active  operations,  construction  work,  and  so 
forth. 

Q.  And  did  you  open  an  office  for  the  company 
w^hile  you  were  here  that  time  ? 

A.     No,  I  did  not. 

Q.  This  company  had  been  organized  in  Wiscon- 
sin some  time  prior  to  that,  had  it  not  ? 

A.    Yes. 

Q.  And  do  you  remember  when  the  articles  of  in- 
corporation of  the  company  were  filed  with  the  Secre- 
tary of  State  here?  A.    No,  I  don't. 

Mr.  GORDON.— That  is  a  matter  of  record.  I 
just  wanted  to  get  the  date. 

Mr,  BUNDY. — You  can  get  it  probably  from  this 
here— May  16,  1903. 
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Mr.  GORDON.— Q.  And  on  your  first  visit  to 
Boise  in  1903  how  long  did  you  remain? 

A.  I  believe  until  about  the  10th  of  November, 
or  the  15th  possibly, 

Q.  And  during  that  time  you  hadn't  established 
an  office  here,  had  you?  A.     No. 

Q.  And  then  did  you  return  to  Eau  Claire,  Wis- 
consin? A.     To  Stanley,  Wisconsin. 

Q.  Were  you  in  the  employ  of  the  Barber  Lum- 
ber Company  during  that  time;  had  you  been  em- 
ployed by  the  Barber  Lumber  Company  prior  to 
your  first  visit  here  in  August,  1903  ? 

A.    No. 

Q.     Were  you  a  practical  lumberman? 

A.    Yes. 

Q.  Do  you  remember  when  the  Barber  Lumber 
Company  first  opened  an  office  here  ? 

A.  We  opened  an  office  here  in  August  or  Sep- 
tember, 1904. 

Q.    And  did  you  open  that  office  yourself? 

A.    Yes. 

Q.     And  you  have  had  an  office  here  ever  since? 

A.    Yes. 

Q.  And  you  have  been  the  manager — are  you 
entitled  the  manager  or  the  general  manager? 

A.     Manager. 

Q.  And  what  are  and  have  been  your  duties  as 
manager  of  the  Barber  Lumber  Company,  Mr. 
Chapman  ? 

A.  The  general  direction  of  their  affairs,  their 
business  affairs. 
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Q.  That  is,  you — I  understand  they  have  a  mill 
here  ?  A.    Yes. 

Q.  And  they  have  timber  lands  in  various  parts 
of  Idaho,  and  everybody  that  has  to  do  with  that 
mill  or  these  timber  lands  is  under  your  supervision 
either  directly  or  indirectly?  A.     Yes. 

Q.  Now,  Avhen  did  you  first  start  keeping  a  set 
of  books  here? 

A.  The  books  here  were  opened  in  December, 
1904. 

Q.     December,  1904?  A.     Yes. 

Q.  And  I  understand  you  said  you  came  here  in 
September  ? 

A.     It  was  either  August  or  September,  1904. 

Q.  Now,  prior  to  that  date  did  you  have  letter- 
files  here  of  the  Barber  Lumber  Company  ? 

A.     No,  sir. 

Q.  Did  you  have  any  bank  accounts  for  the  Bar- 
ber Lmnber  Company  prior  to  that  time  ? 

A.  I  had  a  small  bank  account  here  that  was  for 
them,  in  1903,  and  left  a  bank  account  for  G.  D. 
Hoseley  when  I  left  here  in  1903. 

Q.  Now,  as  near  as  you  can  remember  of  what 
did  that  bank  account  consist?  I  mean  did  it  con- 
sist of  three  or  four  or  five  hundred  dollars  or  three 
or  four  or  five  thousand  dollars,  or  a  large  amount  ? 

A.  No,  it  was  small.  I  think  that  I  drew  in 
amounts  of  five  hundred  or  some  such  matter,  and  I 
think  I  left  him  something  under  a  thousand. 

Q.  Now,  as  well  as  you  can  remember,  from  the 
time  you  came  here  in  August,  1903,  until  you  estab- 
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lished  your  office  here  in  the  latter  part  of  1904,  what 
did  that  bank  account  amount  to  in  tlie  aggregate, 
just  round  figures,  as  well  as  you  can  remember  f 

A.  I  think  my  account  was  probably  in  the  neigh- 
borhood of  $1000  and  Hoseley's  probably  $1500. 

Mr.  BUNDY. — Q.  You  have  those  accounts, 
haven't  you?  A.     Oh,  yes. 

Mr.  GORDON. — Q.  And  that  account  was  kept 
at  what  bank? 

A.     First  National  Bank  of  Idaho. 

Q.  Now,  Mr,  Chapman,  I  understand  then  that 
you  had  no  bank  accounts  other  than  that  you  have 
testified  to,  and  no  letter-files  or  books  of  the  com- 
pany until  you  opened  your  office  here  in  August  or 
September,  1904. 

A.  No,  probably  some  of  the  earlier  correspond- 
ence eventually  went  into  the  files  when  the  office  was 
opened. 

Q.  They  were  just  about  the  same  letters  that  a 
man  would  get  and  carry  about  with  him  if  he  were 
on  a  visit,  were  they?  A.     Yes. 

Q.  Now,  have  you  kept  account  of  all  the  tim- 
ber transactions  and  all  moneys  expended  by  or  on 
behalf  of  the  Barber  Lumber  Company  in  the  books 
that  you  have  had  here  since  you  opened  a  set  of 
books  in  August  or  September,  1904  ?  I  mean  since 
you  first  opened  the  books.  A.     Yes. 

Q.  Now,  will  your  books  show  all  salaries  or  fees 
paid  any  jx^rson,  no  matter  what  capacit,y  they  were 
employed  in,  on  behalf  of  the  Barber  Lumber  Com- 
pany from  the  time  the  books  were  opened? 
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A.    Yes. 

Q.  And  will  your  letter-files  sliow  all  letters  re- 
ceived upon  business  having  to  do  with  the  business 
of  the  Barber  Lumber  Company  or  the  acquiring  of 
any  timber  lands  by  the  Barber  Lumber  Company 
since  you  established  your  office  or  opened  your 
books  here  ?  A.    Yes. 

Q.  Now,  Mr.  Chapman,  do  your  files  show  all 
letters  or  copies,  either  carbons  or  letter-press  copies, 
of  all  letters  written  concerning  the  business  of  the 
Barber  Lumber  Company  or  the  acquiring  of  those 
lands,  or  payment  for  them?  A.    Yes. 

Q.  And  are  all  the  books  and  papers,  letters, 
checks,  and  so  forth,  of  the  Barber  Lumber  Com- 
pany, and  relating  to  the  Barber  Lumber  Company's 
business  in  Boise,  Idaho,  still  among  the  files  and  in 
the  office  of  the  Barber  Lumber  Company,  at  Boise, 
Idaho?     I  mean  by  that  to  include  also  the  mill. 

A,  Yes,  everything  that  has  ever  been  here  is  still 
here. 

Q,  Were  you  here  when  Mr.  Dennis  Thornton 
first  came  to  Idaho  on  business  for  the  Barber  Lum- 
ber Company?  A.     No. 

Q.  He  had  been  here  before  you  came,  I  under- 
stand? A.    Yes. 

Q.  Will  you  state,  as  well  as  you  can  remember, 
the  names  of  the  persons  that  have  been  employed  on 
behalf  of  the  Barber  Lumber  Company,  either  by 
you  or  someone  else,  to  do  cruising  and  estimating  of 
lands,  timber  lands,  in  Idaho,  since  you  have  been  its 
general  manager  ? 
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A.  Dennis  Thornton,  John  O'Brien,  W,  R.  Lake, 
James  Murray,  a  man  b}-  the  name  of  Bannister — 
I  have  forgotten  his  name.     I  believe  that  is  all. 

Q.  And  will  your  books  show  the  dates  of  the  em- 
ployment of  these  various  gentlemen  that  you  have 
named  and  the  amounts  paid  them  for  their  services? 

A.  Yes,  it  will  show  the  amounts  paid  for  their 
services,  and  the  number  of  days  we  paid  them  for. 

Q.  It  won't  show  when  they  began,  but  from  your 
books  it  can  be  assumed  that  the  day  you  paid  them 
and  haven't  paid  them  anything  since  that  their 
services  terminated  then?  A.     Yes. 

Q.  Now,  do  you  remember  a  man  from  Chippe- 
wa    Falls  by  the  name  of  Connors,  C.  B.  Connors? 

A.     I  don't  know  him  except  by  reputation. 

Q.  Do  you  know  Avhether  or  not  he  was  employed 
to  do  any  work  in  Idaho  by  the  Barber  Lumber  Com- 
pany? 

A.  Well,  I  knew  that  he  had  been  out  here,  yes ; 
I  had  heard  that  he  had  been  here. 

Q.  Has  he  been  here,  employed  in  any  capacity 
by  the  Barber  Lumber  Company,  since  you  have  been 
here  ?  A.     No, 

Q.  You  understood  that  he  had  been  here  before 
you  came  the  first  time.     Is  that  it?  A.     Yes. 

Q.  And  do  you  know  wath  wdiom  he  worked  when 
he  came  here? 

A.  No,  I  don't.  I  don't  know  whether  he  had 
anyone  with  him  or  not.  He  was  here,  however,  at 
the  same  time  Thornton  was  here. 

Q.    Did  he  leave  at  the  same  time? 
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A.  I  don't  know  as  to  that;  they  were  here  the 
same  summer. 

Mr.  KEIGWIN. — Q.  He  has  not  been  here  since 
that  Slimmer?  A.     Not  that  I  know  of. 

Mr.  GORDON. — Q.  Now,  whenever  you  had  an 
estimate  made  of  timber  lands  by  any  of  these  gen- 
tlemen that  you  have  named,  they  gave  you  the 
figures  or  the  estimates  they  made,  did  they? 

A.    Yes. 

Q.  And  you  have  them  at  your  office,  have  you, 
here?  A.    Yes. 

Mr.  BUNDY. — I  guess  you  took  some  of  them. 

Mr.  GORDON. — Yes,  I  had  a  bunch  with  a  rub- 
ber on  them  and  I  put  them  upstairs. 

Mr.  GORDON.— Q.  And  all  of  those  estimates 
that  were  made,  have  you  kept  them  in  the  same 
form  that  they  were  given  to  you  ? 

A.    You  mean  without  alteration? 

Q.  No,  I  didn't  mean  that.  I  mean  that  you  kept 
them  all  together,  for  instance,  each  cruising. 

A.  I  don't  know  whether  they  have  always  been 
the  same.  The  information  was  taken  from  them, 
and  they  were  filed  aw^ay  carelessly. 

Q.  Well,  the  information  you  took  from  these 
estimates  that  had  been  made  for  you  by  the  cruisers 
or  estimators  you  co^jied  on  cards,  and,  as  I  under- 
stand, have  a  card  index  of  them  ? 

A.    Yes. 

Q.  When  the  books  were  opened  here  by  you, 
when  you  started  a  set  of  books  for  the  Barber  Lum- 
ber  Company   here,  I    understand   that   you   were 
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charged  with  an  account  of  expenditures  of  money, 
and  that  that  account  had   been  pre\dously  kept  in 
some  other  set  of  books  back  east? 

A.     Yes. 

Q.     Now,  will  you  explain  what  that  was? 

A.     They  sent  here  transcripts  of  their  books. 

Q.     You  mean  their  ledger  transcripts? 

A.     No,  their  journal  and  cash-book  transcripts. 

Q.     Their  ledger  also? 

A.  No,  I  don't  think  so.  All  such  accounts  as  it 
was  necessary  for  us  to  have  here  to  open  a  set  of 
books,  showing  the  items  and  the  amounts  to  be 
charged  to  each  account,  and  the  amount  that  the 
Boise  office  was  indebted,  the  balance  for  which  the 
Boise  office  was  indebted  to  the  Eau  Claire  office- 
Mr.  KEIGWIN.— Q.  You  mean  that  the  Barber 
Lumber  Company  furnished  you  with  transcripts 
from  their  books  at  Eau  Claire  showing  the  accounts 
that  were  necessary  for  jou  to  have  here  in  opening 
a  new  set  of  books  here  ?  A.    Yes. 

Mr.  BUNDY.— Q.  Now,  was  that  the  Barber 
Lumber  Company  or  the  Northwestern  Lumber 
Company  ? 

A.  It  came  to  us  as  from  the  Barber  Lumber 
Company.  Whether  they  kept  it  on  a  set  of  books 
of  their  own  or  whether  they  kept  it  on  the  North- 
western Lumber  Company  books  I  don't  know. 

Q.  And  you  don't  know  enough  about  the  way 
they  kept  the  books  there  of  your  own  knowledge  to 
know  whether  they  kept  a  set  of  books  there  of  their 
own  at  that  time,  or  whether  this  account  was  kept 
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upon  the  books  of  the  Northwestern  Lumber  Com- 
pany and  charged  to  the  Boise  office,  do  you*? 

A.    No. 

Q,  Mr.  Chapman,  I  show  you  a  book  printed  on 
the  cover  "Land  Examiner's  Sectional  Kecord  Book 
No.  1200,"  and  written  in  lead  pencil  on  the  fly  leaf 
is  "C.  B.  Connors,  Chippewa  Falls,  Wisconsin,  July, 
1902. ' '  I  will  ask  you  to  look  through  this  book  and 
ask  you  if  you  can  tell  who  made  the  estimates  on 
that  property  *? 

A.  Well,  I  can't  tell.  I  assume  that  it  was  made 
by  Connors. 

Q.  Well,  would  your  records  show  who  they  were 
made  by? 

A.  Yes,  they  would  show  these  as  made  by  Con- 
nors. 

Q.    Your  card  index? 

A.    Well,  I  think  they  would. 

Q.  You  spoke  of  James  Murray,  I  understood 
you  to  say, —  A.    Yes. 

Q.  Having  made  some  estimates  for  you.  Did 
he  make  any  estimates  for  you  other  than  the  esti- 
mates wliich  you  received  from  the  Payette  Lumber 
Company  ? 

A.    Yes,  he  made  a  few  for  us  recently. 

Q.    That  was  what  you  had  reference  to? 

A.    Yes. 

Mr.  GORDON.— Q.  I  have  a  book  here  that  is 
marked  in  red  letters  "6-4,"  and  underneath  that,  in 
lead  pencil,  "Thornton,"  in  parenthesis,  also  in  pen- 
cil, "not  carded,"  end  of  parenthesis,  "Connors," 
and  I  will  ask  you  if  Thornton  and  Connors  made 
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the  estimates  for  you  or  for  the  Barber  Lmnber  Com- 
pany   contained    in    that    book?     (Hands    witness 
book.) 

A.  They  undoubtedly  did.  I  don't  know  which 
one,  or  how  they  determine  which  one  made  the  dif- 
ferent estimates,  or  whether  they  were  all  by  one. 
Some  of  them  have  been  signed  and  some  of  them 
haven 't. 

Q.  Are  you  familiar  enough  with  the  handwrit- 
ing of  Connors  and  Thornton  to  express  an  opinion 
as  to  which  one  or  both  of  them  made  those  estimates 
in  there? 

A.  In  my  judgment,  the  whole  thing  was  made  by 
Connors.     I  think  that  was  all  made  by  Connors. 

Q.  I  notice  on  the  other  side  of  the  book  is  "C.  B. 
Connors,  Chippewa  Falls,"  written  in  lead  pencil. 
I  hand  you  what  appears  to  be  estimates  of  one 
James  Murray,  made  in  October,  November  and  De- 
cember, 1904,  upon  lands  in  6-4,  6-6,  7-5,  7-8,  6-7  and 
Q-Q,  and  ask  you  where  you  received  those  papers 
from  ? 

A.  Those  were  given  us  by  the  Payette  Lumber 
Company. 

Q.  And  I  notice  in  the  last  column  on  the  right 
of  each  of  the  sheets  I  have  handed  you,  sheets  of 
paper  I  have  handed  you,  numbers  which  appear  to 
be  the  estimates  made  by  some  one  else.  Is  that  cor- 
rect? A.     Yes,  sir. 

Q.  And  the  estimates  of  Mr.  Murray  are  on  6-4, 
the  first  page  here,  compared  with  those  of  Mr.  Con- 
nors.    Is  tliat  correct? 
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A.  Well,  tliey  were  from  this  line  (indicating) 
down.     I  think  these  marked  "L"  are  Lake. 

Q.  In  other  words,  when  that  was  given  you  by 
the  Payette  Lumber  Company  people  you  had  had 
cruising  made  prior  to  that  by  other  cruisers,  and 
you  have  followed,  j)ut  opposite,  the  respective  signa- 
tures the  estimate  that  had  been  given  you  by  your 
cruiser,  estimator "? 

A.     Well,  we  did  in  this  case. 

Q.     I  mean  in  these  papers  we  are  looking  at. 

A.  I  would  add  that  there  was  another  cruiser 
by  the  name  of  Dickey  that  did  some  work  for  us, 
that  I  had  forgotten. 

Mr.  GORDON. — Complainant  offers  in  evidence 
the  book  entitled  "Land  Examiner's  Sectional 
Pocket  Record  Book  No.  1200,"  and  which  contains 
on  the  fly  leaf,  in  pencil,  "C.  B.  Connors,  Chippewa 
Falls,  Wisconsin,  July,  1902, ' '  having  been  identified 
by  Mr.  Chapman. 

(Book  marked  Plaintiff's  Exhibit  No.  liSA.) 

Mr.  GORDON.— We  also  offer  book  marked,  in 
red  lead  pencil,  on  the  first  page  "6-4,"  in  black  lead 
pencil  below  appears  the  name  "Thornton,"  paren- 
thesis, "Not  carded,"  "Connors,"  which  has  been 
identified  by  Mr.  Chapman. 

(Book  marked  Plaintiff's  Exhibit  No.  113B.) 

Mr.  GORDON. — We  also  offer  the  estimates  made 
by  James  Murray,  October,  November  and  Decem- 
ber, 1901,  which  have  been  identified  by  Mr.  Chap- 
man. 

(Marked  Plaintiff 's  Exhibit  No.  143C.) 
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Mr.  GOBDON.— Q.  Mr.  Cliapman,  these  three 
exhibits  that  have  just  been  offered  are  from  the  files 
of  the  Barber  Lmnber  Company  office  at  Boise, 
Idaho,  are  they  not?  A.     Yes. 

Q.  I  will  ask  you,  Mr.  Chapman,  how  large  a 
force  you  have  under  paj^  here  for  the  Barber  Lum- 
ber Company  in  the  office? 

A.  Well,  the  office  force  would  be  from  three  to 
five  persons. 

Q.  And  it  has  been  said  here  on  several  occasions 
that  Lyon  Cobb  is  employed  in  that  office. 

A.    Yes. 

Q.     How  long  has  he  been  there? 

A.  He  has  been  there  since  we  opened  the  office 
in  1904. 

Q.    In  what  capacity  is  he  employed,  clerk? 

A.    Yes,  variously. 

Q.  And  he  is  the  son  of  Calvin  Cobb,  the  editor 
of  the  * '  Statesman, "  is  he  ?  A.    Yes. 

Q.  Mr.  Chapman,  has  either  John  I.  Wells  or  Mr. 
Patrick  H.  Downs  been  in  the  employ  of  the  Barber 
Lumber  Company  in  the  last  three  or  four  years  in 
any  capacity  whatever  ? 

A.  John  I.  Wells  was  not,  and  Downs  was  not, 
unless  he  posted  some  scrip  within  that  time.  I  am 
not  sure  just  what  dates  that  last  work  was  done. 

Q.  And  neither  of  them  have  been  paid  any 
money  by  either  you  yourself  or  on  behalf  of  the 
Barber  Lumber  Company? 

A.     On  behalf  of  myself? 

Q.     Or  the  Barber  Lumber  Company? 
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A.  Well,  I  have  loaned  them  money.  I  have 
never  paid  any  of  them  money. 

Q.     The  loans  have  just  been  small  loans? 

A.     Small  loans. 

Mr.  KEIGWIN.— Q.     Personal  loans? 

A.     Personal  loans. 

Mr.  GORDON.— Q.  Mr.  Chapman,  you  were 
served  with  a  subpoena  duces  tecum  in  this  cause  on 
February  26,  1909.     Is  that  correct? 

A.    Yes. 

Q.     What  return  have  you  made  to  that  subpoena  ? 

A.  We  have  produced  the  transcript  entire  of  our 
pine  land  account,  which  covers  the  purchase  price 
of  all  the  timber  lands  purchased  for  the  company. 

Mr.  KEIGWIN.— Q.  From  what  date,  Mr.  Cliap- 
man? 

A.     Complete  to  the  31st  of  December,  1908. 

Mr.  KEIGWIN.— Q.  From  the  beginning  of  the 
purchase  of  timber  lands  in  this  State  ? 

A.  Yes.  What  we  call  our  Northern  Pacific  land 
deal  No.  1,  and  Northern  Pacific  land  deal  No.  2, 
which  covers  a  transaction  in  scrip  applicable  to  un- 
surveyed  lands  which  is  complete  as  of  December 
31, 1908 ;  the  account  in  full  as  of  December  31,  1908, 
with  Frank  Steunenberg;  the  account  in  full  as  of 
December  31,  1908,  of  our  attorney's  fees  account. 
We  haven't  it  finished,  but  we  will  produce  the  tran- 
script in  full  as  of  December  31,  1908,  of  the  land 
expense  account,  which  covers  the  cost  of  cruising 
and  other  incidental  expenses.  We  have  finished 
and  produced  transcript  of  the  journal  entries  which 
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were  given  us  at  the  time  of  the  transfer  of  the  ac- 
counts from  the  Eau  Claire  office  to  the  Boise  office 
and  the  opening  of  the  Boise  books,  covering  the  ac- 
count at  that  date  as  between  the  Boise  office  and  the 
Eau  Claire  office,  and  the  amounts  charged  to  the 
general  expense  account. 

Mr.  BUNDY. — You  had  better  explain  maybe  a 
little  as  to  what  these  show  as  to  items  and  dates, 
whether — 

A.  The  transcrij)ts  of  the  pine  land  account. 
Northern  Pacific  land  deal  No.  1,  Northern  Pacific 
land  deal  No,  2,  Frank  Steunenberg,  attorneys'  fees, 
and  land  expense,  show  in  detail  all  and  every  entr\' 
made  on  the  books  of  the  Barber  Lumber  Company 
at  the  Boise  office  from  the  time  of  opening  until  the 
31st  of  December,  1908,  and  these  accounts  include 
all  the  payments  made  for  timber  lands  now  owned 
by  the  Barber  Lumber  Company  in  Idaho.  These 
accounts  include  in  detail  the  charges  made  on  the 
Eau  Claire  books  before  the  opening  of  the  books  in 
Boise,  and  which  were  transferred  to  the  books  at 
Boise  at  the  time  of  their  opening. 

Mr.  BUNDY. — What  else  have  you  produced  be- 
sides the  transcript,  in  answer  to  this  subpoena'? 

A.  The  correspondence  had  between  the  Boise 
office  of  the  Barber  Lumber  Company  and  James  T. 
Barber,  its  president,  S.  G.  Moon,  secretary,  P.  H.  L. 
Cotton,  cashier,  A.  E.  Palmer,  George  S.  Long,  John 
Bates,  and  Pendergast  &  Clarkson,— 

Mr.  BUNDY.— Aren't  there  some  there  from 
Rand  too"? 
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A.  (Continuing.)  — which  bears  upon  the  ac- 
quiring of  or  perfecting  title  of  timber  lands  in  the 
State  of  Idaho. 

Mr.  GORDON.— Then  I  understand  that  these  let- 
ters which  you  have  here  and  have  referred  to  are  all 
the  letters  that  you  have  in  your  files  in  the  office  of 
the  Barber  Lumber  Company,  at  Boise,  Idaho,  that 
have  any  bearing  upon  the  acquiring  of  any  and  all 
lands  of  the  Barber  Lumber  Company  in  the  State 
of  Idaho  <? 

A.  Timber  lands,  yes,  to  the  best  of  my  knowl- 
edge and  belief. 

Mr.  BUND Y.— There  are  the  Rand  matters  that 
ought  to  be  there  and  are  not  there. 

Mr.  GORDON.— Aren't  they  on  file  in  the  Borah 
easel 

The  WITNESS.— I  think  they  are. 

Mr.  GORDON.— And  the  letters  that  you  have 
here  include  copies  of  all  letters  written  by  you,  as 
manager,  or  written  by  anyone  else  on  behalf  of  the 
Barber  Lumber  Company  and  on  the  files  of  your 
office?  A.    Yes. 

Mr.  BUND Y.— Right  in  there  let  me  ask  Mr. 
Chapman  a  question.  When  you  first  came  out  here, 
Mr.  Chapman,  on  your  first  trip,  and  on  your  arrival 
here  the  first  time,  you  wrote  a  good  many  letters, 
did  you  not,  before  you  had  an  office  established,  of 
which  no  copies  were  kept'?  A.     Yes. 

Mr.  KEIGWIN.— But  these  include  all  letters 
written  from  your  office  since  you  have  had  a  perma- 
nent office  established  in  this  city?  ^'    Y^^' 
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Mr.  KEIGWIN.— And  these  accounts  which  j^ou 
have  shown  us,  I  understand  include  all  the  accounts 
you  have  which  bear  upon  the  acquisition  of  title 
under  the  timber  and  stone  land  act  in  this  State  ? 

A.     Yes. 

Q.  And  they  show  all  disbursements  which  have 
been  made  by  or  on  behalf  of  the  Barber  Lumber 
Comj)an3'  from  the  beginning  of  their  acquiring  title 
in  this  State? 

A.  They  do  as  far  as  our  books  are  concerned,  as 
far  as  I  know. 

Q.  As  I  understand,  when  you  opened  a  set  of 
books  you  were  furnished  with  statements  which  pur- 
ported to  show  all  previous  disbursements  made  by 
the  Barber  Lumber  Company  on  account  of  timber 
lands  in  this  State?  A.    Yes. 

Q.  And  those  statements  you  carried  into  your 
books  ? 

A.  Those  statements  were  carried  into  our  books 
in  full. 

Q.  And  these  papers  which  you  furnish  now  are 
copies  of  the  entries  as  you  find  them  in  your  books  ? 

A.    Yes. 

Q.  Do  you  mean  that  you  have  examined  them 
personally  or  simply  looked  over  them  generally  ? 

A.     Well,  I  checked  them  over. 

Mr.  GORDON.— And  these  statements  include  all 
—purport  to  be  a  statement  of  all  the  money  spent 
by  Barber  and  Moon  in  connection  with  acquiring 
timber  lands  in  Idaho,  do  they  ?  A.    Yes. 

Q.  I  mean  James  T.  Barber  and  Sumner  G. 
Moon.  A.    Yes. 
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Mr.  KEIGWIN.— So  that  you  have,  as  far  as  lies 
in  your  power,  complied  with  all  the  requirements 
of  the  subpoena  duces  tecum  %  A.    Yes. 

Mr.  GORDON.— Q.  The  subpoena  calls  for,  first, 
all  stock-books  or  other  records,  showing  owners, 
past  and  present,  of  the  stock  of  the  said  Barber 
Lumber  Company,  and  all  transfers  and  assignments 
of  the  stock  thereof.  Have  you  produced  those 
books  and  papers,  Mr.  Chapman?  A.     No. 

Q.  Do  you  know  where  those  books  and  papers 
are? 

A.  I  presume  they  are  in  the  custody  of  the  secre- 
tary, Mr.  Moon,  at  Eau  Claire. 

Q.  Have  those  books  and  papers  ever  been  in 
your  possession  and  custody?  A.    No. 

Q.  The  subpoena  next  calls  for  all  books,  rec- 
ords, papers  and  correspondence  of  the  Barber  Lum- 
ber Company,  or  any  officer,  agent  or  attorney 
thereof,  relating  to  the  acquiring  and  perfecting  of 
title  by  and  in  the  Barber  Lumber  Company  to  tim- 
ber and  other  lands  in  the  State  of  Idaho.  Now,  I 
understood  you  to  say  that  you  have  produced  all 
books,  records,  papers  and  correspondence  of  the 
■Barber  Lumber  Company  relating  to  the  acquiring 
and  perfecting  of  title  to  the  lands  of  said  company 
in  the  State  of  Idaho  that  you  have  in  your  posses- 
sion and  custody. 

A.  Yes,  the  transcripts  of  the  books,  and  the  cor- 
respondence. 

Q.  Have  you  produced  all  of  the  books  and 
papers  relating  to  that  part  of  the  subpoena  I  have 
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just  read  that  you  ever  had  in  your  custody? 

A.     Yes. 

^h\  BUyDY— Well,  now,  that  would  call  for  the 
deeds,  and,  of  course,  he  hasn't  the  deeds.  You  have 
them  practically  all,  and  there  are  some  others  prob- 
ably that  you  haven't  that  he  hasn't  produced.  I 
presume  that  would  call  for  deeds. 

Mr.  GOEDOX.— My  pm-pose  in  this  is  to.  at 
present,  tind  out  whether  we  have  got  all.  and  if  we 
haven't,  whether  he  has  had  them,  or  whether  he 
knows  where  they  are. 

Mr.  GORDOX. — The  next  item  in  the  subpoena 
calls  for  aU  records,  accoimts  and  correspondence 
with  every  offic-er.  employee,  representative,  agent  or 
attorney  engaged  in  or  employed  for  the  pui'pose  of 
acquiring  title  by.  or  perfecting  title  in.  the  Barber 
Lumber  Company,  Horace  S.  Eand,  Albert  E.  Pal- 
mer. George  S.  Long,  or  any  or  either  of  them,  to 
the  timber  or  other  lands  in  the  State  of  Idaho,  and 
all  accounts  with  and  pavment  or  payments  made  to 
or  by  any  and  all  of  the  said  officers,  employees,  rep- 
resentatives, agents  or  attorneys  in  and  about  the 
said  business  of  acquiring  title  for  or  perfecting  title 
in  the  said  persons  or  corporation,  or  either  or  any 
of  them,  to  timber  or  other  lands  in  the  State  of 
Idaho.  I  will  ask  you  if  you  have  produced  aU  the 
books,  papers  and  correspondence,  and  accounts, 
called  for  in  this  third  item  which  I  have  just  read 
to  you?  •^.  \  3Wp 

A.     Yes,  with  the  exception   of  the  Eand  lettei-s, 
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which  don't  seem  to  be  there;  I  believe  you  have 
them — and  always  excepting  the  millsite  properties, 
which  lands,  timber  and  other  lands,  we  haven't  paid 
any  attention  to  millsite  properties. 

Q.  Have  you  any  letters  you  have  received  from 
Horace  S.  Band,  or  copies  of  any  letters  you  have 
written  to  Horace  S.  Rand,  that  you  have  not  pro- 
duced relating  to  this? 

A.  I  thought  they  were  with  this  bunch,  but  ap- 
parently they  are  not. 

Q.  I  will  state  that  all  the  letters  and  things  that 
were  used  in  the  Borah  trial  that  referred  to  some 
transactions  with  Rand  are  on  file  in  that  office. 
And  you  will  say  with  the  exception  of  that,  will 
you  ?  A.    Yes. 

Q.  And  have  you  produced  all  the  letters  that 
you  have  in  your  possession  relating  to  the  acquiring 
of  the  timber  lands  of  the  Barber  Lumber  Company 
in  Idaho,  received  from  Albert  E.  Palmer? 

A.    Yes. 

Q.  And  copies  of  all  letters  concerning  the  same 
subject  written  by  you  or  anyone  else  on  behalf  of 
the  company  to  Albert  E.  Palmer?  A.     Yes. 

Mr.  BUNDY. — Of  course,  they  are  in  this  office. 

A.    Yes. 

Mr.  GORDON. — I  mean  only  relating  to  what  he 
has  in  his  office.  Now,  about  the  matters  referred  to 
fn  this  third  item;  that  had  to  do  with  the  acquiring 
of  the  timber  lands  of  the  Barber  Lumber  Company, 
in  Idaho,  with  George  S.  Long?  A.    Yes. 
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Q.  And  you  never  had  any  others  in  your  posses- 
sion or  custody  other  than  those  that  you  have  pro- 
duced or  explained  witli  reference  to  their  \Yhere- 
abouts?  A.     No. 

Q.  The  fourth  item  in  the  subpoena  calls  for  any 
and  all  books,  records,  and  papers  of  the  Barber 
Lumber  Company,  or  any  agent,  attorney  or  officer 
thereof,  showing  the  payments  made  on  account  of 
the  purchase  of  any  anct  all  timber  and  other  lands 
in  the  State  of  Idaho,  for  or  on  behalf  of  the  said 
Barber  Lumber  Company  or  either  or  any  of  the 
persons  above  named,  and  to  whom  such  payment 
or  payments  were  made,  and  the  manner  of  such 
payment.  A.     Yes. 

Q.  Now,  will  these  copies  of  the  records  of  your 
books  in  the  office  show  payments  made  on  account 
of  the  property  of  any  and  all  timber  lands  in  the 
State  of  Idaho,  for  and  on  behalf  of  the  Barber  Lum- 
ber Company  or  any  of  the  persons  above  named"? 

A.     Yes. 

Q.     And  to  whom  such  payments  were  made  % 

A.    Yes. 

Q.  And  the  manner  in  which  such  payments  were 
made  ?  A.    Yes. 

Q.  I  will  ask  you  if  you  have  complied  with  the 
fifth  item  of  the  subpoena  duces  tecum,  which  I 
shall  read,  and  how?  "Any  and  all  options,  con- 
tracts and  agreements,  made  by  or  on  behalf  of  the 
Barber  Lumber  Company,  or  any  attorney,  agent,  or 
officer  thereof,  with  any  person,  association,  agent, 
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officer,  representative,  employee,  or  attorney,  in  ref- 
erence to  the  acquiring  of  timber  and  other  lands 
in  the  State  of  Idaho,  and  also  all  and  any  options, 
contracts,  or  agreements,  relating  to  the  acquiring 
of  title  to  timber  and  other  lands  in  the  State  of 
Idaho,  to  which  options,  contracts,  or  agreements 
any  person  who  thereafter  became  an  officer,  di- 
rector, or  stockholder  of  the  Barber  Lumber  Com- 
pany, thereafter  incorporated,  was  a  party,  and  in 
any  way  relating  to  any  lands  acquired  by  the  Bar- 
ber Lumber  Company  in  the  State  of  Idaho." 

A.     We  had  nothing  of  that  kind  in  our  possession. 

Q.  By  the  production  of  the  papers,  and  copies 
of  records  you  have  produced  here,  have  you  com- 
plied with  this  item  of  the  subpoena,  directing  you 
to  produce  any  and  all  cash-books,  ledger  accounts, 
bank-books,  bank  drafts,  company  or  individual 
notes,  cancelled  checks,  and  stubs,  of  any  and  all 
check-books  of  the  said  Barber  Lumber  Company,  or 
any  officer  thereof,  showing  any  and  all  payments 
to  any  person,  firm,  or  coi'poration  on  account  of 
acquiring  and  perfecting  title  to  timber  and  other 
lands  in  the  State  of  Idaho  by  the  Barber  Lumber 
Company,  or  by  either  or  any  of  the  persons  above 
named  ? 

A.  Well,  what  we  produce  here  covers  it  all  ex- 
cept the  stubs  and  cancelled  checks.  These  tran- 
scripts of  the  books  show  the  record  of  the  issuance 
of  all  checks. 

Q.    We  don't  care  for  the  cancelled  checks,  and  I 
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understood  you  to  say  that  you  would  bring  the  stubs 

of  the  checks  in  to-morrow?  A.    Yes. 

Q.  NoAv,  have  you  produced  all  the  books,  and  so 
forth,  just  read  to  you  concerning  that  part  of  the 
subpoena  duces  tecum  that  you  ever  had  in  your 
possession?  A.    Yes. 

Q.  Mr.  Chapman,  have  }^ou  produced  here  all 
correspondence  you  have  ever  had  in  your  possession 
of  the  Barber  Lumber  Company,  or  any  officer  there- 
of, with  any  officer,  attorney,  employee,  or  repre- 
sentative, or  agent  of  the  said  company  in  reference 
to  the  acquiring  and  perfecting  of  title  to  any  timber 
or  other  lands  in  the  State  of  Idaho  I  A.    Yes. 

Q.  Have  you  produced  the  articles  of  incorpora- 
tion and  the  by-laws  of  the  Barber  Lumber  Com- 
pany, and  the  minutes  and  records  of  the  meetings 
of  the  stockholders  and  directors  of  the  said  Barber 
Lumber  Company,  from  the  date  of  its  organization, 
that  you  have  ever  had  in  your  possession. 

A.     We  have  never  had  any  in  our  possession. 

Q.  Have  you  ever  had  in  your  possession,  at  any 
time,  all  maps,  plats,  and  tract  or  abstract  books 
showing  the  lands  and  timber,  and  estimates  of  tim- 
ber and  lands  owned  by  or  claimed  by,  or  held  in 
trust  for  the  said  Barber  Lumber  Company,  or  any 
of  them  I 

A.     No,  we  didn't  bring  up  any  plats. 

Q.     I  think  my  sentence  started  out — 

(Last  question  head  by  the  stenographer). 

A.     We  have  maps  and  plats  showing  that. 
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Q.    Have  you  abstract-books^ 

A.     No,  we  haven't, 

Q,     Now,  how  about  the  estimates'? 

A.  Well,  everything  we  have  ever  had  is  in  Boise 
with  the  exception  of  a  few  that  Thornton  has  up  in 
the  Basin  with  him-  Ever^^thing  we  have  ever  had 
was  in  that  package  of  original  estimates,  we  ever 
had  are  in  there  except  a  few  that  Thornton  has  with 
him  in  the  Basin  for  re-estimate. 

Q.  And  those  that  Dennis  Thornton  has  with  him 
now,  can  you  tell  what  lands  those  estimates  cover*? 

A.  I  can't  tell  you  what  lands  they  cover,  but 
they  were  the  estimates  made  by  Dickey. 

Q.     I  mean  can  you  tell  the  towns? 

A.  I  think  they  were  in  6-4,  6-5,  and  7-5,  and  some 
in  5-5. 

Q.  Now,  can  you  look  at  your  card  index  and  tell 
more  definitely  which  ones  he  has,  or  did  he  take 
them  out  of  the  card  index? 

A.  No,  our  cards  are  still  there.  He  simply  took 
these  to  locate  the  lands  on  which  Dickey  had  made 
estimates  and  re-estimate  them. 

Q.     Is  that  what  he  is  doing  now? 

A.     Yes,  that  is  what  he  is  doing  now. 

Q.     And  when  did  Dickey  make  his  estimates? 

A.     In  1906,  I  think. 

Q.     Some  of  the  late  estimates?  A.     Yes. 

Q.  Did  you  ever  have  any  minutes  or  records  of 
the  meetings  of  the  stockholders  and  directors  of  the 
Barber  Lumber  Company?  A.     No. 

Q.    Where  do  the  stockholders  and  directors  of 
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the  Barber  Lumber  Company  hold  their  meetings  % 

A.  Well,  I  think  usually  in  Eau  Claire,  but  I 
don't  kno^y  whether  they  hold  meetings  any  other 
place  or  not. 

Q.  They  haye  never  held  any  here  to  your  knowl- 
edge, haye  they?  A.     No. 

Q.  Haye  you  now,  or  haAT  you  eyer  had,  in  your 
possession  majps,  plats,  and  tract  or  abstract  books 
showing  the  lands  and  timber  and  estimates  of  tim- 
ber on  lands  owned  by,  claimed  by,  or  held  in  trust 
for  the  Barber  Lumber  Company? 

A.  We  haye  the  maps  and  plats.  We  haye  no 
abstract  books.  We  have  the  estimates,  but  sepa- 
rate from  the  plats  and  maps. 

Q.  And  the  maps  and  plats  that  you  refer  to,  are 
they  all  on  one  plat  now  ? 

A.     Well,  we  have  a  map  which  shows  all. 

Q.  Now,  with  such  qualifications  as  you  have 
made,  have  you  produced  all  the  originals,  dupli- 
cates, and  all  copies,  letter  press,  carbon,  or  other- 
wise, of  any  and  all  the  aforesaid  books,  records, 
documents,  letters,  correspondence  and  papers,  from 
the  organization  of  the  Barber  Lumber  Company 
down  to  and  including  the  3'ear  1908,  now  in  your 
possession  or  under  your  control,  or  in  the  posses- 
sion or  under  the  control  of  any  agent,  employee, 
representative,  attorney,  or  officer  of  the  said  Barber 
Lumber  Company,  relating  to  the  acquiring  by  the 
said  Barber  Lumber  Company  of  title  to  timber  or 
other  land  situated  in  the  State  of  Idaho? 

A.    Yes. 
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Q.  All  that  you  have  in  your  possession  or  have 
ever  had  in  your  possession  and  under  your  control  ? 

A.     Yes. 

At  this  time  an  adjournment  was  taken  until  10 
A.  M.,  Thursday,  March  4,  1909. 

[Proceedings  Had  March  4,  1909.] 
Court  met  on  Thursday,  March  4,  1909,  at  10  A. 
M.,  pursuant  to  adjournment,  the  Examiner  and 
counsel  for  the  respective  parties  being  present,  at 
which  time  an  adjournment  was  taken  until  2  P.  M. 
of  the  same  day. 

Court  met  at  2  P.  M.,  pursuant  to  adjournment, 
the  Examiner  and  counsel  for  the  respective  parties 
being  present; 

Whereupon  counsel  for  the  complainant  produced 
and  offered  in  evidence  two  ledger  accounts,  show- 
ing the  account  between  Frank  Steunenberg,  "Per- 
sonal," and  Frank  Steunenberg,  "Agent,"  and  the 
Commercial  Bank  of  Caldwell,  Idaho,  together  with 
a  number  of  checks  purporting  to  be  drawn  by  the 
said  Frank  Steunenberg,  and  a  number  of  stubs  pur- 
porting to  correspond  with  some  of  the  said  checks. 

[Recital  Re  Stipulation  Re  Certain  Checks,  Ac- 
counts, etc.] 

Whereupon,  it  is  stipulated  in  open  court,  by  and 
between  counsel  for  the  respective  parties,  that  the 
following  statement  correctly  shows  the  dates  of 
issuing  certain  of  the  checks  drawn  by  Frank 
Steunenberg,  "Personal,"  and  certain  of  the  checks 
drawn  by  Frank  Steunenberg;  "Agent,"  and  cor- 
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rectly  shows  certain  of  the  charges  made  against 
him  personally  and  as  agent  by  the  Commercial 
Bank  of  Caldwell,  Idaho,  and  the  date  of  pay- 
ment of  each  such  check  which  was  paid,  and 
correctly  states  the  amount  of  each  such  check  and 
the  payee  of  each  such  cheek,  and  when  so  stated 
the  stubs  and  checks  contain  the  notations  there- 
on indicated  under  the  column  headed  "Remarks"; 
that  complainant  has  produced  the  checks  and 
stubs  indicated  by  the  following  statement  un- 
der the  head  "Remarks,"  except  where  it  is  noted 
that  such  checks  or  stubs  are  not  produced. 

It  is  further  stipulated  that  such'  ledger  accounts 
of  the  bank  indicate  the  checks  paid,  w^hich  pay- 
ments are  correctly  recorded  under  the  column  "Re- 
marks." 

It  is  further  stipulated  that  all  of  the  checks  and 
stubs  referred  to  in  the  following  statement  are  in 
the  handwriting  of  the  said  Frank  Steunenberg,  and 
that  all  checks  subsequent  to  February  11,  1903, 
were  drawn  against  and  paid  out  of  the  account  of 
Frank  Steunenberg,  "Agent,"  except  where  noted 
under  the  column  "Remarks"  that  the  check  re- 
ferred to  was  personal ;  that  the  said  ledger  accounts 
are  true  and  correct  statements  of  the  accounts  of 
Frank  Steunenberg,  "Personal,"  and  Frank  Steun- 
enberg, "Agent,"  with  said  bank  in  so  far  as  the 
same  contains  the  items  contained  in  the  following 
statement. 

It  is  further  stipulated  that  the  charge  of  Febru- 
ary 14,  1903,  aggregating  $20,155,  debiting  Frank 
Steunenberg  with  checks  $20,155,  was  a  transfer  of 
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checks  to  that  amount  from  his  personal  account, 
which  cheeks  were  drawn  respectively  February  10, 
February  11,  and  February  12;  and  that  the  charge 
against  Frank  Steunenberg,  "Agent,"  of  $1,900,  un- 
der date  of  February  17,  1903,  is  a  like  transfer  of 
the  following  checks  drawn  against  his  personal  ac- 
count : 

Check  to  W.  E.  Borah,  dated  January  27,  1903, 
$800. 

Check  to  W.  E.  Pierce  &  Co.,  dated  February  2, 
1903,  $200. 

Check  to  W.  E.  Pierce  &  Co.,  dated  February  5, 
1903,  $900. 

This  stipulation  is  not  intended  as  an  admission 
by  either  party  that  the  notations  on  the  stubs  or 
checks  correctly  indicate  the  purpose  for  which  such 
checks  were  actually  used;  nor  is  it  intended  to  take 
the  place  of  such  bank  accounts  as  evidence,  which 
accounts  show  many  items  not  shown  on  this  state- 
ment. 

It  is  further  stipulated  that  said  bank  accounts 
show  the  following  deposits  by  Frank  Steunenberg, 
"Personal,"  and  Frank  Steunenberg,  "Agent,"  on 
the  following  dates,  to  wit : 

DEPOSITS  OF  FRANK  STEUNENBERG. 
Personal. 

March    8,1901 $       H-'^T 

April     5,     "      500.00 

"       19^     "      1,000.00 

May      6,    "     25.00 

Dec.       5,     "     2,000.00 

"       14     "      40.30 
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Jan.  17, 1902 300.00 

Feb.  2,    "   100. GO 

"  24,    "   15,000.00 

Mar.  18,     "    15,000.00 

*'  22,     "    175.00 

Apr.  14,     *'    5,800.00 

June  4,     "    30.00 

"  27,     "    5,000.00 

July  2,     "    5,000.00 

9,     '*    5,000.00 

"  14,     "    1,000.00 

"  16,  "    140.27 

"  23,     "    15,000.00 

"  28,     "    175.00 

Aug.  25,    "   150.00 

"  29,     "    360.00 

Oct.  1,    "    4,646.97 

4,     "    5,000.00 

Nov.  7,     "    1,000.09 

8,     "    3,029.07 

"  20,     "    2,000.00 

Dee.  2,    "   6,000.00 

"  15,     "    198.48 

Jan.  15,1903 48.52 

"  26,     "    200.00 

"  27,     "    240.00 

Feb.  13,     "    20,155.00 

"  17,     "    1,900.00 

Mar.  16,     "    16.00 

"  26,     "    1,000.00 

Apr.  3,     "    10,000.00 

"  18     "    50.00 
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May    11,    "    11-00 

July    21,     "    1,331.27 

Oct.    26,    "    25.00 

Nov.    16,     " 65-00 

u      16^    ii   18.75 

u      3o|    u    40.00 

Dec.    26,    "    15.22 

Jan.     4,1904 1,800.00 

'<      18     «'  0.60 

u      20'     "    500.00 

Feb.    25,'    "   3,500.00 

Mar.   25,    "    250.00 

May    20,    "    243.48 

July   28,    "    500.00 

Aug.    10,    "    1,700.00 

u     22     "   350.00 

Oct.      5,    "    '7-75 

u      3]^     u   7.85 

Jan.     14, 1905 513.85 

Mar.    10,     "    700.00 

u      21,    "    250.00 

Apr.     21,     " 2,311.15 

June    19,    "    1,031.50 

Aug.    12,     "    500.00 

DEPOSITS  OF  FRANK  STEUNENBERG. 
Agent. 

February    11,  1903, $20,000.00 

u   ■      ^^^    u      25,000.00 

17'     u             100.00 

March         li    "      r.'.'".'.'.''. 20,000.00 

April             8,     "      10,000.00 

Mav              6,    "     7,500.00 
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8,000.00 

1,500.00 

1,000.00 

10,000.00 

5,000.00 

4,500.00 

5,000.00 

4,  1904, 5,000.00 

"     2,000.00 

1906, 3,022.59 

It  is  further  stipulated  that  said  bank  accounts 
show  a  continuous  overdraft  in  the  account  of  Frank 
Steunenberg,  "Agent,"  from  August  18,  1904,  until 
the  time  of  his  death  on  December  30,  1905,  and  that 
his  personal  account  at  the  time  of  his  death  showed 
the  credit  balance  of  $4,293.57,  and  that  the  deposit 
made  to  the  credit  of  the  account  of  Frank  Steunen- 
berg, "Agent,"  on  February  8,  1906,  for  $3,022.59, 
paid  the  overdraft  and  balanced  the  account  to  that 
date. 
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Th 

August 

5, 

September 

18, 

a 

23, 

October 

9, 

December 

17, 

u 

23, 

u 

29, 

January 

4, 

April 

18, 

February 

8, 
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FRANK  STEUNENBERG,  ACCOUNT,  COMMERCIAL  BANK  OF  CALD- 
WELL, IDAHO. 
Date.  Amount.  Remarks. 

March  18,  1902 $3,000.00       Bank  statement   reads  "cash  to   Kin- 

kaid.     No  cheek,  no  stub. 

"      21       "    15.00  "  "        "        "     " 

"      26      "    2,000.00       Bank  statement  reads  "self." 

April    8      "    800.00       Bank  statement  reads  "Fst.  Nat.  Id." 

no  cheek,  no  stub. 

"      19      "    825.00       To  John  L  Wells,  for  "acct.  Kinkaid." 

No  check.  Not  on  bank  statement. 
See  stub  book  No.  1. 

"      19      "    25.00       To  C.  H.  Arbuckle,  for  "advance." 

Bank  statement  shows  check  was  paid 

May     6      "    May  6,  1902,  Check  is  missing. 

2      "    10.00       To  Idanha,  for  board  4  d. 

"        5      "    Cheek  missing.     Bk.  statement  shows 

payment  May  5,  1902. 

9       "    150.00       To  C.  H.  Arbuckle,  for  "acct.  Timber." 

"       12      "    Bk.  statement  shows  payment  of  check. 

Check  missing. 

"        9      "    2.50       To  Idanha,  "for  board." 

"      12      "    Bank    statement    shows    payment    of 

cheek. 

"      12      "    20.00       Date  May  12  to  May  15,  for  John  I. 

Wells. 

"      17      "    Bank    statement    shows    payment    of 

check.    Cheek  missing. 

"      16      "    5.00       Idanha  Hotel,  for  Exp. 

no  check.    Stub  book  1. 

"       16      "    8.25       To  Idanha,  "for  board." 

Check  missing. 

"      23      "    11.00       To  Idanha,  "for  Board  Exp." 

Bank  statement  shows  Ck.  paid  May, 
26.     Check  missing. 

June    7      "    2500.00       John  Kinkaid,  "for  Exp.  timber." 

"       10      "    Bk.  statement  shows  Ck.  paid. 

Ck.  endorsed  by  Kinkaid. 

"       17      "    1200.00       To  First  Natl.  Bank,  "for  Timber." 

"       18      "    Bk.  statement  shows  payment  of  check. 

Check  in  envelope. 

"      17      "    17.00       To  Idanha,  "for  Exp." 

Bk.  statement  shows  payment  of  check. 
Check  in  envelope. 

June  21,   1902 5.00       To  Idanha  "for  Exp.  timber." 

Bk.  statement  shows  payment  of 
check.     Check  in  envelope. 

June  23       "    2000.00       To  self,  "for  timber." 

Bk.  statement  shows  check  A.  K.  S. 
paid  June  23,  check  to  A.  K.  Steun- 
enberg.  Cashier.     Cheek  in  envelope. 
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Date.  Amount.  Remarks. 

"      25       "    5.75       To  Iclanha,  "for  board." 

Bk.  statement  shows  payment  of  Ck. 

Check  in  envelope. 

"      27       "    5000.00       To  "A.  K.  S.  Cashier." 

"      27  Bk.  statement  shows  payment  of  cheek. 

Check  in  envelope. 

July,     1       "    75.00       To  self,  "for  Exp." 

"         1       "    Bk.  statement  shows  payment  of  check. 

Check  in  envelope. 
5       "    10.50       To  Iclanha  Hotel  "For  board." 

Bank  statement. 
Check  in  envelope. 
■ 5.00       Exchange     charge.      No     cheek.      No 

stub.     Debit     Frank     Steunenberg, 

Exchange  on  Spokane. 
July,     7,  1902 2500.00       To  Bk.  Commerce,  "For  Timber  Kin- 

kaid." 
"      10       "    Bk.  statement  shows  payment  of  check. 

Check  in  envelope. 

7       "    2.50       To  Idanha  Hotel,  "For  Board." 

"        9       "    Bk.  statement  shows  payment  of  check. 

Check  in  envelope. 

"        9       "    2000.00       To  Commercial  Bank,  "For  Kinkaid." 

"        9       "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"      18       "    2500.00       To  Self.    "First  Natl.    For  Kinkaid." 

"       19       "    Bank    statement    shows    payment    of 

check     to    Geo.     Redway,     Cashier. 

Cheek  to  Geo.  Redway,  Envelope. 

"      23        "    1500.00       To  Self.     "For  Acct.  K." 

"      23       "    Bank  statement  shows  "CASH." 

Cheek  in  envelope. 

"      23       "    1000.00       "To  A.  K.  S.  Cashier." 

"      24       "    Bank    statement    shows   "A.    K.    S. 

Cashier.     Check  in  envelope. 

"      24       "    3500.00       "To  Wm.  Sweet,  for  advance." 

"      28       "    Bank    statement    shows    payment    of 

cheek.    Check  in  envelope. 

August,    1       "    1500.00       "To  WM.  Sweet,  for  Acct.  K." 

"        6       "    Bank  statement  shows  payment. 

Check  in  envelope. 

August,    4,  1902 2500.00       "To  A.  K.  S.    For  Acct.  K.  Sweet." 

"        5       "    Bank  statement  shows  payment. 

Check  in  envelope. 

5       "    150.00       "To  Self.    For  trip  St.  Paul." 

"        5       "    Bank  statement  shows  payment. 

Check  in  envelope. 
"        8       "    "To  Wm.  Sweet.     For  Acct.  K." 

No  check.    No  payment. 
"      21       "    1000.00       "To  Bank.    For  K." 
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Date.  Amount.  Remarks. 

"      21       "    Bank    statement    shows    payment    to 

Commercial  Bank. 

"      25       "    50.00       "To  Self.     Exp.  Timber." 

"      25       "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

"      26       "    25.00       To  H.  A.  Griffiths.    "Advance." 

"      30       "    Bank    statement    shows    payment    of 

check.     Cheek  in  envelope. 
"      -^7       "    3250.00       "To   John   Kinkaid.      For  acct.   Tim- 
ber." 

"      29       "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

Sept.     1       "    10.00       To  Idanha  Hotel.    For  Exp. 

"        3       "    Bank    statement    shows    payment    of 

check.     Check  missing. 

August,    2       "    10.00       "To  Idanha  Hotel,  for  Exp." 

Sept.     5       "    Bank    statement    shows    payment    of 

check.     Cheek  missing. 

9       "    25.00       "To  Self.    For  Exp." 

"      10       "    Bank    statement    shows    payment    of 

cheek.     Check  missing. 

"      16       "    20.00  do  do  do 

"      18       "    

"      22       "    20.00 

"      23       "    

"      29       "    24.30       "To  Mrs.  Gillespie.     For  Lodging." 

Oct.     1       "    Bank    statement    shows    payment    of 

check.     Check  missing.     (R.  P.  Gil- 
lespie) 

Sept.  29       "    22.00       "To  Mrs.  Branstetter.    For  Board." 

Oct.     4       "    Bank    statement    shows    payment    of 

check    to    Mrs.    Mary    Branstetter. 
Check  missing. 

Oct.     1       "    20.00       "To  Self.     For  Exp." 

"        2       "    Bank    statement    shows    payment    of 

check.    Check  missing. 

7       "    10.00 

"       10       "    

"       10       "    20.00 

"       10       "    

Nov.     6       "    1000.00       "The     Commercial     Bank,     Caldwell, 

Idaho. 

Debit  Frank  Steunenberg." 

No  check  or  stub.     Cash  $1000. 

Nov.  10,  1902 $1300.00       No    stub.      Check    payable    to    James 

Kinkaid. 

"      10      "    not   endorsed.     Bk.   Statement   shows 

payment  Ck. 

"      14      "    200.00       "The     Commercial     Bank,     Caldwell, 

Idaho.     Debit   Frank    Steunenberg, 
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Date.  Amount.  Keniarks. 

Order  of  Kinkaid.    Sent  to  John  f. 

Wells,  Basin   (?) 

"      16      "    50.00       "No  stub.     Check  to  self." 

"     18      "    Bank    statement    shows    payment    of 

check. 
"      20       "     1000.00       "The     Commercial     Bank,     Caldwell, 

Idaho.     Debit  Frank  Steunenberg." 

Cash  $1000  Bk.  Statement. 

"     22      "    95.00       Check  to  Bank  of  Ontario. 

"      25       "    Bank    statement    shows    payment    of 

check.     Stub  Missing. 

Dec.    2      "    6000.00       Check  to  A.  K.  Steunenberg,  Cashier. 

"       2       "    Bank  statement  shows  A.  K.  S.  Cash. 

Stub  book  and  check  missing. 
"       2      "    16.00       Check   to   A.   K.   Steunenberg,   Taxes. 

Same 

"      10       "     22.80       Check  to  John  Kinkaid. 

"      13      "    Bank    statement    shows    payment    of 

check.     Stub  book  and  check  missing. 
"      15      "    19,000.00       "The     Commercial     Bank,     Caldwell, 

Idaho,  Debit,  Frank  Steunenberg." 

Cash  $19,000.00. 
"      15      "    Bank    statement    shows    payment    of 

debit  slip.    No  check  or  stub. 

"      15      "    900.00       Check  to  A.  K.  S.,  Cashier. 

"      16      "    Bank    statement    shows    payment    of 

check.    No  check  or  stub. 

Jan  24,  1903 125.00       Check  to  Self,  and  indorsed,  ACCT.  B. 

"     26      "    Bank    statement    shows    payment    of 

chock.    No  stub. 

"     27      "    800.00       Check  to  W.  E.  Borah. 

"     28      "    Bank    statement    shows    payment    of 

check.    Check  indorsed.     No  stub  or 

check. 
Feb.    2      "    200.00       To  W.  E.  Pierce  &  Co.  Check. 

No  check  or  stub. 

Fob.    5      "    900.00  "  "  " 

Check  in   envelope.     See   bank   state- 
ment. 

"      10       "     2,155.00        Check  to  John  Kinkaid. 

Bank    statement    shows    payment    of 

check.    No  stub.    Check  in  envelope. 

"^  AGENT  ACCOUNT. 

"      11      "    1,600.00       "To     John     Kinkaid.     For     Timber, 

Crooked  River." 

Bank  statement.    Check  in  envelope. 
"     11       "    2,400.00       "To     John     Kinkaid.     For     Timber, 

Crooked  River." 
"     12      "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 
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Date.  Amount.  Remarks. 

Feb.  11,  1903 $  6,000.00       "To  First  Natl.  Bk.     For  Johu  Kin- 

kaid-Timber  Crooked  R." 
"      12      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
"      12      "    6,000.00       "John  Kinkaid.     For  Timber  Crooked 

River." 
"      13      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
"     12      "    6,000.00       "First      Natl. — Kinkaid      Acct.     For 

Timber  Crooked  River." 
Bank    statement    shows    payment    of 

check.     (Acct.  Kinkaid.)     Check  in 

envelope. 

"     13      "    4,000.00       "To   First  Natl.  Bk.     Acct.   Kinkaid. 

For  Timber  Crooked  River." 
"      14      "    Bank    statement    shows    payment    of 

check.     Check       (Acct.      Kinkaid.) 

Envelope. 
"     14      "    20,155.00       "The     Commercial     Bank,     Caldwell, 

Idaho." 

Debit,      Frank      Stunenberg.     Cks. 

$20,155.00"  Envelope.     No.  stub  or 

check.     Transfer  account. 
"      14      "    4,000.00       "To    First   Natl.   Bk.   Acct.   Kinkaid. 

For  timber  Crooked  River." 
"     17      "    Bank    statement    shows    payment    of 

check.     Check       (Acct.      Kinkaid.) 

Envelope. 

"     14      "    27.50       "To  Idanha  Hotel.     For  Board." 

Bank  statement.     Envelope. 

"     17      "    1,900.00       "The  Commercial  Bank,  Caldwell,  Id- 

"      17      "    aho.     Debit,     Frank     Steunenberg. 

Agt.      Checks.      $1900.     "Envelope. 

Bk.    Statement    shows    payment    of 

Ck.  for  $1900. 
"     18      "    4,000.00       "To  First  Natl.  Bank.     For  Kinkaid. 

Acct.  Crooked  River  Timber." 
"     20      "    Bank    statement    shows    payment    of 

check.     Check       "acct.       Kinkaid." 

Envelope. 
"     20      "    2,400.00       "To    First    Natl.    BK.     For    Timber, 

Crooked  R.     Kinkaid. 
"     20      "    Bank    statement    shows    payment    of 

check.     Check       (Acct.      Kinkaid.) 

Envelope. 
March,  14       "    4,000.00       "To  First  Natl.  Acct.  Kinkaid.     For 

Crooked  River."     (No.  amount.) 
"      14      "    Check  for  same  amount.     "Acct.  Kin- 

kaid."    Envelope. 
"     16      "    Bank    statement    shows    payment    of 

check. 
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Date. 


18 


20 


23 


25 


Amount. 
25.25 


2,400.00 


3,200.00 


March,  25,  1903 $3,600.00 


26 


25 


26 


April,      5 


10 


15 


15 


16 


1,200.00 


4,000.00 


86.50 


600.00 


283.00 


20.75 


153.82 


100.00 


Remarks. 

"To  Idanha.     For  Exp.  Crooked  E." 

Bank  statement  shows  payment  of 
check.     Check  in  envelope. 

"To  First  Natl.  Bk.  For  Crooked 
River.     Acct.  Kinkaid." 

Bank  statement  shows  payment  of 
check.    "Acot.    Kinkaid."    Envelope. 

"To  First  Natl.  Bk.,  Boise.  For  Kin- 
kaid Acct.  Crooked  River." 

Bank  statement  shows  payment  of 
check.  Check  "acct.  Kinkaid." 
Envelope. 

"To  First  Natl.  Bk.  For  Kinkaid 
Acct.  Crooked  R.  Bank  statement 
shows  payment  of  check.  Check 
"Acct.  Kinkaid."     Envelope. 

"To  First  Natl.  Bk.  For  Kinkaid, 
Koppas     &     Juans 


Basin. 


shows    payment    of 
in     envelope.    (Per- 

For       Com. 


payment    of 
Envelope. 
For    Survyr. 

payment    of 

Atty.    foe, 

of 


Acct. 

(?)." 
Bank    statement 

check.     Check 

sonal  Acct.  S.) 
"To       John       Kinkaid. 

Crooked  River." 
Bank    statement    shows 

check.     Check  "Com." 
"To    C.    C.    Stevenson. 

Acct.  Barber  L.  Co." 
Bank    statement    shows 

check.     Envelope. 
"To    W.    E.    Borah.     For 

Barber  Lumber  Co." 
Bank    statement    shows    payment 

check.     Envelope. 
"John  Kinkaid.     For  '/o  Tohoma  No. 

3. 
Bank    statement    shows    payment    of 

check.     Envelope.     (Personal  acct.) 
"To  Idanha  Hotel.     For  Board  Acct. 

C.  R." 
Bank    statement    shows    payment    of 

check.     Envelope. 
"To  W.  H.  Taylor.    For  Exp.  Crooked 

River." 
Bank    statement    shows    payment    of 

check.     Check  reads  to  Commercial 
'     Bk.  "Acct.  Taylor."     Envelope. 
"To    A.    L.     8.    Acct.    Taylor.     For 

Crooked  River  Advance." 
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Date.  Amount.  Kemarks. 

"       16       "   Bank    statement    shows    payment    of 

check.     Check  "Adv.  Acct.  Taylor." 
Envelope. 

"       23       "   1,240.00       "To     John     Kinkaid.     For     Crooked 

River  title." 

"       24       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"       23       "   7,500.00       "To  Perrault  or  Borah  or  Cobb.     For 

Perrault  Land." 

May,        6       "   Bank    statement    shows    payment    of 

check,   to   Calvin   Cobb."     Check   in 
enevelope. 

April,    23       "   17.50       "To  Idanha  for  Board  Acct.  C.  E." 

"       25       "  Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"       28       "   1,600.00       "To  John  I.  Wells.     For  2  Titles  on 

Crooked   River." 

"       30       "   Bank    statement    shows    payment    of 

.   cheek.     Check  in  envelope. 

May,      14       "   51.70       "To  W.  E.  Borah.    For  Fees— Articles 

Coop  &  Ab." 

"        16       "   Bank    statement    shows    payment    of 

cheek.     Cheek  in  envelope. 

May,     14,1903 $2,000.00       "To    First   Natl.     For   Kinkaid "  acct. 

Crooked  River." 

"        16       "   Bank    statement    shows    payment    of 

check.     Check   "Acct.   Kinkaid,"   in 
envelope. 

"        14       "   400.00       "To  John  Kinkaid.     For  Commission 

Crooked  River.     2nd.  payment." 

"        16       "   Bank    statement    shows    payment    of 

check.     Cheek  in  envelope. 

June       5       "   500.00       "To  John  Kinkaid.    For  Com.  Crooked 

River,  3rd  payt. 

"  8       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"  5       "   55.25       "To    Idanha.     For    Exp.    Board    etc. 

Crooked  River." 

"  9       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

9       "   310.85       "To  N.  H.  Coffin,  Cashier.     For  WM. 

Sweet." 
Bank    statement    shows    payment    of 
check.     (Personal  check  S.)     Check 
in  envelope. 

"  9       "   760.00       "To  First  Natl.  Bk.     For  Kinkaid  %, 

Crooked  River  Titles." 

"        10       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"        10       "   3.00       "To     Miss    Rubin.     For    typewriting 

acct.     Crooked  River  titles." 
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Date.  Amount.  Remarks. 

Bank    statement    shows    payment    of 
check.     Check. 

11       "   12.50       "To  Idanha.     For  Board— C  Timber." 

"        13       "   Bank    statement    shows    payment    of 

cheek.     Check  in  envelope. 

"        18       "   800.00       "To  John  Kinkaid.     For  Niekerson  or 

Basin." 

"        22       "   Bank    statement    shows    payment    of 

check.     Check     "Niekerson     Basin" 
Envelope. 

22  "   250.00       "To  John  Kinkaid,  for  Com.  5th  payt. 

Crooked  River." 

"        24       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

23  "   800.00       "To  John  Kinkaid.     For  Basin  title- 

Johnson." 
"        24       "   Bank    statement    shows    payment    of 

check.     Check       "Basin       Johnson" 

Envelope. 
July,       1       "   400.00       "To  John  Kinkaid.    For  Com.  Crooked 

River,  5th  payment." 
"  2       "   Bank    statement    shows    payment    of 

check.     Cheek  "Com."     In  envelope. 
"  ■       7       "   1,131.27       "To    Frank    Steunenberg    personally, 

aect.  funds  adv.  Crooked  River  etc." 

"        21       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
7       "   27.00       "To     C.    B.    Steunenberg.     For    Bu- 

chanan     Aect.      services      Crooked 

River  with   Taylor." 
Aug.       3       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
July,       7,1903 $200.00       "To    John    Kinkaid.     For    6th    payt. 

Commission  Crooked  River." 
"  9       "   Bank    statement    shows    payment    of 

check.     Check     "6th     payt.     Com." 

Envelope. 
18       "   1,600.00       "To  John  Kinkaid.    For  Titles  Crooked 

R." 
"        20       "   Bank    statement    shows    payment    of 

check."     Check   "Aect.  C.  R."     En- 
velope. 
"        18       "   1.60       "To  Miss  Bush.     For  Typewriting  B. 

L.  Co." 
"        20       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
Aug.        3       "   54.55       "Idanha  Aect.     For  Board  Barber  L. 

Co." 
"  6       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
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Date.  Amount.  Remarks. 

4       "   89.68       "To   W.   H.   Redway   for   Household." 

No  check.     (Personal  account.) 

10       "   500.00       "To  John  Kinkaid  for  Com.  Crooked 

River,  7th  payt." 

"        12       "   Bank    statement    shows    payment    of 

cheek.  Check  "7th  Com."  Envel- 
ope. 

12       "   38.00       "To   John  Kinkaid.     For  Pat  Downs 

Trip  to  C.  R." 

"        14       "  Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

12       "   21.00       "To  John  Kinkaid.     For  John  Wells 

trip  to  Basin  acct.  fire." 

"        14       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
"        16       "   1,000.00       "To   John  Kinkaid  for  Bal.  on  Pop- 
pin  mining  claims." 

"        18       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

16       "   3,200.00       "To     John     Kinkaid.     For     Crooked 

River  Titles." 

"        18       "   Bank    statement    shows    payment    of 

check.  Check  "C.  R.  Titles." 
Envelope. 

30       "   800.00       "To    John    Kinkaid.     For    Thompson 

title  Basin." 

Sept.       1       "   Bank    statement    shows    payment    of 

cheek.  Sept.  1st.  Check  in  envel- 
ope. Indorsed  by  Kinkaid  and 
Pritchard. 

Aug.    30       "   30.00       "To      Idanha.     For     Exp.      Trip     to 

Basin." 

Check  in  envelope. 

7       "   1,600.00       "To      John      K.  —  Commission.     For 

Crooked  River.     7-%th  payt." 

"        10       "   Bank    statement    shows    payment    of 

check.     Check  "C.  R."  in  envelope. 

"        16       "   ...■ 1,600.00       "To  John  Kinkaid.     For  titles  C.  R." 

"        17       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

19       "   1,000.00       "To    John   Kinkaid    8th    Com.    C.    R. 

Titles." 

"        21       "   Bank    statement    shows    payment    of 

cheek.     Check  in  envelope. 

Sept.     23, 1903 $6.00       "To  D.  S.  Brown  for  Booze." 

Check  missing.    (Personal  account.) 

25       " 167.00       "To  Geo.  T.  Young,  Centerville.     For 

Fighting  Fire." 

"        26       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
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Date.  Amount.  Kemarks. 

30       "    250.00      ."To    John    Kinkaid.     For    Exp.    Pop- 
pin  mine." 

Oct.         2       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

1       "   8.00       "To  Bogart  &  Mickay.     For  abstract 

&  Map  for  Barber  Lumber  Co." 

"  3       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"  1       "   43.00       "To  A.  C.  Thompson.     For  team  hire 

for  various  trips  to  dam  site,  and 
one  trip  to  Basin. 

"        24       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"        10       "   36.00       "To  Pat  Downs.     For  wages  trip  to 

C.  E.  to  look  up  scrip  lands." 

"        13       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"        10       "   25.00       "Idanha.     For    Exp.    Barber    Lumber 

Stamps,  etc." 

"        13       "   Bank    statement    shows    payment    of 

check.     Cheek  in  envelope. 

"        12       "   12.50       "To    Wm.    Gulleford.     For    Chapman 

saddle  horse  to  C.  R." 

"        13       "   Bank  "  statement    shows    payment    of 

check.     Check  in  envelope. 

12       "   4,800.00       "To     John     Kinkaid.     For     Crooked 

River  titles." 

"        14       "   Bank    statement    shows    payment    of 

check.  Cheek  "C.  R."  Check  in 
envelope. 

"        12       "  800.00       "To  John  Kinkaid.     For  Basin  titles 

Burchards."  Check  missing.  Bank 
statement  does  not  show  that  same 
was  paid. 

"        26       "   88.10       "To    Idanha.     For   Board    to    Oct.    1, 

Aect.   Barber  Lumber   Co." 

"        29       "   Bank    statement    shows    payment    of 

cheek.     Check  in  envelope. 

'•        26       "   30.00       "To    Idanha    Hotel.     For    Cash    Adv. 

Acct.  trip  to  Basin  with  Chapman." 

"        29       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

Nov.        1       "   500.00       "To    John   Kinkaid.     For    10th    Com. 

C.  R.  Titles." 

"  3       "  Bank    statement    shows    payment    of 

check.     Check  "Com.  C.  R."     Check 
'  in  envelope. 

"  4       "   50.00       "To    John    Kinkaid.     For    cash    acct. 

Titles,  etc." 
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"  5       "   Bank    statement    shows    payment    of 

cheek.     Cheek  "Exp.  C.  R."     Check 
in  envelope. 

Nov.        4,1903 $1,600.00       "To  John  Kinkaid.     For  Austin  title 

C.  R." 

"  5       "   Bank    statement    shows    payment    of 

cheek.     Check    "C.    R."     Check    in 
envelope. 

G       "   2,000.00       "To     John     Kinkaid.     For     5     titles 

(adv.)  on  C.  K.  at  $400  each." 

"  7       "   Bank    statement    shows    payment    of 

Cheek.     Check     "C.      R.     5     adv." 
Check  in  envelope. 

6       "  400.00       "To  John  Kinkaid.     For  acct.  Royce 

mines." 

"  9       "   Bank    statement    shows    payment    of 

check.     Check   "Acct.   Royce."     En- 
velope. 

12       "   7.00       "To  J.  A.  Myers,  Agt.     For  Fare  to 

Idaho  acct.  C.  R." 

"        16       "   Bank    statement    shows    payment    of 

check.     Cheek  in  envelope. 

14      "   50.00       "To  H.  L.  Fisher.     For  acct.  Ander- 

son-McKeeson." 

"        17       "   Bank    statement    shows    payment    of 

check.     Check    in    envelope.     (Per- 
sonal account.) 

14       "   6.00       "To    W.     S.    Galbraith.     For    Board 

acct.   C.  R.  also  sub.   to   Boise  Co. 
News." 
Bank  statement  shows  same  paid  Jan. 
1904.     Check  missing. 

23       "   300.00       "To  John  Kinkaid.    For  Com.  10th." 

"        25       "   Bank    statement    shows    payment    of 

check.     Cheek  "Com."    Check  in  en- 
velope. 

25       "   2,000.00       "To   John    Kinkaid.      For   bal.    $400. 

each  on  5  titles  at  $800  on  Crooked 
river." 

"        27       "   Bank    statement    shows    payment    of 

check.      Check    "C.    R."      Check    in 
envelope. 

25       "   600.00       "To  W.  E.  Borah.     For  Atty.  Sal.  to 

Dec.  15,  1903.    acct.  Barber  Lumber 
Co." 

Dee.         1       "   Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

5       "   800.00       "To    John   Kinkaid.      For    Woodburn 

title  to  claim  in  6-4." 
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Date.  Amount.  Remarks. 

"  7       "   Bank    statement    shows    payment    of 

check.     Check  "W-6-4."     Check  in 

envelope. 
"        11       "   100.00       "To  John  Kinkaid.     For  Exp.  Cases 

acct.  B.  L.  Com." 
"        H       "   Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

Dec.       16       "  1,600.00       "To    John    Kiukaiil.     For    Eaglesons 

Geo.  G.  Mary  titles  in  6-4." 
"        17       "   Bank    statement    shows    payment    of 

cheek.     Check  "6-4."     Check  in  en- 
velope. 
17       "   200.00      "To  John  Kinkaid.    For  Exj)— for  trial 

Com.(?)." 
"        18       "   Bank    statement    shows    payment    of 

check. 
"        17       "   500.00       "To  John  Kinkaid.     For  Assessment 

Atlanta  03  for  F.  S.  03  for  K.  Bal. 

Com." 
"        21       "   Bank    statement    shows    payment    of 

check.      Check    "Atlanta    &    Com." 

Envelope. 
Dec.  23,  1903 $4,800.00       "To  John   Kinkaid.     For   6   titles  in 

6-4.      Ellis  —  Ehrmentroutt     2      F. 

Martin  —  Chas.      Martin  —  Andrew 

Campbell." 
"      24      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
"       29      "    3,200.00       "To    John    Kinkaid.     For    4    titles, 

Willis    A.    Ross,    Josie    M.    Ross, 

Andrew   Campbell,    Wm.    R.    Cole- 
man." 
"      30      "    Bank    statement    shows    payment    of 

check.     Check  "N.  S."     Check  in 

envelope. 
"      30      "    20.00       "To   Idanha.     For  Exp.  Cases  B.  L. 

Co." 
Jan.     2,  1904 Bank    statement    shows    payment    of 

cheek.      Check     "cases"      Check     in 

envelope. 
Dec.  31,  1903 380.00       "To    John    Kinkaid.      For    Comm    & 

Exp." 
Jan.     2,  1904 Bank    statement    shows    payment    of 

check.    Check  in  envelope. 
Dee.  31,  1903 500.00       "To    Cashier   First   Natl.     For   Wm. 

Sweet  on  option." 
Jan.     2,  1904 Bank    statement    shows    payment    of 

check.     Check  marked  personal. 
Jan.     1,1904 120.00       "To  Idanhn.     For  Part  Payt.  titles." 
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Date.  Amount.  Remarks. 

"        4      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

2       "    25.00       "To    Chas.    Koelsch.     For    Exp.    to 

Idaho  Acct.  taxes  Barber  Lumber 
Co." 

"        5      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
2       "    3,080.00       "To   John   Kinkaid.     For   4   titles- 
Davidson — Cleora   M.    Snow — Kice 
J.  Harbaugh — Thos.  Martin." 

"        4      "    Bank    statement    shows    payment    of 

cheek.     Check  in  envelope. 

4      "    500.00       "To  Self.     For  trip  to  Wn.  Acct.  B. 

L.  Co." 
Bank  statement  does  not  show  pay- 
ment of  check.     Cheek  missing. 

4      "    250.00       "To  G.  D.  Hoseley  for  Attory— Cage. 

Acct.  B.  L.  Co." 

"         7      "    Bank    statement    shows    payment    of 

check.     Check. 

"      20       "    500.00       "To    Geo.    F.    Redway   for    Feb.    1st 

Payt.   on  Sweet  option." 

"      26      "    Bank    statement    shows    payment    of 

check.    (Personal  account.)    Check 
in  envelope. 

Feb.  19       "    2,700.00       "To     Geo.    F.     Redway     acct.     Wm. 

Sweet — final  payt.  option." 

"      25      "    Bank    statement    shows    payment    of 

cheek.     (Personal  account)     Check 
in  envelope. 

"      22      "    100.00       "To  Arney— Dubois.    For  Exp.  Acct. 

B.  L.  CO.  Washington  trip." 

March,  2       "    Bank    statement    shows    payment    of 

check.     (Personal  to  Fred  T.  Du- 
bois)    Check  in  envelope. 

Feb.  25       "    200.00       "To  M.  P.  Kinkaid.     For  Cash  Adv. 

Acct.  Exp.  B.  L.  Co.  at  Washing- 
ton." 

March,  5       "    Bank    statement    shows    payment    of 

check,     (personal  account)     Cheek 
in  envelope. 
March,  10,   1904 $800.00       "To     John     Kinkaid.      For     title- 
Wheeler  H.  Martin.  6-4." 

"       11      "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

16      " 150.00       "To     John    Kinkaid— For     Com— on 

titles  C.  R." 

"       16      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
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Date.  Amount.  Remarks. 

"    .28      "    100.00       "To  Geo.  Lake — For  minutes,  etc.  on 

scrip  land  in  5-4  4-4." 

"       30      "    Bank   statement   shows   payment   on 

cheek.      Check    to     W.    R.    Lake. 
Check  in  envelope. 

"       28      "    200.00       "To  Pat  Downs.    For  Posting  notices 

scrip  entries  B.  L.  Co." 

"       30      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

April,     1       "    211.25       "To    Idanha   for    Board    &    Ldg.    to 

date  acct.  B.  L.  CO." 

"         4      "    Bank    statement    shows    payment    of 

cheek.     Check  in  envelope. 
"         1      "    4.50       "To  L.  M.  Pritehard,  For  Typewrit- 

ing, etc.  B.  L.  CO." 

"         2      "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

13      "    1,100.00       "To    John    Kinkaid,    For    Eagleson 

(700)  and  Com.  C.  R.  $400." 

"        13       "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

16      "    700.00       "To    John    Kinkaid,   For    13th    Com. 

Crooked  River." 

"        18      "    Bank    statement    shows    payment    of 

check.      Check    "Com."     Cheek   in 
envelope. 

19      "    15.50       "To   A.   T.   Ingalls.     For  Survey   on 

McMahn  tract  acct.  B.  L.  Co." 

"       22      "    Bank    statement    shows    payment    of 

check.    Check  in  envelope. 

19      "    100.00       "To  W.  R.  Lake,  For  2nd.  Payt.  acct. 

seripping  land  B.  L.  Co." 

"       20       "    Bank    statement    shows    payment    of 

check.     Cheek  in  envelope. 

May,    4      "    100.00       "To   W.   R.   Lake,  For  3rd  payt.   on 

seripping." 

"  7       "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

5      "    102.00       "To  Idanha.     For  board  acct.  B.  L. 

Co." 

"         7      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 

"         5      "    10.00       To   Idanha,   For   cash  Adv.   Stamps, 

etc." 

17      "    25.00       Cheek  to  M.  H.  Kempner.    No  stub. 

June,  10       "    400.00       "To  John  Kinkaid.     For  Commission 

R.  R.  B.  L.  Co." 

14      "    Bank    statement    shows    payment    of 

check.    Check  "Com."     (Check  per- 
sonal)   Check  in  envelope. 
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Date.  Amount.  Remarks. 

June,  13,  1904 $250.00       "To   John   Kinkaid.     For   part   Payt. 

J.  I.  Wells  title." 
"       15       "    Bank    statement    shows    payment    of 

cheek.      Check   "on   title."     Cheek 

in  envelope.     (Cheek  personal) 
"      23      "    162.50       "To    L.    M.    Pritchard    Tor    Bal.    on 

John  Wells  title." 
"      25      "    Bank    statement    shows    payment    of 

cheek.      (Personal)      Check  in  en- 
velope. 
July,    6      "    100.00       "To  Frank  Martin,  For  Atty.  fee  in 

part    acct,   contest   cases   in   Land 

Office." 
"        7      "    Bank    statement    shows    payment    of 

check.     Check     See  envelope. 

"      31       "    150.00       "To  John  Kinkaid  acct.  Wells  Com." 

Aug.     3       "    Bank    statement    shows    payment    of 

cheek.      Check    "Com."      Check   in 

envelope. 
"        9      "    30.00       "To  W.   R.  Lake,  For  Bal.  on  scrip 

40's." 
"       10      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
"       13      "    50.00       "To    John    Kinkaid    for    1st    payt. 

Stevenson  claim.     Bal.  due  750." 
"       17      "    Bank    statement    shows    payment    of 

check.      Check   "1st   May    Noble." 

Envelope. 
"       17      "    750.00       "To  John   Kinkaid.     For    Stevenson 

claim  C.  R.  Bal." 
"       18      "    Bank    statement    shows    payment    of 

check.     Check  "Bal.  S."     Cheek  in 

envelope. 
"      31       "    150.00       "To  John  I.  Wells.     For  Com.  acct. 

Kinkaid  C.  R." 
Sept.    2      "    Bank    statement    shows    payment    of 

check.     Check  in  envelope. 
Oct.     7       "    100.00       "To  L.  M.  Pritchard.     For  Kinkaid 

Com.  C.  R." 
"       10      "    Bank    statement    shows    payment    of 

check.      Check   "Com."      Check    in 

envelope. 
"       19      "    25.00       "To  L.   M.  Pritchard.     For  Kinkaid 

Com.  C.  R." 
"      25      "    Bank    statement    shows    payment    of 

check.    Check  "Com.  C,  R."    Check 

in  envelope. 
"      21      "    200.00       "To   Geo.   Redway,   for  Wm.   Sweet, 

Bal.  due." 
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Amount.  Remarks. 

Bank    statement    shows    payment    of 
check.     Check  in  envelope. 
25.00       "To  L.  M.  Pritchard.    No  stub. 

Bank    statement    shows    payment    of 
check. 
100.00       "To  Harry  T.  Wyman.    No  stub. 

Bank    statement    shows    payment    of 
cheek. 
30.00       To  L.  M.  Pritchard.    No  stub. 

Bank  statement  does  not  show  pay- 
ment of  check.    Check  in  envelope. 

At  this  time  an  adjournment  was  taken  to  Friday, 
March  5th,  1909,  at  ten  o'clock,  A.  M. 

Court  met,  pursuant  to  adjournment,  at  ten 
o'clock,  A.  M.,  Friday,  March  5,  1909,  the  Examiner 
and  counsel  for  the  respective  parties  being  present, 
at  which  time  the  following  stipulation  was  entered 
into  in  open  court : 

It  is  stipulated  by  and  between  the  attorneys  for 
the  respective  parties  that  the  ledger  account  of 
Frank  Steuneuberg,  personally,  and  Frank  Steunen- 
berg,  agent,  with  the  Commercial  Bank  of  Caldwell, 
is  a  true  and  correct  statement  of  deposits  made  by, 
and  charges  made  against,  said  Frank  Steunenberg, 
personally  and  as  agent,  for  the  period  therein  cov- 
ered. 

It  is  further  stipulated  by  and  between  the  parties 
that  the  defendant.  A,  E.  Palmer,  drew  drafts  upon 
the  defendants,  James  T.  Barber  and  Sumner  G. 
Moon,  on  the  following  dates  and  for  the  following 
amounts,  which  drafts  were  deposited  by  said 
Palmer  with  the  Exchange  National  Bank  of  Spok- 
ane, Washington,  on  or  about  the  date  of  each  draft, 
to  his  credit,  to  wit : 

April  14, 1902,  draft  for  $38,763.75; 
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April  14,  1902,  draft  for  $1,201.20; 

June  20,  1902,  draft  for  $5,005.00; 

June  25,  1902,  draft  for  $5,005.00; 

June  27,  1902,  draft  for  $5,005.00; 

June  30,  1902,  draft  for  $5,005.00; 

July  7,  1902,  draft  for  $5,005.00; 

July  23,  1902,  draft  for  $1,010.00; 

August  4,  1902,  draft  for  $1,010.00; 

August  4,  1902,  draft  for  $161.75. 

And  it  is  further  stipulated  that  said  A.  E.  Palmer 
deposited  the  proceeds  of  said  drafts  to  his  credit  in 
the  Exchange  National  Bank  of  Spokane,  Washing- 
ton, and,  thereafter,  from  time  to  time,  drew  against 
said  account  the  following  checks,  on  the  following 
dates,  to  the  following  persons,  to  wit: 

April  10,  1902,  check,  to  Frank  Steunenberg, 
$5,800.00; 

April  11,  1902,  check  to  Frank  Steunenberg, 
$1,200.00; 

April  25,  1902,  check  to  Frank  Steunenberg, 
$826.00; 

May  2, 1902,  check  to  Frank  Steunenberg,  $250.00; 

June  16,  1902,  check  to  Frank  Steunenberg,  $5,- 
000.00; 

June  25,  1902,  check  to  Frank  Steunenberg, 
$5,000.00; 

June  26,  1902,  check  to  Frank  Steunenberg, 
$5,000.00; 

June  30,  1902,  check  to  Frank  Steunenberg, 
$5,000.00; 

July  7,  1902,  check  to  Frank  Steunenberg,  $5,- 
000.00; 
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Jiilj^  21,  1902,  check  to  Frank  Steunenberg, 
$10,000.00; 

August  15,  1902,  check  to  Frank  Steunenberg 
$5,000.00'; 

August,  31,  1902,  check  to  Frank  Steunenberg, 
$3,000.00. 

(This  check  used  to  purchase  New  York  exchange 
by  Palmer,  and  draft  sent  to  Frank  Steunenberg  in 
place  of  check.) 

April  10,  1902,  check  to  William  Sweet, 
$32,925.00. 

It  is  further  stipulated  that  in  addition  said  A.  E. 
Palmer  paid  from  said  funds  realized  from  the  pro- 
ceeds of  the  drafts  so  drawn  on  Barber  and  Moon, 
by  issuing  the  following  checks  to  the  following  per- 
sons, the  following  amounts: 

April  2,  1902,  check  to  Pat  Downs,  $17.00; 

April  4, 1902,  check  to  Dennis  Thornton,  $65.75; 

May  10, 1902,  check  to  Dennis  Thornton.  $16.10; 

May   10,  1902,  check  to  Dennis  Thornton,  $25.00; 

May  10, 1902,  check  to  Dennis  Thornton,  $25.00; 

May  10,  1902,  check  to  Dennis  Thornton,  $44.75; 

June  9,  1902,  check  to  M.  E.  Lally,  $213.00; 

June   14,  1902,  check  to  Dennis  Thornton,  $54.50; 

June  14,  1902,  check  to  Dennis  Thornton,  $33.75; 

June  14, 1902,  check  to  C.  B.  Connors,  $25.00; 

June  14, 1902,  check  to  C.  B.  Connors,  $25.00; 

June  14  1902,  check  to  C.  B.  Connors,  $50.00; 

June  16  1902,  check  to  P.  H.  Downs,  $43.50 ; 

July  3  1902,  check  to  C.  B.  Comiors,  $90.20; 

July  14   1902,  cheek  to  Dennis  Thornton,  $40.50; 

July  31  1902,  check  to  William  McMaster,  $86.50; 
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August  13  1902,  fhcck  to  Dennis  Thornton,  $46.55. 

rt  is  stipulated  that  all  of  the  above  and  foregoing 
checks  were  duly  endorsed  by  the  payees  therein 
mentioned  and  all  were  paid  and  charged  to  the  ac- 
count of  A.  E.  Palmer  by  said  Exchange  National 
Bank  of  Spokane,  Washington. 

The  defendant  reserves  the  right  to  complete  the 
account  of  moneys  drawn  and  disbursed  by  the  said 
A.  E.  Palmer,  the  above  and  foregoing  stipulations 
covering  but  a  part  of  the  moneys  drawn  by  the  said 
Palmer  against  the  defendants  Barber  and  Moon, 
and  but  a  part  of  his  disbursements  on  account 
thereof. 

It  is  further  stipulated  by  and  between  counsel  for 
the  respective  parties,  in  open  court,  that  the  follow- 
ing is  a  true  and  correct  statement  of  amounts  de- 
posited by  the  defendant  John  Kinkaid  in  the  First 
National  Bank  of  Idaho,  and  correctly  shows  the 
date  of  each  such  deposit  during  the  period  covered 
by  this  statement. 

AAIOUNTS    DEPOSITED    BY    KINKAID    IN 

THE  FIRST  NATIONAL  BANK. 
On  page  1. 

1901. 

Nov.      6,  Deposit $1,250.00 

12,      '*       480.00 

18,      "       100.00 

Dec.       4,      "       37.25 

4,      "       2,175.00 

'*        14,      '*       200.00 

♦'        20,      "       210.00 
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1902. 
Jan.      2,  Deposit $    120.00 

27,  *'       1,000.00 

Feb.      10,      "       4,480.00 

Mch.      3,      "       1,000.00 

10,      "       4,000.00 

On  page  2. 

1902. 

Amount  brought  f o^^Ya^d $15,052 .  25 

Mch.      19,  Deposit 3,000.00 

28,  "       375.00 

Apr.     11,      "       240.00 

May      17,      "       110.00 

June    18,      "       1,000.00 

"         19,      "       200.00 

July       2,      "       200.00 

26,      "       100.00 

Aug.     28,      "       750.00 

Sept.      5,      "       250.00 

Dec.        4,       "       500.00 

16,      ''       60.00 

(O.  K.  McAfee) 
On  page  3. 

1902. 

Amount  brought  Forward $21,837.25 

Dec.    23,  Deposit 200.00 

"         27,      "       750.00 

1903. 

Feb.        5,      "       $2,500.00 

9,      "       2,155.00 

"         11,      "       6,000.00 
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"         11,      "       2,400.00 

''         11,      "       1,600.00 

'*         12,      "       6,000.00 

''        12,      "       6,000.00 

13,      "       420.00 

13,      "       4,000.00 

On  page  4. 

1903. 

Amount  brought  Forward $53,862.25 

Feb.    16,  Deposit 63.31 

16,       "        4,000.00 

''         17,      "       4,000.00 

18,  ''        4,000.00 

''         20,      "        2,400.00 

20,      "       100.00 

"        21,      *'       2,500.00 

Mck     14,      "       4,000.00 

19,  *'       2,400.00 

(O.  K.  McAfee) 

1903. 
On  page  5. 

Amount  brought  Forward $77,325.56 

Mch.    24,  Deposit 3,200.00 

25,      ''       4,800.00 

Apr.       6,      "       4,000.00 

May     15,      "       2,000.00 

June      6,      '*       80.00 

9,      "       760.00 

July       1,      *'       320.00 

8,      *'        110.00 

18,      "       1,600.00 
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On  Page  6. 

1903. 

Amount  brought  Forward $94,195 .  56 

Aug.   11,  Deposit 250.00 

13,      "       38.00 

17,      "        4,200.00 

Sept.       6,      "       1,600.00 

*'         16,      "       1,600.00 

19,      *'        1,000.00 

Oct.        1,      "       250.00 

"         13,      "       5,600.00 

On  page  7, 

1903. 

Amount  brought  Forward $108,733.56 

Nov.      4,  Deposit 1,650.00 

*'           6,       "        2,000.00 

"           7,      "       400.00 

(O.  K.  McAfee) 

1903. 

Nov.    25,  Deposit $2,000.00 

Dec.       1,      "       50.00 

''  5,      "       800.00 

"         16,      "       1,600.00 

'*         23,      "       4,800.00 

"         29,      ''       3,200.00 

1904. 

Jan.      2,  Deposit $3,080.00 

On  Page  8. 

1904. 

Amount  brought  Forward $128,313.56 

Jan.    18,  Deposit 280.00 

Feb.       8,      "       400.00 
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Mch. 


Apr. 

a 

June 
Aug. 


15, 

23, 
29, 

1, 

2, 
4, 
12, 
28, 
13, 
17, 


5,600.00 
256.50 

1,050.00 

800.00 

50.00 

800.00 

1,250.00 

1,000.00 
400.00 
450.00 


On  Page  9. 


(O.  K.  McAfee) 


1904. 


Amount  Brought  Forward $140,650.06 

Sept.  28,  Deposit 500.00 

Oct.   26,   "   210.00 

Nov.  10,   "   480.00 

Dec.  3,   "   25.00 

21,   "   400.00 


Dec.  31,  Balance $83.33 

(O.  K.  McAfee.) 

[Testimony  of  Nelson  Bottcher,  on  Behalf  of  the 
Complainant.] 
NELSON  BOTTCHER,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(Mr.  KEIGWIN.) 
Q.    Where  do  you  live,  Mr.  Bottcher? 
A.     I  live  at  Idaho  City,  Boise  County,  Idaho. 
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Q.     How  long  have  you  lived  there  *? 

A.    Pretty  near  twenty-eight  years. 

Q.    What  is  youi*  occupation  I 

A.     Mining,  milling,  and  assa3dng. 

Q.     Do  you  know^  one  Arthur  Anderson'? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him  ? 

A.     About  twenty  years.. 

Q.     Have  you  known  him  intimately*? 

A.     Quite  intimately. 

Q.  Do  you  remember  that  in  the  year  1901  you 
met  Arthur  Anderson  directly  or  shortly  after  he 
had  made  final  proof  upon  a  timber  land  entry  at 
this  land  office,  and  had  some  conversation  with  him 
about  it  1 

A.  Well,  I  don't  know  as  I  met  him  after  final 
proof.     I  met  him  after  he  made  his  entry. 

Q.  Well,  will  you  state  wdien  and  where  and 
under  what  circumstances  you  met  and  wdiat  he  said 
in  regard  to  his  entry "? 

Mr.  BUNDY. — We  object  to  what  he  said  as  in- 
competent, irrelevant,  and  inunatcrial,  and  hearsay, 
calling  for  a  conversation  with  a  person  not  a  party 
to  this  action,  and  a  person  through  whom  defendants 
do  not  claim  title,  and  for  the  further  reason  that 
it  is  incompetent  for  the  purpose  of  impeaching 
Arthur  Anderson. 

A.  I  met  him  here  in  Boise,  when  he  was  making 
the  entry  first.     He  said  he  had  made  an  entry  here. 

Q.    Was  that  all  he  said  ? 

A.     No,  he  said  he  had  made  a  timber  entry  here, 
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(Testimony  of  Nelson  Bottcher.) 
and  that  I  had  better  make  one  too.  I  told  him  I 
didn't  think  I  wanted  one.  He  also  told  me  how  he 
got  his  money  to  put  up  the  first  entry.  I  think  it 
was  four  hundred  or  four  hundred  and  something,  I 
believe  it  was  something  over.  He  had  got  it  from 
Mr.  Wells  to  put  up  for  the  first  cost.  Isn't  that  if? 
Yes,  and  he  said  it  wouldn't  cost  me  anything;  I 
could  get  my  money  just  the  same. 

Q.     Was  that  all  he  said  at  that  time  ? 

A.     That  was  all  he  said  at  that  time. 

Q.  Did  you  see  him  after  he  had  made  his  final 
proof  and  had  returned  to  Idaho  City,  or  have  any 
conversation  with  him  about  the  entry  1 

A.  Yes,  I  think  I  did.  I  don 't  recollect  that  there 
was  much  said  about  it  at  that  time.  Most  of  the 
talk  had  been  done  after  he  made  his  first  entry.  I 
was  working  with  him  for  about  three  weeks,  and  we 
was  talking  a  good  deal  about  it.  The  way  he  told 
me,  he  made  his  first  entry  and  the  money  was  put 
up  for  him  to  pay,  and  he  surrendered  his  certificate, 
or  whatever  he  got,  for  that  money  to  the  parties ;  I 
believe  he  said  Kinkaid,  and  when  he  got  his  patent 
he  was  to  get  the  balance  of  the  money;  and  later  on 
he  got  his  patent  and  then  got  his  money. 

Q.  You  were  working  with  him  at  this  time  every 
day,  you  say?  A.    Yes. 

Q.     Were  you  living  in  the  same  house  with  himi 

A.    Yes,  sir. 

Q.     Sleeping  with  him?  A.    Yes,  sir. 

Q.    Did  you  talk  much  about  this  thing  ? 
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A.  Well,  we  didn't  talk  much  about  anything 
else. 

Q.     Well,  what  what  did  he  say  about  if? 

A.  I  asked  him  about  how  it  was,  and  he  said  if 
he  had  it  to  do  over  again,  he  wouldn't  do  it.  I  says, 
"Why"?  "Well,"  he  says,  he  had  to  swear  to  a 
whole  lot  of  lies  and  if  he  was  a  young  man  or  had  it 
to  do  over  again  he  w^ouldn  't  do  it. 

Q.     Did  he  say  this  to  you  on  one  occasion? 

A.     No,  he  said  that  on  different  occasions. 

Q.  Did  you  say,  Mr.  Bottcher,  that  Anderson  ac- 
tually got  the  rest  of  his  money  when  he  got  his  pat- 
ent, or  that  that  was  the  arrangement,  that  he  was  to 
get  the  money  when  he  got  his  patent? 

A.  Well,  he  was  to  get  it,  and  I  don't  know  as 
he  told  me  out  and  out  that  he  got  it  afterwards. 

Q.  You  don't  know  whether  he  got  a  patent  or 
not,  do  you  ? 

A.     I  can't  say  as  to  that,  but  I  thought  he  did. 

Mr.  BUND Y.— He  told  you  he  did,  didn't  he? 

A.    Yes. 

Mr.  KEIGWIN.— Did  Anderson  tell  you  he  got  a 
patent?  A.     Yes,  I  think  he  did. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  This  first  talk  you  had  with  Anderson  about 
it  was  the  time  he  told  you  where  he  got  his  money 
to  prove  up,  was  it?  A.    Yes,  sir. 

Q.     And  he  told  you  that  first  time  that  he  talked 

to  you  about  it  that  he  got  the  money  from  Wells? 

A.     I  don't  know  as  it  was  the  first  time,  but  then 
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he  told  me  he  got  his  money  that  way. 

Q.     You  say  it  was  before  he  made  his  final  proof  1 

A.     Yes. 

Q.     And  you  saw  him  down  here  in  Boise"? 

A.  I  saw  him  in  Boise,  and  I  saw  him  up  at  Pio- 
neer. 

Q.  The  first  talk,  you  said  you  saw  him  here  in 
Boise,  and  that  was  the  time  he  was  down  here  and 
made  his  first  entr}^  ?  A.     Yes. 

Q.     The  time  he  filed  on  the  land  ? 

A.     Yes,  sir. 

Q.  And  he  told  you  he  had  filed  that  day,  or  just 
then?  A.    Yes. 

Q.  And  he  told  you  he  had  got  the  money  then 
from  Wells?  A.     Yes. 

Q.  That  Wells  had  furnished  him  the  money  at 
the  time  he  made  filing  ?  A.     Yes, 

Q.     So  that  he  could  have  money  to  prove  up  with  ? 

A.     Yes. 

Q.  And  afterwards  you  knew  about  his  making 
final  proof?    Did  he  tell  you  about  that? 

A.  No,  he  didn  't  tell  me  about  it,  but  I  know  when 
he  went  down  to  make  it. 

Q.  And  it  was  after  that  that  he  told  you  he  sur- 
rendered the  certificate  to  Kinkaid  and  got  part  of 
the  money? 

A.  No,  he  told  me  that  before  he  made  his  final 
proof. 

Q.  He  had  surrendered  his  certificate  before  he 
made  final  proof  ? 

A.    Yes,  the  receipt,  or  whatever  you  call  it,  that 
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you  got  for  your  money,  the  $400. 

Q.  And  he  had  surrendered  that  to  Kinkaid  be- 
fore he  made  his  final  proof? 

A.     Yes. 

Q.  And  then  he  told  you  he  was  to  get  the  rest  of 
his  money  when  he  got  his  patent!  A.     Yes. 

Q.  And  he  afterwards  told  you  he  had  got  his 
patent,  and  so  you  supposed  he  had  got  his  money? 

A.    Yes. 

Q.  You  remember  distinctly  about  his  telling  you 
about  getting  the  patent,  do  you,  about  the  time  it 
was? 

A.  No,  I  do  not  remember  what  time  it  was,  but 
there  were  several  of  them,  and  he  told  me  they  had 
all  got  their  patents.  I  couldn't  say  what  time  it 
was. 

Q.  Do  you  remember  where  you  were  in  Boise  at 
the  time  Mr.  Anderson  told  you  he  had  got  the  money 
from  Wells  to  prove  up,  the  first  talk  ?  A    Yes. 

'  Q.'    Where  were  you  ? 

A.  We  were  in  the  Jap  restauralit  eating  supper, 
him  and  I. 

Q.     Did  you  come  down  together?  A.     No. 

Q.     Were  ^ou  working  with  hitn  at  that;  time  ?  ' 

A.    Yes.    '  ■•■'•'  '■^'"'''    •■• 

Q.  Was  that  the  time  he  came  down  to  Wialfe  fil- 
ing? 

A.  That  was  the  time  he  came  down  to  make  the 
first  entry  or  filing  \ 

Q.     Did  he  have  the  money  with  him  then? 

A.     The  money  for  filing? 
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Q.     The  money  he  got  from  Wells'? 

A.  No,  I  don 't  know  that  he  did.  He  told  me  he 
went  over  to  the  Pacific  Hotel  and  got  it,  and  went 
right  over  to  the  land  office  and  paid  at  that  time. 
There  was  some  trouble  about  the  money  coming,  and 
he  had  to  lay  here  a  few"  days,  and  he  couldn't  file  on 
the  day  he  was  supposed  to  file. 

Q.  But  you  are  very  certain  that  this  conversa- 
tion 3'ou  had  with  Anderson  was  not  at  the  time  he 
made  his  final  proof,  but  at  the  time  of  filing'? 

A.     I  am  quite  certain  of  that. 

Q.  And  you  knew  of  the  time  he  came  down  for 
the  purpose  of  filing  ? 

A.  I  was  here  in  Boise,  and  there  was  quite  a 
bunch  of  them. 

Q.  Do  you  know  whether  that  was  the  time  he 
came  to  make  his  filing  or  his  final  proof  ? 

A.  That  was  the  time  he  came  to  make  his  filing, 
first  entry. 

Q.  At  least  that  was  the  time  you  had  the  talk 
with  him?  ■  ■''   ^' "'  ^" 

A.  Yes,  dowm  here,  and  I  had  no  talk  ofkiiy  Con- 
sequence after  he  made  his  final  proof. 

Q.  It  was  after  he  made  his  entry  that  he  iold 
you  he  had  got  the  money  from  Wells'?  ^h  i  vjj.vt 

A.    Yes.  ■'      ^-^ 

Q.  And  it  was  the  same  trip,  within  a  day  or 
two? 

A.     The  same   trip;   I   believe   it  was  the   same 

evening  that  he  told  me. 

I., .  ■  ■■ .    ^ 
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Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  You  say  there  was  quite  a  bunch  of  them 
down  here  with  him'?  A.     Yes. 

Q.    Who  else  was  in  the  party? 

A.  Homer  Granger  and  his  wife,  and  there  was  a 
man  by  the  name  of  Ed  Hunter  that  was  in  the  lot, 
too. 

Q.    Was  that  Abel  Edward  Hunter? 

A.     Yes,  he  was  with  them  that  time. 

Q.  Who  else?  Just  think,  Mr.  Bottcher,  how 
many  others  were  there  in  that  party  ? 

A.  This  man  William — he  went  by  the  name  of 
Cooga  Bill ;  that  was  a  nickname  he  had — ^he  drawed 
back  when  he  got  down  here,  he  didn't  file;  he  was 
with  them  at  the  time. 

Q.  Well,  you  say  that  Mr.  Anderson  was  obliged 
to  lie  here  for  several  days  on  this  occasion? 

A.     Yes,  I  believe  he  laid  here  for  several  days. 

Q.  Did  the  other  members  of  the  party  have  to 
lie  here  the  same  way?  A.    Yes. 

Q.  Do  you  know  whether  or  not  they  were  in  com- 
munication with  John  I.  Wells  at  that  time? 

A.  I  think  they  were,  because  they  were  always 
together. 

Q.  Do  you  know  whether  or  not — did  Mr.  Ander- 
son say  to  you  whether  or  not  they  were  expecting 
to  get  their  money  from  Wells  ? 

Mr.  BUNDY. — Same  objection,  calling  for  hear- 
say evidence. 

A.     He  didn't  say  so,  no,  at  that  time,  but  he  said 
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they  were  waiting  for  their  money,  the  money  hadn't 
come,  and  he  didn't  say  he  was  to  get  it  from  John 
Wells  exactly,  but  he  told  me  afterwards  that  he 
got  it  through  John  Wells. 

Q.  Well,  now,  when  was  it  that  you  were  work- 
ing with  him  for  three  weeks'?  Was  it  before  or 
after  this  visit  to  Boise  that  you  speak  of? 

A.     This  was  after. 

Q.     That  you  were  working  with  him  *? 

A.     Yes. 

Q.     How  long  after,  do  you  know  how  long  after  ? 

A.  This  filing  I  think  took  place  in  September, 
or  it  may  have  been  in  the  forepart  of  October,  and 
we  were  working  together  in  December;  we  worked 
through  Christmas ;  we  were  doing  assessment  work. 

Q.  And  that  assessment  work  had  to  be  com- 
pleted before  the  31st  of  December,  did  it  not  1 

A.     Well,  it  wasn't  completed. 

Q.  Well,  it  ought  to  have  been  completed  by  the 
31st  of  December"?  A.    Yes. 

Q.  So  that  three  weeks  was  the  latter  part  of 
December  and  the  early  part  of  January? 

A.     Yes,  sir. 

Q.     That  was  after  his  final  proof? 

A.  No,  that  was  his  entry;  he  hadn't  made  final 
proof  then. 

Q.  That  was  after  the  time  you  met  him  down 
here  in  Boise  and  staj^ed  two  or  three  days  with 
him?  A.     Yes,  it  was  after  that. 
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Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  The  time  you  speak  of  that  he  told  you  he 
had  the  money  from  Wells  was  the  thne  of  his  entry 
in  September,  1901'? 

A.     Well,  I  won't  say  it  was  September. 

Q.     Well,  at  the  time  he  made  his  entry? 

A.    Yes. 

Q.     He  did  make  his  entry  September  24,  1901  ? 

A.     About  that  time;  I  couldn't  say  for  certain. 

Q.  So  that  it  would  be  on  or  about  that  time  that 
he  told  you  about  getting  this  money"? 

A.  Well,  it  was  after  that;  he  had  made  his  en- 
try, but  we  went  to  supper  there  together,  and  that 
was  when  he  told  me. 

Q.     It  was  the  same  day? 

A.    Yes,  I  think  the  same  evening. 

Q.  So  that  he  told  3'ou  on  the  same  day  he  made 
his  original  entry  that  he  had  got  the  money  from 
Wells?  A.    Yes. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Bottcher,  during  this  period  that  you 
were  working  with  Mr.  Anderson  and  talking  about 
this  entry,  did  he  express  himself  as  being  pleased 
^nd; satisfied,  or  otherwise,  with  what  he  had  done? 
,  A.  Quite  the  contrary  to  pleased ;  he  felt  sorr}^ 
or  remorseful  alt^out  it. 

Q.  It  was  along  about  that  time  that  you  and 
Mr.  C.  R.  Pencia  wrote  a  letter  to  Senator  Dubois 
about  the  taking  up  of  timber  land  claims  in  that 
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region,  was  it  not? 

A.  I  think  that  was  later;  that  was  in  the  new 
year  some  time. 

Q.  And  in  that  letter  ,yon  mentioned  the  name 
of  Mr.  Anderson  as  having  given  you  some  informa- 
tion? A.     Yes,  sir. 

Q.  Was  that  with  Mr.  Anderson's  knowledge  or 
consent,  or  otherwise  ? 

A.    It  was  at  his  request. 

Q.     He  asked  you  to  write  that  letter? 

A.     He  asked  me  to  write  it. 

Q.  You  have  known  Mr.  Anderson  intimately 
enough  to  know  something  about  his  habits  of  drink, 
I  suppose?  A.     Yes. 

Q.    Does  he  become  very  much  intoxicated? 

A.  Well,  he  does  at  times,  I  guess,  although  I 
must  §ay  that  I  have  never  seen  him  under  the  in- 
fluence so  that  he  didn  't  know^  what  he  was  about, 
and  I  have  known  him  a  long  time.  ^      .    ; 

Q.  You  mean  that  he  has  always  appeared  to  you 
to  be  conscious  of  himself  and  what  he  was  doing?; 

A.     Yes,  sir. .  , 

Q.     Even  when  he  was  most  intoxicated? 

A.    .Yes,  sir.     ^    >.-;-.,.    •  ,  -;   : 

(Witness'  excu&ed.) 

At  this  time  an  adjournment  was  taken  until  1:30 
P.  M.,  Friday,  March  5,  1909,  at  which  time,  pursu- 
ant to  adjournment,  the  taking  of  testimony  was 
resumed,  the  examiner  and  counsel  for  the  respective 
parties  bein^  preseht.  At  this  time  Mr,  William  H. 
Taylor  was  called  and  sworn  as  a  witness  on  behalf 
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of  the  defendant,  and  examined  and  cross-examined, 
after  which  Mr.  L.  C.  Chapman  was  recalled  on  be- 
half of  complainant,  and  testified  on  direct  exam- 
ination as  follows: 

[Testimony  of  L.  G.   Chapman,  on  Behalf  of  the 
Complainant  (Recalled).] 

L.  G.  CHAPMAN,  recalled  as  a  witness  on  behalf 
of  the  complainant,  testified  as  follows : 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Chapman,  this  book  marked  Plaintiff's 
Exhibit  143B,  the  6-4  book,  I  understood  you  the 
other  day  to  say  that  the  estimates  in  that  book  were 
made  by  Mr.  C.  B.  Connors  some  time  in  1902? 

A.  I  believe  they  were;  those  estimates  were 
made  before  I  had  anything  to  do  with  it,  and  the 
reports  were  made  to  Eau  Claire;  these  were  sent 
out  to  us  some  time  afterwards,  in  1904  or  1905. 

Q.  And  each  page  of  this  book  contains  a  plat 
of  the  section  and  the  towuship  and  range,  and  the 
opposite  page  to  that  the  figures  there  indicate  the 
estimates  made  on  the  timber  on  those  lands? 

A.    Yes. 

Q.  Now,  I  find  here  in  the  first  column  of  these 
estimates  on  the  various  pages,  the  estimates  are 
made  in  three  figures,  375,  that  means  375  what — 
thousand  feet? 

A.     Thousand  feet,  board  measure. 

Q.  And  the  same  is  true  of  the  estimates  made  in 
tJie  book  marked  Plaintiff's  Exhibit  143A? 
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A.    Yes. 

Q.  The  same  is  true  of  all  estimates  that  have 
})eeii  furnished  and  that  you  have  heref 

A.    Yes. 

Q.     And  they  reckon  it  by  the  thousand? 

A.    Yes. 

Q.  I  show  you  what  appears  to  be  other  estimates 
on  6-4,  and  ask  you  what  that  is? 

A.  That  is  simply  a  copy  of  the  other  estimates, 
in  tabulated  form. 

Q.    What  other  estimates? 

A.  The  books  we  previously  had  here,  those  and 
probably  others ;  this  is  simply  a  copy  of  the  original 
estimate. 

Q.  Now,  do  you  know  in  whose  handwriting  this 
exhibit  is  gotten  up? 

A.    It  is  in  the  handwriting  of  Mr.  S.  Gr.  Moon. 

Q.     And  I  notice  in  the  column  remarks — 

A.  The  ink  writing  is  Mr.  Moon's;  the  pencil 
notations  were  made  here. 

Q.     By  whom? 

A.     They  were  made  by  myself. 

Q.  I  notice  in  the  column  remarks  that  the  word 
"Connors"  appears.  Is  that  in  Mr.  Moon's  hand- 
writing also?  A.    Yes. 

Q.  Then  the  lead  pencil  notations  in  the  column 
remarks,  which  you  said  you  put  there,  I  will  ask 
you  what  the  letter  S  indicates? 

A.  S  indicates  that  it  was  selected  by  the  State 
of  Idaho. 

Q.    And  T  &  S  indicates  what? 
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A.  That  they  were  entered  under  the  Timber  and 
Stone  Act. 

Q.  Now,  these  papers  which  you  hold  in  your 
hand  and  about  which  I  have  been  making  inquiry, 
marked  Plaintiff's  Exhibit  143D,  I  will  ask  you  if 
all  of  the  handwriting  on  that  exhibit  in  ink  is  in 
the  handwriting  of  Mr,  Sumner  G.  Moon,  one  of  the 
defendants  ? 

Mr.  BUNDY. — Gordon,  if  you  are  putting  in  this 
proof  for  the  purpose  of  establishing  that  the  Bar- 
ber Lumiber  Company  or  its  predecessors  had  people 
out  here  estimating  timber  that  they  didn't  own,  we 
will  admit  it;  they  estimated  the  whole  country; 
there  was  lots  of  it  that  we  don't  own  vet  that  avc 
estimated.  A.    Yes. 

Mr.  GORDON.— Q.  Do  you  know  when  this 
paper  marked  Exhibit  143D  was  made  % 

A.     No,  I  don't. 

Q.  Do  you  know  when  you  first  received  it,  as 
near  as  you  can  remember? 

A.  It  was  some  time  after  we  established  the 
office  here,  I  couldn't  tell  you,  probably  during  the 
year  1904  or  1905,  the  latter  part  of  the  year  1904  or 
during  the  year  1905. 

Q.  Do  you  know  whether  it  was  sent  in  just  this 
form,  or  whether  there  was  some  correspondence 
sent  along  with  it  % 

A.  Well,  I  don't  remember;  I  think  they  just 
gathered  up  all  the  estimates  they  had;  I  think  we 
asked  them  for  all  the  estimates  they  had,  and  the}' 
sent  out  all  they  had  at  once. 
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Mr.  GORDON. — We  offer  in  evidence  the  paper 
marked  Plaintiff's  Exhibit  No.  143D,  which  has 
been  identified  by  the  witness. 

Q.  I  show  you  papers  marked  Plaintiff 's  Exhibit 
No.  143E,  which  appears  to  be  estimates  made  on 
certain  sections  of  township  7,  range  4  east,  and  ask 
you  in  whose  handwriting  that  exhibit  isf 

A.  All  that  part  written  in  ink  is  in  the  handwrit- 
ing of  Mr.  Moon. 

Q.  And  the  letters  in  lead  pencil  are  in  your 
handwriting  ? 

A.  They  all  are  except  those  marked  in  lead  pen- 
cil with  an  S,  on  page  3;  I  don't  know  whose  that  is. 

Q.  And  by  whom  were  the  estimates  of  the  tim- 
ber upon  the  lands  indicated  there  made? 

A.     Made  by  Thornton  and  Connors. 

Q.  And  those  with  the  name  Thornton  opposite 
them  were  made  by  Thornton,  and  those  with  the 
name  of  Connors  were  made  by  Connors.  Is  that 
right  ?  A.     Yes. 

Q.  And  the  other  letters  S  in  the  column  re- 
marks, in  lead  pencil,  mean  that  the  sections  which 
they  are  opposite,  or  the  quarter  sections,  are  state 
lands,  and  the  T.  S.  means  timber  and  stone  claims 
open  at  that  time  for  entry  I 

A.  T.  S.  is  timber  and  stones;  section  36  is 
marked  school. 

Mr.  BUNDY. — The  question  is,  whether  or  not 
he  means  to  testify  that  what  is  marked  T.  &  S.  was 
timber  and  stone  claims  open  for  entry  at  that  time  ? 

A.     I  think  they  were  timber  and    stone  claims 
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that  were  open  to  entry;  they  were  evidently  lands 
that  we  had  notice  of  having  been  entered  as  timber 
and  stone  claims. 

Mr.  BUNDY. — Probably  from  the  published  ad- 
vertisements.    Do  you  know  when  those  were  made  f 

A.    No. 

Mr.  GORDON.— We  offer  in  evidence  Plaintiff's 
Exhibit  No.  143E,  which  has  been  identified  by  the 
witness  Chapman. 

Q.  I  show  you  papers  marked  Plaintiff's  Exhibit 
143F,  143G,  and  143H,  and  ask  you  if  they  are  in 
the  handwriting  of  Mr.  Sumner  G.  Moon,  and 
whether  the  same  statements  you  made  with  refer- 
ence to  what  the  other  papers  that  you  have  identi- 
fied indicate  is  true  of  these  three  exhibits'? 

A.     They  are  just  the  same  as  the  others. 

Q.  I  show  you  paper  marked  Plaintiff's  Exhibit 
1431,  and  ask  you  in  whose  handwriting  that  paper 
is? 

A.     In  the  handwriting  of  Mr.  Sumner  G.  Moon. 

Q.  I  hand  you  paper  marked  Plaintiff's  Exhibit 
No.  143J,  and  ask  you  in  whose  handwriting  that 
paper  isf 

A.  It  is  in  the  handwriting  of  Mr.  Sumner  G. 
Moon. 

Mr.  GORDON. — We  offer  in  evidence  papers 
marked  Plaintiff's  Exhibit  No.  1431  and  143 J. 

Q.  I  show  you  paper  Marked  Plaintiff's  Exhibit 
No.  143K,  and  ask  you  whether  you  can  tell  in  whose 
handwriting  that  paper  is?  A.     No. 

Q.     I  notice  at  the  bottom  of  all  of  the  pages  ex- 
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cept  the  first  one  is  signed    the  name  of    Dennis 
Thornton,  July,  1902.     Do  you  know  whether  or  not 
that  is  in  Dennis  Thornton's  handwriting'? 

A.  I  presume  it  is,  but  I  couldn't  identify  it. 
They  are  evidently  not  all  in  the  same  handwriting; 
some  of  them  are  signed  Connors  and  some  of  them 
Thornton. 

Q.  I  will  ask  you,  Mr.  Chapman,  to  look  again 
at  Plaintiff's  Exhibit  143K,  and  ask  you  whether 
you  can  tell  whether  or  not  that  paper  is  in  Mr. 
Dennis  Thornton's  handwriting? 

A.  Well,  I  think  it  is,  but  I  wouldn  't  want  to  say 
aibsolutely  that  it  is,  although  I  think  it  is. 

Mr.  GOEDON. — We  offer  in  evidence  paper 
marked  Plaintiff's  Exhibit  No.  143K. 

Mr.  BUNDY. — I  object  to  all  these  estimates 
going  in,  and  ask  that  those  already  in  be  stricken 
out  as  incompetent,  irrelevant,  and  immaterial,  and 
we  specifically  object  to  this  last  one  as  not  having 
been  properly  identified,  no  proper  foundation  hav- 
ing been  laid  for  its  admission. 

Mr.  GORDON.— Q.  Mr.  Chapman,  this  paper 
that  I  have  shown  you  and  offered  in  evidence.  Plain- 
tiff's Exhibit  143K,  that  came  from  the  files  of  your 
office,  did  it?  A.    Yes. 

Mr.  BUNDY. — All  these  things  are  produced,  and 
why  not  put  them  all  in  ? 

Mr.  GORDON.— I  would  like  to  know  what  they 
mean,  and  who  they  were  made  by;  that  is  what  I 
am  trying  to  find  out. 

Mr.  BUNDY.— They  came  from  our  files,  and  if 
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signed  by  Dennis  Thornton,  the  presumption  would 

be  that  the}^  are  his. 

Mr.  GORDON.— I  am  willing  to  put  it  in  and  let 
it  go  that  they  are  Dennis  Thornton's. 

Mr.  BUNDY. — They  purport  to  be  signed  by 
Dennis  Thornton,  and  certainh^  if  we  don't  show  that 
they  are  not,  it  is  all  you  want;  it's  up  to  us  to  show 
that  the}'  are  not  his,  when  we  produce  them,  to  show 
that  they  are  not  what  they  purport  to  be. 

Mr.  GORDON. — I  show  you  paper  marked  Plain- 
tiff's Exhibit  No.  143L,  and  ask  you  in  w4iose  hand- 
writing that  paper  is? 

A.  All  of  the  ink  portion  is  in  the  handwriting 
of  Mr.  Sumner  G.  Moon,  and  some  of  the  pencil 
notations  in  his  handwriting;  others  in  mine,  and 
others  in  the  handwriting  of  someone  I  don't  know. 

Q.  And  that  paper  w^ould  indicate  that  the  esti- 
mates were  made  by  either  Connors  or  Thornton. 
Is  that  correct? 

A.  There  is  some  in  blank  that  I  don't  know  who 
made;  the  others  would  indicate  that  Connors  or 
Thornton  made  them ;  all  those  after  which  the  name 
of  one  or  the  other  occurs  I  have  no  doubt  were  made 
by  them. 

Mr.  GORDON. — We  offer  in  evidence  paper 
marked  Plaintiff's  Exhibit  No.  143L,  identified  by 
Mr.  Chapman. 

Q.  I  show  you  paper  marked  Plaintiff's  Exhibit 
143N,  Mr.  Chapman,  and  ask  you  if  you  know 
whether  that  paper  was  written  by  Mr.  C.  B.  Con- 
nors ? 
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A.  I  don 't  know ;  it  is  signed  by  Connors ;  I  pre- 
sume it  was  made  by  him. 

Q.     And  it  came  from  your  files  ■?  A.     Yes. 

Mr.  GORDON. — We  offer  in  evidence  paper  iden- 
tified by  Mr.  Chapman,  marked  Plaintiff's  Exhibit 
No.  143N. 

Q.  I  show  you  paper  marked  Plaintiff's  Exhibit 
No.  143M,  purporting  to  be  a  letter  written  by  Den- 
nis Thornton,  in  August,  1902,  addressed  to  Mr.  A. 
E.  Palmer,  Spokane,  Washington,  and  ask  you 
whether  or  not  that  is  in  the  handwriting  of  Mr. 
Dennis  Thornton?  A.     I  think  it  is. 

Mr.  GORDON. — We  offer  in  evidence  paper  iden- 
tified by  Mr.  Chapman,  marked  Plaintiff's  Exhibit 
No.  143M. 

Q.  Mr.  Chapman,  I  show  you  paper  marked 
Plaintiff's  Exhibit  No.  143-0,  purporting  to  be  esti- 
mates made  by  Dennis  Thornton,  in  April,  May, 
June  and  July,  1902,  and  ask  you  whether  or  not 
they  are  in  the  handwriting  and  signed  by  Dennis 
Thornton.  A.     I  think  they  are. 

Q.  And  they  came  from  the  files  of  your  office, 
did  theyf  A.    Yes. 

Mr.  GORDON.— We  offer  in  evidence  Plaintiff's 
Exhibit  No.  143-0,  identified  by  the  witness,  Mr. 
Chapman. 

Q.  Mr,  Chapman,  you  have  in  your  hand  paper 
marked  Plaintiff's  Exhibit  No.  143P,  have  you? 

A.     Yes,  sir, 

Q.     Will  you  explain  what  that  paper  is  1 

A.     That  is  a  full  and  exact  transcript  of  all  jour- 
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nal  and  cash-book  entries  which  constitute  the  ac- 
count with  Frank  Steunenberg  on  the  Boise  books  of 
the  Barber  Lumber  Company. 

Q.  Now,  I  notice  on  the  first  page  of  that  account, 
it  js  headed  "1903,"  and  then  there  are  five  entries, 
"paid  your  draft."  Now,  what  do  those  five  entries 
indicate  I 

A.  All  that  j)art  of  the  account  was  made  up  liere 
from  a  transcript  of  the  Eau  Claire  office  books,  and 
simply  entered  on  ours. 

Mr.  BUND Y.— This  doesn't  show  at  all  when  it 
was  entered  on  our  books. 

A.  Yes,  it  does;  it  shows  on  the  last  page,  on 
page  5,  under  the  date  December  19,  an  entry  of  a 
balance  of  $6710.50,  which  is  the  ledger  entry  for  all 
that  precedes  that;  that  is  the  first  ledger  entry  on 
the  Boise  books, 

Mr.  GORDON.— That  is  December,  1904? 

A.    Yes. 

Mr.  BUNDY.— And  all  that  precedes  that  is  the 
journal  entry  showing  how  that  balance  of  $6710.50 
was  arrived  at?  A.     Yes, 

Mr,  GORDON.— And  the  information  that  you 
have  by  which  you  reached  that  conclusion  was  fur- 
nished you  by  the  office  of  the  Barber  Lumber  Com- 
pany at  Eau  Claire,  Wisconsin?  A.    Yes. 

Mr.  BUNDY,— Now,  I  would  like  to  have  Mr. 
Chapman  add  there,  so  as  to  make  the  record  right, 
state,  ]\Ir,  Chapman,  how  that  information  was  fur- 
nished you. 

A.     The  first  ledger  entry  under  this  account  on 
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the  Boise  books  of  the  Barber  Lmiiber  Company  is 
shown  on  page  5  of  this  statement,  vmder  date  of 
December  19,  1904,  showing  a  balance  of  $6710.50. 
This  amount  was  charged  to  the  Boise  office  by  the 
Eau  Claire  office,  and  notice  of  that  charge  was 
given  in  a  letter  dated  December  19,  1904,  addressed 
to  C.  F.  Davis,  Keokuk,  Iowa,  who  had  been  em- 
ployed as  cashier  and  bookkeeper  for  the  Boise 
office  of  the  Barber  Lumber  Company,  which  let- 
ter is  signed  by  Barber  Lumber  Company,  F.  H.  L. 
Cotton. 

Mr.  GORDON.— Who  was  F.  H.  L.  Cotton? 

A.  He  was  cashier  of  the  Northwestern  Lumber 
Company,  and  had  charge  of  the  Barber  Lumber 
Company's  books  in  the  Eau  Claire  office.  The 
items  preceding  the  balance  shown  on  page  5  of 
$6710.50  are  the  amounts  debit  and  credit  by  which 
this  balance  was  obtained. 

Mr.  BUNDY. — Isn't  it  a  true  and  correct  copy 
and  transcript  of  the  journal  entry  from  which  the 
charge  of  the  balance  of  $6710.50  was  made? 

A.    Yes. 

Q.  And  furnished  you  by  statement  sent  by  Mr. 
Cotton  to  Mr.  Davis  in  connection  with  the  letter  of 
December  19,  1904?  A.     Yes. 

Q.  So  that,  Mr.  Chapman,  the  only  charges  which 
the  Boise  office  has  against  Frank  Steunenberg  are 
the  four  items  on  the  last  page  of  this  statement,  un- 
der the  year  1905.    Is  that  correct? 

A.  Yes,  those  are  the  only  charges  against  this 
account  which  originated  here. 
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Q.  And  there  were  no  credits  given  to  Steunen- 
berg  which  originated  at  this  office  ?  A.     No. 

Q.  So  that  the  entire  Steuuen])erg  acconnt,  with 
the  exception  of  four  last  items  on  page  5  of  Exhibit 
MSP,  is  a  mere  transcript  of  the  Eau  Claire  books? 

A.    Yes. 

Mr.  GORDON. — Q.  Furnished  you  as  you  have 
heretofore  stated*?  A.    Yes. 

Q.  The  only  statements  that  you  have,  and  the 
only  record  that  you  have  in  your  books  at  the  Boise 
office  as  to  the  money  expended  by  the  defendant  A. 
E.  Palmer  in  securing  or  obtaining  timber  lands  for 
the  Barber  Lumber  Company  in  Idaho  are  set  out 
on  the  first  page  of  this  exhibit  143P,  are  they  not? 

A.     Yes. 

Q.  And  the  only  record  you  have  in  any  of  the 
books  of  the  Barber  Lumber  Company,  or  that  you 
have  anywhere,  of  the  money  expended  by  Frank 
Steunenberg  in  acquiring  lands  for  the  Barber  Lum- 
ber Company  in  Idaho  are  contained  in  this  Exhibit 
143P,  are  they  not?  A.    Yes. 

Q.  Then  the  only  books  or  records  that  you,  as 
manager  of  the  Barber  Lumber  Company,  have, 
showing  expenditures  of  money  in  acquiring  timber 
lands  for  said  company  in  the  state  of  Idaho,  prior  to 
December  19,  1904,  are  contained  in  exhibit  143P  ? 

A.  This  exhibit  sliovs's  a  record  of  all  transactions 
for  lands  obtained  through  the  agency  of  Frank 
Steunenberg.  The  record  of  transactions  for  the 
acquirement  of  other  lands  would  be  sliown  in  the 
other  exhibits  submitted. 
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Q.  Then  the  only  record  that  you  have  of  the 
expenditures  of  money  by  Frank  Steunenberg  in  the 
purchase  or  acquiring  of  lands  in  behalf  of  the  Bar- 
ber Lumber  Company,  at  the  office  of  the  Barber 
Lmnber  Company  at  Boise,  are  contained  in  exhibit 
143P?  A.    Yes. 

Q.  Mr.  Chapman,  I  will  ask  you  to  look  at  paper 
entitled  "Pine  Land  Account,"  marked  Plaintiff's 
Exhibit  No.  143Q,  and  ask  you  to  tell  us  what  is  con- 
tained in  that  exhibit. 

A.  Exhibit  143Q  is  the  full  and  correct  statement 
of  all  entries  on  the  books  of  the  Barber  Lumber 
Company  in  Boise  for  moneys  paid  for  pine  lands  in 
the  state  of  Idaho,  the  last  page  of  this  exhibit  being 
a  full  transcript  of  all  entries  on  the  Barber  Lumber 
Company's  books  under  the  title,  "Northern  Pacific 
Land  Deal  No.  1,"  and  "Northern  Pacific  Land 
Deal  No.  2,"  ^yhich  are  accounts  covering  a  transac- 
tion in  scrip  for  unsurveyed  lands  of  the  Northern 
Pacific  Railway  Company. 

Q.  You  say,  in  the  purchase  of  pine  lands.  Does 
that  mean  the  purchase  of  all  kinds  of  lands  except 
the  millsite,  where  you  have  your  mill  ? 

A.  It  includes  everything  except  the  millsite, 
and  what  we  call  the  Holcomb  ranch,  which  I  don't 
think  is  in  here ;  I  think  it  is  in  a  separate  account ; 
I  don 't  think  we  charged  it  in  our  pine  land  account. 

Mr.  BUNDY. — I  want  to  call  your  attention  right 
there  to  one  thing,  Mr.  Chapman.  The  first  page, 
under  date  of  December  19,  1904,  in  143Q,  contains 

a  journal  entry  the    total    of   which    is  charged  in 
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$216,609.88.     Now  that  journal  entry  contains  some 
items  of  expense  something  different  from  the  pay- 
ment for  land,  does  it  not? 

A.  Well,  it  was  the  expense  incurred  in  laying 
scrip,  and  was  considered  as  a  part  of  the  purchase 
price. 

Mr.  GORDON.— Q.  Now,  Mr.  Chapman,  I  will 
ask  you  to  look  at  Exhibit  143R,  entitled,  "Land 
Expense  Account,"  and  explain  that. 

A.  I  think  there  is  one  thing  that  ought  to  he 
in  there  that  I  didn't  state  in  answer  to  your  ques- 
tion about  Q,  that  is,  this  account  is  of  December  31, 
1908;  the  accounts  were  made  up  to  the  first  of 
January,  1909. 

Q.  (Last  question  read  by  stenographer.)  "What 
that  paper  represents? 

A.  Exhibit  143R  is  a  full  and  complete  statement 
of  all  entries  on  the  books  of  the  Barber  Lumber 
Company  at  Boise,  charged  to  the  land  expense  ac- 
count, as  well  as  the  credits  to  this  account,  in  which 
the  amount  has  been  charged  off  to  profit  and  loss, 
to  which  account  we  charge  all  the  incidental  ex- 
penses of  cruising,  recording  of  deeds,  fighting  fires, 
and  so  forth. 

Q.  What  does  the  joaper  marked  Plaintiff's  Ex- 
hibit No.  143S,  entitled  "Attorney's  Fee  Account," 
represent  Mr.  Chapman? 

A.  Plaintiff's  Exhibit  No.  143S  is  a  full  state- 
ment, as  of  December  31,  1908,  of  all  moneys  paid 
by  the  Boise  office  of  the  Barber  Lumber  Company 
for  attorneys'  fees  and  expenses  connected  therewith. 
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which  would  include  court  fees,  or  anything  of  that 
kind. 

Q.  I  notice  the  first  item  on  this  attorneys'  fee 
account,  in  the  exhibit  just  referred  to,  September 
29,  1904,  $300.00.  That  is  taken  from  the  Steunen- 
berg  account,  is  it? 

A.  No,  that  was  a  payment  made  by  this  office. 
The  items  appearing  under  December  19,  which  are 
followed  by  an  earlier  date,  are  those  taken  from 
statements  or  from  transcripts  from  the  Eau  Claire 
office  books. 

Q.  Now  this  item  that  you  have  just  referred  to, 
December  19,  1904,  I  see  an  item  dated  December 
14th,  "paid  expenses  in  trial  of  cases  $680.00."  Do 
you  know  what  that  item  means  1 

A.     I  do  not. 

Q.  That,  I  assume,  from  what  has  already  been 
testified  to,  is  taken  from  the  Steunenberg  account. 

A.  Well,  I  don't  know;  it  came  in  a  transcript 
from  the  Eau  Claire  office,  and  possibly  from  the 
Steunenberg  account. 

Q.  That  isn't  included  then  in  what  is  called  the 
Frank  Steunenberg  account  here,  which  is  referred 
to  in  this  exhibit  143P. 

A.  If  this  account  came  from  him  it  would  be  in 
the  credits  of  the  Frank  Steunenberg  account,  which 
is  known  as  exhibit  143P. 

Q.  Then  I  notice  the  next  item,  January  2,  1904, 
and  that  is  marked  *'paid  expenses  in  trial  cases 
$20.00."  Does  that  mean  that  that  was  paid  by  or 
through  the  office  of  the  Barber  Lumber  Company  at 
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Boise,  or  is  that    also    brought    forward  from  the 

Steunenberg  account? 

A.  Well,  it  is  brought  forward  from  some  ac- 
count that  originated  at  the  Eau  Claire  office ;  I  think 
I  can  explain  it  to  you  in  this  wa}',  that  where  no 
check  number  appears  the  payment  was  not  made 
from  this  office. 

Q.  You  do  not  know  what  that  $20  charge  was 
for?  A.     No,  I  do  not. 

Q.  And  the  next  item,  June  1,  "Paid  William  E. 
Borah  salary  as  attorney  to  July  1,  1904,  $600.00." 
That  was  paid  through  the  other  office,  or  through 
Steunenberg  ? 

A.     That  was  paid  through  the  other  office. 

Q.  And  July  1,  1904,  "Paid  G.  M.  Parson,  attor- 
ney before  the  land  office,  $400.00."  Do  you  know 
anything  of  that  item,  other  than  that  it  is  in  the 
books  that  you  have  under  your  control? 

A.     That  is  all. 

Q.  Now,  item  December  17,  1904,  check  560, 
Borah  salary,  $900.00.  That  was  paid  through  your 
office?  A.     That  was  paid  through  this  office. 

Mr.  BUNDY. — And  all  subsequent  items. 

Mr.  GORDON.— The  next  item  is  January  9,  1905, 
check  760,  C.  W.  Moore  for  M.  G.  Cage,  balance  on 
1904,  $250.00.     That  was  an  attorney  fee,  was  it? 

A.     That  was  an  attorney  fee. 

Q.  And  what  did  Mr.  C.  W.  Moore  have  to  do 
with  that? 

A.  Mr.  Cage  owed  him  $250,  and  he  had  an  or- 
der for  it,  or  we  were  requested  by  Mr.  Cage  to  pay 
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it  to  Mr.  Moore,  or  something  of  that  kind. 

Q.     Mr.  Moore  is  a  banker*? 

A.     Mr.  Moore  is  a  banker,  yes. 

Q.     And  do  yon  know,  did  you  employ  ^Ir.  Cage? 

A.     No,  I  did  not. 

Q.  Did  the  Barber  Lmnlier  Company  owe  Mr. 
Cage  anything*? 

A.  He  was  retained  by  representatives  of  the 
Barber  Lnmber  Company. 

Q.     For  what?  A.     As  an  attorney. 

Q.     To  do  what? 

A.     Well,  I  never  could  very  well  find  out  what. 

Q.     Do  you  know  who  retained  him? 

A.     I  think  he  was  retained  by  Hoseley, 

Q.     Mr.  G.  D.  Hoseley? 

A.    Mr.  G.  D.  Hoseley. 

Q.  Do  you  know  whether  it  was  in  connection 
with  some  cases  before  the  land  office? 

A.     I  don't  think  so. 

Q.  Did  you  ever  have  any  talk  with  Mr.  Cage  as 
to  his  employment  or  the  amount  that  he  was  to  be 
paid? 

A.  I  think  not ;  when  I  returned  I  was  told  that 
we  still  owed  him  $250  on  his  retainer,  and  that  was 
paid  to  Mr.  Moore. 

Q.  Did  the  company  ever  have  any  litigation  out- 
side of  the  land  office  that  Mr.  Cage  represented 
them  in  ?  A.     Not  that  I  know  of. 

Mr.  BUNDY. — Nor  very  many  in  the  land  office 
that  he  represented  them  in? 

A.     Not  that  I  know  of. 
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Mr.  GORDON.— Q.  Did  you  pay  him  on  Mr. 
Hoseley  's  representation  that  lie  had  employed  him  ? 

A.     Yes,  sir. 

Q.  Now  I  find  another  item  here,  January  27, 
Hoseley 's  cheek,  January  6,  1904,  to  M.  G.  Cage, 
$250.00.     Do  you  know  what  that  means? 

A.  That  was  the  first  half  of  liis  retainer,  $500, 
which  they  had  paid  him  for  a  year. 

Q.     Hoseley  retained  him  for  a  year  ? 

A.  Hoseley  retained  him  for  a  year  and  paid  him 
$250,  and  we  afterwards  paid  him  the  second  $250, 
to  Mr.  Moore. 

Q.  Was  Mr.  Hoseley  authorized  to  employ  coun- 
sel? 

A.  There  was  some  question  about  that  at  the 
time. 

Q.  Mr.  Hoseley  was  advised  when  he  came  here 
that  if  he  needed  an  attorney  that  William  E.  Borah 
was  the  attorney  for  the  Barber  Lumber  Company, 
and  that  he  should  go  to  him,  was  he  not? 

A.     I  don't  know. 

Q.  And  you  don 't  know  what  litigation  it  was  re- 
specting that  Cage  was  employed,  do  you  ? 

A.    No. 

Q.  Now,  the  next  item  on  this  exhibit,  July  26, 
1905,  check  896,  W.  E.  Borah,  $50.00.  Do  you  know 
what  that  expense  was  for? 

A.     No,  I  do  not. 

Q.  Did  Mr.  Borah  render  a  bill  or  write  you  a  let- 
ter about  that? 

A.     I  don't  recollect;  I  don't  remember  what  that 
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was  for, 

Q.  The  next  item,  September  26,  1905,  check  No. 
2440,  William  E.  Borah,  on  account,  $75.00.  Do  you 
remember  why  that  was  given  ? 

A.  I  don't  remember  why  that  was  given,  but  you 
will  notice  by  the  check  following  that  it  was  made 
a  part  of  his  retainer  for  the  year  June  12,  1905,  to 
June  12,  1906. 

Q.  It  surely  couldn't  be  that  he  was  hard  up  and 
you  made  him  an  advance  of  $75. 

A.     I  don't  remember  how  that  came  in. 

Q.  You  don't  remember  anything  about  either  of 
those  items?  A.     I  don't  remember  a  thing. 

Q.  And  there  is  nothing  on  your  books  or  any  of 
your  records  or  check  stubs  that  will  show  anything  % 

A.  The  check  stubs  are  right  here;  we  can  look 
them  up,  but  I  don't  know  whether  they  would  show 
anything. 

Q.  I  find  there,  December  31,  1906,  Moody,  attor- 
ney's fee,  $244.80.     Do  you  know  what  that  was  for? 

A.  Yes,  he  represented  us  in  the  water  suits  that 
were  being  carried  on  at  that  time. 

Q.  Now,  Mr.  Chapman,  there  is  an  item  there 
that  was  noted  in  the  books  of  the  Barber  Lumber 
Company  at  Boise,  July  1,  1904,  and  the  date  oppo- 
site, November  12,  1902,  F.  Steunenberg,  trip  to 
Tacoma  Washington,  account  interview  with  Sena- 
tor Foster,  $50.  Do  you  know  anything  about  that 
item?  A.     No,  I  don't. 

Q.  And  the  next  item,  January  31,  1903,  paid  A. 
V.  Campbell,  special  agent,  $200.     Do  you  know  any- 
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thing  about  that?  A.     No,  I  don't. 

Q.  Mr.  Chapman,  I  notice  an  item  here,  October 
8,  1907,  Silas  Moody,  $125.00,  A.  A.  Fraser,  $200, 
Lyttleton  Price,  $263.20;  that  is  added  up  $588.20. 
What  was  that? 

A.  The  Silas  Moody  payment  was  for  his  services 
in  the  appeal  of  the  water  cases ;  the  pajment  to  Mr. 
Fraser  and  Mr.  Lyttleton  Price  was  in  the  Ex  parte 
Chapman  cases. 

Q.  They  were  in  the  contempt  proceedings,  and 
the  habeas  corpus  proceeding  subsequently? 

A.     Yes. 

Q.  And  the}^  were  paid  by  the  Barber  Lumber 
Company,  were  they?  A.    Yes. 

Q.  Now,  I  notice  the  next  item,  October  1,  1907, 
following  October  8th ;  is  that  correct  or  not  ? 

A.  I  expect  that  is  a  clerical  error.  I  expect  that 
should  have  been  some  date  between  the  10th  and  the 
18th. 

Q.  I  understood  you  to  say  that  what  had  been 
paid  by  the  Barber  Lumber  Company  through  your 
office  there  is  a  number  to  the  check. 

A.  I  thought  it  showed  in  all  cases,  but  appar- 
ently there  are  some  there  that  it  doesn't. 

Q.  There  is  a  check  9808,  A.  L.  Richardson,  Clerk 
of  the  Court,  fee  in  appeal  L.  G.  Chapman,  $17.80. 
Was  that  paid  to  the  clerk  here  for  making  up  the 
record  in  the  contemj)t  proceeding? 

A.     Yes,  it  was  in  that  case. 

Q.  Now,  T  find  on  the  same  date,  check  9815,  Mr. 
Bundy,  $600.     What  was  that  for  ? 
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A.     Paid  Mr.  Bundy  on  account. 

Q.     Of  what? 

A.  His  legal  services  to  the  Barber  Lumber 
Company. 

Q;.  Now  were  the  services  of  Mr.  Bundy  rendered 
here  at  Boise  ? 

A.  No,  I  don't  think  they  were,  not  until  this 
trip. 

Q.    Was  Mr.  Bundy  at  Boise  at  that  time? 

A.    Yes. 

Q.  On  business  for  the  Barber  Lumber  Com- 
pany? 

A.  Well,  I  presume  so;  I  think  he  was  here  on 
the  business  of  Barber  and  Moon. 

Q.     Was  that  at  the  time  of  the  Borah  trial? 

A.    Yes. 

Q.  Now,  I  notice  on  the  same  date — I  will  ask 
you,  was  that  the  time  that  Mr.  Bundy  appeared  for 
you  personally  at  the  Borah  trial? 

A.  I  don't  think  that  Mr.  Bundy  appeared  for 
me  personally;  Mr.  Bundy  wasn't  our  attorney  in 
that  case,  in  the  contempt  case,  if  that  is  what  you 
want.  Mr.  Fraser  and  Mr.  Price  were  our  attor- 
neys in  the  contempt  case. 

Mr.  BUNDY. — He  is  speaking  about  the  Borah 
trial.  You  remember  that  I  got  up  here  and  made 
the  objection  for  you?  A.     Oh,  yes. 

Mr.  GORDON.— Q.  Now  check  No.  9881,  to  Mr. 
Hawley,  for  $250.00,  October  1,  1907.  What  was 
that  for? 

A.     That,  I  believe,  was  on  account  of  retainer  in 
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the — I  suppose  in   both   the   Barber-Moon   and  the 

Barber  Lumber  Company. 

Mr.  BUNDY. — Let  me  refresh  your  recollection 
about  that.  Those  three  checks  were  given  to  me, 
weren't  they? 

A.     I  couldn't  tell;  I  presume  so. 

Mr.  BUNDY. — Well,  they  were ;  I  was  out  here 
for  Barber  and  Moon  and  the  Barber  Lumber  Com- 
pany; I  was  out  here  in  the  Borah  trial,  and  this 
civil  action  that  we  are  now  trying  was  pending,  and 
at  that  time  I  retained  Hawley  and  Fraser  and  Mr. 
Chapman  gave  me  checks  for  them,  and  I  paid 
them,  and  I  retained  them,  and  he  gave  me  a  check 
for  this;  he  never  paid  me  a  check  for  Barber  and 
Moon. 

The  WITNESS.— I  think  the  only  mistake  was 
that  we  didn't  charge  it  to  the  Eau  Claire  office. 

Mr.  BUNDY. — Don't  that  refresh  your  recollec- 
tion about  the  Hawley  and  Fraser  checks  *? 

A.    Yes. 

Mr.  BUNDY. — I  took  the  checks.  I  am  the  senior 
counsel  in  this  case,  and,  as  such,  I  retained  these 
other  fellows,  and  Mr.  Chapman  gave  me  a  check,  and 
I  paid  them  in  this  very  case  we  are  trying  now. 

Mr.  GORDON.— Now,  then,  this  check  9881,  to  Mr. 
Hawley  for  $250.00  was  a  check  that  was  drawn  to 
Mr.  Hawley  at  the  suggestion  of  Mr.  Bundy,  as  a  re- 
tainer of  Mr.  Hawley  in  the  civil  suit  or  the  criminal 
suit? 

Mr.  BUNDY. — Well,  the  civil  suit  was  the  one  we 
talked  about ;  it  was  in  the  civil  suit,  I  should  say. 
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Mr.  GORDON.— And  the  check  No.  9882,  to  A.  A. 
Fraser,  $500,  was  drawn  under  the  same  circum- 
stances. 

The  WITNESS.— Yes,  sir. 

Q.  And  was  Mr.  Fraser  employed  in  the  criminal 
and  civil  suit? 

Mr.  BUNDY. — Just  employed;  I  retained  them 
and  left  this  civil  suit  with  them  at  that  time ;  I  was 
looking  after  the  criminal  suit  back  there,  and  they 
was  looking  after  the  civil  suit ;  those  are  checks  that 
I  paid  out. 

Mr.  GORDON. — Now  I  notice  an  item  here,  De- 
cember 21,  1907,  check  No.  10479,  Cavanah  &  Blake, 
for  W.  E.  Borah,  $700.  Will  you  state  what  that  was 
for? 

A.  That  was  the  final  settlement  with  Mr,  Borah 
when  he  went  out  of  practice. 

Q.  And  were  Cavanah  &  Blake  connected  with 
him  in  any  way? 

A.     They  succeeded  to  his  office. 

Q.  Were  they  connected  with  him  in  any  way  be- 
fore that? 

A.  Mr.  Blake  was,  but  I  think  not  Mr.  Cavanah ; 
Mr.  Blake  was  in  his  office,  but  I  don't  know  what 
their  relations  were. 

Q.    That  is  John  J.  Blake  ?  A.    Yes. 

Q.  Now  I  notice  an  item  of  the  same  date,  check 
No.  10590,  Brannin  &  Heald,  account  court  steno- 
graphy, $50.00.     What  was  that  for? 

Mr.  BUNDY. — Those  were  my  expenditures  too, 
copy  of  the  Borah  transcript  in  the  Borah  trial. 
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Mr.  GORDON.— And  the  item,  check  10595,  for 
the  same  thing  ?  A.     Yes. 

Mr.  BUNDY. — Those  three  checks  strung  along 
because  there  was  a  disagreement  on  the  price. 

Mr.  GORDON. — I  notice  an  item  here  on  the 
second  page,  attorney's  fees,  February  1,  1908,  A.  A. 
Fraser,  $100.00.  Was  that  for  services  in  the  suit 
now  pending?  A.     On  account,  yes. 

Q.  And  item  March  3,  1903,  D.  T.  Miller,  balance 
$79.80.     What  does  that  mean'? 

A.  Well,  it  was  some  expense  connected  with  the 
removal  proceedings. 

Mr.  BUNDY. — And  depositions  taken  before 
Miller. 

Mr.  GORDON.— That  has  got  "bal"  after  it;  I  as- 
sume it  means  "balance. "  AVas  anything  paid  Miller 
before  thati 

A.  Why,  I  think  not;  it  is  barely  possible  that 
Mr.  Fraser  might  have  paid  him  something,  or  Mr. 
Bundy. 

Mr.  BUNDY. — I  paid  him  some  money. 

Mr.  GORDON.— March  18,  1908,  A.  A.  Fraser, 
certified  copies  pleas  Martin  case,  $20.00.  Do  you 
know  what  that  was  for,  who  ordered  them  1 

A.     Well,  I  don't  know  any  further — 

Mr.  BUNDY. — I  asked  Fraser  to  get  it,  and  I  sup- 
pose he  got  it  from  the  clerk. 

Mr.  GORDON.— March  27,  1908,  check  3150,  Silas 
Moody,  $150.     What  was  that  for,  Mr.  Chapman  ? 

A.  That  I  think  was  the  final  settlement  with  Mr. 
Moody  in  the  water  right  cases. 
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Mr.  BUNDY. — I  want  to  object  to  this  kind  of 
thing  because  it  takes  too  long. 

Mr.  GORDON.— This  item  here,  April  11,  1908, 
check  4091,  Cavanah  &  Blake,  $100.  Do  you  know 
what  that  was  for?  A.     I  have  forgotten. 

Q.  And  the  check  May  26,  1908,  number  5159, 
Borah,  Cavanah  &  Blake,  fee  Homer  Kelley  case, 
$250. 

A.  That  was  their  fee  in  a  case  involving  title  to 
a  part  of  the  mill  site,  and  I  think  likely  the  $100 
was  also  a  part  of  that,  although  I  am  not  sure. 

Q.  And  the  item  October  13,  1908,  check  10064, 
Cavanah  &  Blake,  retainer.     What  was  that  for? 

A.  That  was  their  retainer  for  the  year  ending 
with  the  present  calendar  year. 

Q.  In  other  words,  they  succeeded  Senator  Borah 
as  record  counsel  for  the  Barber  Lumber  Company? 

A.    Yes. 

Q.  Mr.  Chapman,  look  at  exhibit  143T,  entitled 
"Mill  property  account,"  and  state  what  that  account 
covers  ? 

A.  That  is  a  full  statement  of  the  cost  of  the 
millsite,  and  was  all  taken  from  statements  for- 
warded from  the  Eau  Claire  office  to  the  Boise  office. 

Q.  And  you  know  nothing  about  it  other  than  you 
started  your  books  by  entries  containing  these  mat- 
ters furnished  you  by  the  Eau  Claire  office. 

A.     That  is  all. 

Q.  Now  as  to  Plaintiff's  Exhibit  No.  143U,  what 
is  that? 

A.     That  is  a  transcript  of  the  journal  entry  which 
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was  made  from  the  statement  transmitted  from  the 
Eau  Claire  to  the  Boise  office,  at  the  time  of  opening 
of  the  books  at  Boise. 

Q.  Now  look  at  paper  marked  Plaintiff's  Exhibit 
No.  143V,  entitled  ''Boise  office  debtor  to  home  office 
expense  account,"  and  state  what  that  exhibit  is  a 
showing  of? 

A.  Plaintiff's  Exhibit  143V  is  a  transcript  of  the 
journal  entry  made  at  the  opening  of  the  Boise  books, 
on  statement  furnished  from  the  Eau  Claire  office, 
as  a  charge  to  the  expense  account. 

Q.     And  Exhibit  No.  143W. 

A.  143 W  is  a  transcript  of  the  journal  entries 
made  at  the  time  of  opening  the  Boise  books,  taken 
from  a  statement  furnished  by  the  Eau  Claire  office, 
for  charge  to  tax  account. 

(Witness  excused.) 

At  this  time  adjournment  was  taken  until  10:00 
A.  M.,  Saturday,  March  6th,  1909,  at  which  time, 
pursuant  to  adjournment,  the  taking  of  testimony 
was  resumed,  the  Examiner  and  counsel  for  the  re- 
spective parties  being  present. 

[Testimony  of  Charles  F.  Koelsch,  on  Behalf  of  the 
Complainant.] 

CHARLES  F.  KOELSCH,  produced  as  a  witness 
on  behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  You  are  an  attorney  at  law  and  practice  at 
Boise,  Idaho?  A.    Yes,  sir. 
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Q.    And  have,  for  a  number  of  years  past? 

A.    Yes,  sir. 

Q.     Did  you  know  Frank  Steunenberg  in  his  life- 
time"? A.     I  did."* 

Q.     Did  you  ever  pay  any  taxes  at  the  request  of 
Frank  Steunenberg  ?  A.     I  did. 

Q.     Now  state  the  occasion  and  the  reason  for  your 
paying  those  taxes? 

A.  Well,  the  occasion,  he  came  to  my  office  the 
latter  part  of  December,  1903,  and  asked  me — I  sup- 
pose there  is  no  objection  to  my  detailing  all  the  con- 
versation— he  said  to  me,  he  had  some  taxes  to  pay  at 
Idaho  City,  Imt  that  the  weather  was  cold,  and  he 
wondered  whether  I  wouldn't  go  up  there  for  a  con- 
sideration, for  a  fee,  and  I  said  that  I  should  be 
pleased  to  do  so,  and  I  think  I  left  on  the.  29th  of 
December.  In  the  same  conversation  he  also  told  me 
that  if  I  saw  Mr,  Kehl,  who  was  then  manager  of  the 
Payette  Lumber  Company,  I  could  undoubtedly  also 
make  arrangements  with  him  for  paying  taxes  on 
lands  owned  by  the  Payette  Lumber  Company  up 
there,  and  I  did  so,  and  was  retained  by  Mr.  Kehl. 
I  think  it  was  the  29th  of  December  that  I  left  for 
Idaho  City  and  paid  them. 

Q.  And  how  did  he  indicate  to  you  what  taxes 
he  desired  you  to  pay  ? 

A.  He  gave  me  a  list  of  names,  rather  a  volumin- 
ous list,  and  told  me  to  look  them  up  on  the  assessor's 
books  and  pay  those. 

Q.     And  do  you  know  what  the  amount  of  those 

taxes  aggregated? 
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A.  Wh.y,  my  recollection  isn't  very  clear  on  that, 
but  I  think  it  was  something  over  $3000. 

Q.     And  you  then  went  to  Idaho  City  1 

A.     Yes,  sir. 

Q.     And  did  yon  know  the  assessor  there? 

A.  I  wasn't  well  acquainted  with  him ;  I  just  knew 
him,  that  was  all. 

Q.     And  W'ho  was  the  assessor  at  that  time? 

A.     M.  Zapp. 

Q.  And  did  you  and  Mr.  Zapp  go  over  the  records 
of  this  list?  A.     We  did. 

Q.  I  mean,  you  went  over  the  records  of  the  as- 
sessor's office  and  looked  up  the  taxes  of  the  persons 
whose  names  were  indicated  on  the  list  that  Governor 
Steunenberg  had  given  3''ou?  A.     Yes,  sir. 

Q.     And  you  paid  the  taxes'?  A.     Yes,  sir. 

Q.     And  did  you  take  receipts  for  them? 

A.  I  took  the  usual  tax  receipt  issued  by  the  as- 
sessor's office. 

Q.  And  did  you  take  them  in  Governor  Steunen- 
berg's  name,  or  in  the  name  of  the  person  to  whom 
the  taxes  were  assessed? 

A.  I  think  I  took  them  in  the  name  of  the  persons 
against  w'hom  the  taxes  were  assessed. 

Q.  Were  you  told  to  take  receipts  that  way  \)j 
Governor  Steunenberg  ? 

A.  Why,  he  told  me  to  pay  those  taxes  and  take 
the  receipts;  I  think  those  were  the  instructions. 

Mr.  BUNDY. — That's  the  only  way  you  could  get 
a  receipt,  for  the  man  that  it  was  assessed  against. 

Mr.  GORDON. — Now  did  Governor  Steunenberg 
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give  3^011  a  check  to  pay  those  taxes  with,  or  was  there 
some  arrangement  made  by  which  you  could  pay 
them  yourself  ? 

A.  There  was  an  arrangement  made.  He  did 
not  give  me  a  check ;  and  the  arrangement  was  this : 
I  think  both  of  us  went  to  the  First  National  Bank — 
I  was  officing  up  stairs  in  that  bank  at  that  time — I 
think  both  of  us  went  down  to  the  bank — I  wouldn't 
be  positive  on  that  score  though;  it  may  be  that  he 
told  me  that  he  had  made  the  arrangements,  but  my 
best  recollection  is  that  he  and  I  went  down  there, 
and  the  bank  then  told  me,  whatever  it  was  that  was 
agreed  upon — I  am  not  sure  what  that  was  or 
whether  it  was  a  check  of  my  own,  or  a  check  of 
Steunenberg's  by  Charles  F.  Koelsch,  I  am  not  sure, 
but  the  bank  told  me  that  the  paper, — whatever 
it  was  that  we  had  agreed  upon — would  be  honoi-ed 
by  them. 

Q.     That  was  before  you  went  to  Idaho  City*? 

A.  That  was  before  I  went  to  Idaho  City.  I  will 
state  also  that  I  have  since  inquired  at  the  bank  as 
to  what  that  paper  was  that  the^-  issued,  but  they 
told  me  they  found  no  record  of  it;  and  I  went  up  to 
Idaho  City,  and  after  the  amount  had  been  aggre- 
gated I  issued  this  paper,  whatever  it  was,  check  or 
draft,  and  in  order  to  satisfy  the  assessor  that  the 
paper  was  good  and  would  be  honored,  I  told  him 
to  call  up  by  telephone  the  First  National  Bank  in 
this  city,  and  he  did  so;  at  any  rate,  he  said  it  w?s 
all  right;  I  don't  think  I  went  with  him  to  the  te'e- 
phone ;  and  the  matter  was  concluded  in  that  way. 
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Q.  And  you  didn't  have  any  deposit  of  your  own 
at  the  First  National  Bank  at  that  time? 

A.     No,  sir,  never  did. 

Q.  And  whatever  the  paper  was  that  you  signed, 
I  understood  you  to  say  was  either  your  individual 
check,  drawn  on  the  First  National  Bank,  or  a  cheek 
drawn  by  you  on  the  First  National  Bank,  which  you 
signed  Frank  Steunenberg,  per  K,  or  a  draft  that 
you  drew  on  Steunenberg  for  that  amount  ? 

A.  Yes,  sir,  it  was  one  or  the  other.  As  I  said 
before,  the  matter  has  slipped  by  memory,  but  I  have 
studied  it  over  a  great  deal  since  I  was  asked  those 
questions  before  the  Grand  Jury,  and  while  I  do  not 
state  it  as  a  fact,  I  have  a  sort  of  hazy  recollection 
that  it  was  a  check  signed  Frank  Steunenberg,  by 
Charles  F.  Koelsch,  agent. 

Q.  And  Frank  Steunenberg  paid  you  a  fee  for 
that,  did  he  %  A.     Yes,  sir. 

Q.     How  much  % 

A.  I  think  he  paid  me  $25  and  half  of  my  ex- 
penses, and  the  Payette  Lumber  Company  paid  me 
the  same ;  that  is  my  best  recollection. 

Q.  And  when  you  returned  you  took  the  receipts 
and  gave  them  to  Governor  Steunenberg  ? 

A.     Yes,  sir. 

Mr.  BUNDY. — No  cross-examination. 

(Witness  excused.) 
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C.  R.  PONCIA,  produced  as  a  witness  on  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  KEIGWIN.) 

Q.     Where  do  you  live,  Mr.  Poncia? 

A.  Boise  Basin,  Boise  County,  supposed  to  be 
Boise  Basin. 

Q.     At  what  town  do  xow  live  *? 

A.     Pioneer. 

Q.     Pioneerville  ? 

A.  You  can  call  it — at  one  time  it  had  two  names ; 
it  was  Pioneer  City  the  first  time,  and  it  is  Pioneer 
now. 

Q.     What  is  your  occupation  up  there? 

A.     Oh,  mining  generally. 

Q.     Do  you  also  run  a  hotel?  A.     Yes,  sir. 

Q.     And  the  post  office?  A.     Yes,  sir. 

Q.    And  a  general  store? 

A.     General  merchandise  store. 

Q.  And  were  you  so  occupied  in  the  years  1901 
and  1902  ?  A.     Yes,  sir. 

Q.  Do  you  know  Arthur  Anderson,  who  lives  in 
the  neighborhood  of  Pioneerville  ?  A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.  I  have  known  him  anyway  for  the  last  thirty 
years;  he  has  been  in  the  same  place. 

Q.  Do  you  remember  the  time  when  Arthur  An- 
derson made  an  entry  of  land  at  this  land  office  in 
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Mr.  BUNDY. — Same  objection. 
Mr.  KEIGWIN.— Did  Mr.  Anderson  say  that  the 
reason  he  wouldn't  do  that  again  was  because  he  had 
to  lie  straight  through'? 

Mr.  BUNDY. — The  same  objection,  for  the  same 
reasons,  and  for  the  further  reason  that  it  is  leading 
and  suggestive. 

A.  He  did ;  the  first  time  he  was  here  in  the  court 
I  guess  he  was  on  the  stand;  he  went  on  the  stand; 
the  first  time  he  was  on  one  side  and  the  second  time 
on  the  other  side ;  that  is  all  I  got  to  say. 

Mr.  KEIGWIN. — Mr.  Poncia,  do  you  remember 
Mr.  Louis  L.  Sharp,  a  special  agent  of  the  general 
land  office?  A.    I  do. 

Q.  He  stopped  at  your  house  for  a  day  or  two  at 
one  time,  did  he  not  ?  A,     Yes,  sir. 

Q.  Do  you  remember  that  during  his  stay  at  your 
house  he  had  an  interview  with  Arthur  Anderson 
and  took  an  affidavit  from  Mr.  Anderson  ? 

A.     I  do. 

Q,     Were  you  present  that  evening? 

A.     No,  sir. 

Q.     Where  were  you? 

A.  There  was  two  departments,  like  here  and 
there  (pointing),  and  I  was  in  the  other  department. 

Q.    You  were  in  the  house? 

A,     I  was  in  the  building. 

Q.     And  attending  to  your  business  ? 

A.    Yes,  sir. 

Q.    And  you  saw  Mr.  Anderson  and  Mr.  Sharp 
from  time  to  time,  I  suppose. 
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A.     I  saw  him  pretty  near  all  summer  off  and  on. 

Q.     You  know  they  were  there? 

A.    Yes. 

Q.  Do  you  know  at  what  time  in  the  evening  that 
affidavit  was  taken? 

A.     Between  eight  to  ten  o'clock. 

Q.     Was  Mr.  Sharp  drinking  that  night  ? 

A.     No,  sir. 

Q.     Do  you  know  whether  he  drank  at  all? 

A.     I  don't  think  he  ever  touched  it, 

Q.     Do  you  dispense  the  liquor  that  is  sold  there  ? 

A.    I  did. 

Q.     Did  you  sell  him  any  liquor  that  night  ? 

A.     No,  sir. 

Q.     Did  Anderson  drink  any  that  night  ? 

A.    Yes,  sir. 

Q.     Do  you  know  how  much? 

A.  That 's  pretty  hard  to  tell  when  there  is  a  crowd 
of  people  around. 

Q.     Was  he  drunk?  A.     No. 

Q.  Was  he  so  far  affected  by  liquor  that  he  didn't 
know  what  he  was  doing? 

A.  I  know  he  went  home ;  he  had  to  walk  pretty 
near  a  mile  and  a  half. 

Q.     Do  you  remember  what  time  he  went  home  % 

A.  He  must  have  went  home  something  in  the 
neighborhood  of  eleven  o'clock,  something  along 
there. 

Q.    Do  you  know  what  time  you  closed  ? 

A.  No,  I  don't  know;  sometimes  it  is  open  all 
night ;  sometimes  we  close  up  at  eight  o  'clock. 
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Q.  Do  you  remember  what  time  you  closed  that 
night?  A.     No,  I  couldn't  say. 

Q.  Do  you  remember  whether  Mrs,  Poncia  and 
Miss  Clowder  were  gotten  out  of  bed  and  brought 
down  to  sign  the  affidavit? 

A.     I  don 't  suppose  they  got  out  of  bed  at  all. 

Q.  Had  they  gone  to  bed  before  the  affidavit  was 
signed '?  A.     No,  they  was  not  in  bed. 

Q.  I  shoAv  you  here,  Mr.  Poncia,  a  letter  dated 
January  24,  1902,  addressed  to  Hon.  Fred  T.  Dubois. 
Do  you  know  that  letter?  A.     Yes,  sir. 

Q.     Is  that  your  writing?  A.     No. 

Q.     Who  wrote  that  letter? 

A.     Mr.  Bottcher. 

Q.     Did  you  sign  it? 

A.     I  guess  I  did ;  I  think  that  is  my  name  there. 

Q.    Did  you  sign  that  ? 

A.  No,  I  guess  not ;  Nels  Bottcher  put  my  name 
there. 

Q.     Did  he  put  it  there  by  your  authority  ? 

A.    Yes,  sir. 

Q.  Now,  in  this  letter,  Mr.  Poncia,  you  state  a 
number  of  facts  in  regard  to  entries  under  the  timber 
and  stone  land  law  in  your  neighborhood  and  to  cer- 
tain fraudulent  practices  employed  in  securing  those 
entries,  and  you  say,  "I  am  indebted  for  this  infor- 
mation to  Mr.  Arthur  Anderson,  the  first  man  on  the 
list."  Did  you  get  this  information  from  Mr.  An- 
derson ? 

Mr.  BUNDY. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  the  letter  itself  not  being 
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offered,  and  not  being  competent  if  offered,  and  ask- 
ing for  the  rankest  kind  of  hearsay  testimony. 

A.  Yes,  that  is  the  way ;  we  talked  together,  and  a 
part  of  that  letter  belonged  to  Arthur  Anderson,  and 
a  part  of  it  belonged  to  everybody;  he  wanted  to 
know  how  the  land  stood, 

Mr.  BUNDY.— Who  wanted  to  know? 

A.  Arthur  Anderson,  and  he  wanted  to  find  out. 
\  Mr,  KEIGWIN, — Do  you  mean  that  you  wrote 
■this  letter  at  Mr.  Anderson's  request? 

A.     Yes,  at  his  request,  and — 

Mr.  KEIGWIN. — We  offer  the  letter  in  evidence. 

(Marked  Plaintiff's  Exhibit  No.  144A.) 

Q.  Mr.  Poncia,  were  the  statements  that  you 
made  in  this  letter  true  and  correct,  as  you  under- 
stood, at  that  time? 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

A,  I  suppose  they  would  be  true  just  as  well  as 
the  day  you  was  born. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Poncia,  how  many  drinks  had  you  had  be- 
fore you  went  on  the  witness-stand  this  morning? 

A.    I  had  two  drinks,  sir. 

Q.     Well,  you  are  not  very  full  then  ? 

A.    No. 

Q.  Was  Arthur  Anderson  fuller  than  you  are 
now  at  the  time  he  was  there  with  Sharp  ? 

A.  I  don't  know ;  one  man  can  stand  a  barrel  and 
another  one  can't  stand  a  glass. 
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Q.  I  know,  but  was  Arthur  Anderson  any 
drunker  at  the  time  he  was  with  Sharp  than  you  are 
now? 

A.  About  the  same ;  he  had  a  drink  or  so,  like  all 
Basin  men  did. 

Q.  Your  judgment  would  be  that  you  and  Arthur 
Anderson  are  about  the  samel 

A.     Yes,  sir. 

Q.     You  kept  a  saloon  at  that  time  1 

A.     Yes. 

Q.  Was  you  as  drunk  the  night  Sharp  was  there 
as  you  are  now? 

A.  I  don't  think  I  was;  I  don't  think  I  had  a 
drink  that  day ;  sometimes  I  don 't  drink  at  all. 

Q.     Did  you  bring  the  drinks  to  Anderson  ? 

A.     No,  sir. 

Q.    Who  did? 

A.     He  came  to  the  counter. 

Q.     Who  served  them  to  him? 

A.  Sometimes  I  did,  and  sometimes  somebody 
else. 

Q.     Were  you  in  the  saloon  all  evening  ? 

A.     Pretty  near,  yes. 

Q.  But  you  wasn't  there  at  the  time  the  affidavit 
was  taken  ? 

A.     No,  that  was  in  the  sitting-room. 

Q.  Well,  this  letter  that  you  and  somebody  else 
wrote  to  Senator  Dubois,  you  say  Arthur  Anderson 
asked  you  to  write  this? 

A.     Well,  we  all  went  together. 

Q.     Who  do  you  mean  by  "we"? 
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A.     Well,  all  the  group,  and  I  say  I  will  sign  it. 

Q.  Did  Arthur  Anderson  ask  you  to  sign  this  let- 
ter? 

A.  He  would  want  to  find  out  how  the  land  was 
being — 

Q.     Was  this  the  first  letter  ? 

A.     No,  I  think  there  was  one  more,  a  petition. 

Q.  That's  the  one  that  was  signed  by  lots  of 
people  ?  A.    Yes. 

Q.  Did  you  go  around  with  that  petition  and  get 
people  to  sign  it?  A.    No,  sir. 

Q.    Who  did? 

A.  They  come  to  the  house  and  asked  to  sign  it ; 
they  was  willing  to  sign. 

Q.  You  had  the  petition  there  at  your  saloon 
then?  A.    Yes. 

Q.  And  you  people  up  there,  and  the  miners, 
thought  that  was  a  mineral  country,  didn't  you? 

A.  Yes,  we  always  did,  and  we  think  so  yet;  we 
have  taken  out  considerable  money  yet  every  year. 

Q.  You  say  that  Arthur  Anderson  told  you  that 
when  he  come  down  to  prove  up  he  went  to  the  land 
office,  and  that  Wells  and  Kinkaid  took  him  into  an- 
other room  in  the  land  office  and  gave  him  some 
money  ? 

A.  Mr.  Kinkaid  he  took  Arthur  into  a  place,  into 
some  of  them  rooms  in  the  land  office,  I  don't  know 
where  they  was,  but  I  think  they  was  down  below 
there,  and  he  give  the  money  to  prove  up  to  Arthur. 

Q.  And  then  Arthur  took  the  money  and  went  in 
and  proved  up  ?  A.    Yes. 
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Q.     And  then  went  back  and  got  $137.50? 

A.     He  got  $137.50. 

Q.     And  that  was  all  there  in  the  land  office? 

A.     Yes. 

Q.     And  that  is  what  Arthur  says'? 

A.     Yes. 

Q.  And  he  told  you  that  after  he  came  back  from 
proving  up?    He  hadn't  told  you  that  before? 

A.     No. 

Q.     But  that  was  after  he  proved  up  ? 

A.     Yes,  after. 

Q.  Arthur  is  a  man  that  doesn't  tell  the  truth 
very  well,  does  he? 

A.  I  don't  know;  he  is  just  like  anybody  else,  I 
guess. 

Q.  You  said  that  he  was  on  the  stand  one  time 
and  testified  one  way,  and  another  time  and  testified 
the  other  way.     How  did  he  testify  the  first  time  ? 

A.     The  first  time  he  stood  in  on  his  right. 

Q.     What  did  he  testify  to  that  time  ? 

A.     I  don't  know  anything  about  his  testif3dng. 

Q.  "What  made  you  say  that  he  testified  once  one 
w^ay  and  the  other  time  the  other  ? 

A.  Well,  one  time  he  was  one  way  and  the  next 
time  the  other  way. 

Q.  Which  was  he  the  first  time — for  the  Govern- 
ment or  against  the  Government  ? 

A.     Against  the  Government  the  first  time. 

Q.     How  was  he  the  second  time? 

A.     Second  time  for  the  Government. 

Q.     How  do  you  know  what  he  was  the  other  time  ? 
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A.     I  don't  know:  that's  jnst  what  he  told  me. 

Q.     You  don't  know  anything  about  it? 

A.     Xo. 

Q.     You  don't  know  anything  about  how  he  made 
his  entry? 

A.     Xo,  I  knoAv  only  how  he  got  his  money, 

Q.     Do  you  know  that  only  from  what  he  told  you "? 

A.     That's  all. 

Q.     You  didn't  see  him  get  the  money? 

A.     Xo. 

Q.     And  you  don 't  know  how  he  proved  up  on  his 
claim?  A.     Xo,  I  don't  know. 

Redirect  Examination, 
(By  Mr.  KEIG^IX.) 

Q.     You  have  had  two  drinks  this  morning? 

A.     Yes. 

Q.     Will  two  drinks  make  you  drunk? 

A.     Xo,  sir. 

Q.     Are  you  drunk  now? 

A.     I  don't  suppose  I  am. 

Q.     Do  you  know  what  you  are  saying? 

A.    Yes. 

Recross-examination. 
(By  Mr.  BUXDY.) 

Q.     You  say  you  think  you  are  about  the    same 
drunk  as  Arthur  Anderson  was  up  there  ? 

A.     Xot  any  worse. 

(Witness  excused.) 

[Certain  Offers  in  Evidence,  Etc.] 

Thereupon  counsel  for  the  complainant  produced 
and  offered  in  evidence  six  letters,  puri^orting  to  con- 
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stitiite  correspondence  between  L.  G.  Chapman,  man- 
ager of  the  Barber  Lmnber  Company  at  Boise, 
Idaho,  and  H.  S.  Band,  one  of  the  defendants  to  this 
bill,  dated  at  Burlington,  Iowa.  These  letters  are 
admitted  in  evidence,  and  it  is  stipulated  by  and  be- 
tween counsel  for  the  respective  parties,  in  open 
court,  that  the  letters  offered  are  signed  by  L.  G. 
Chapman,  manager  of  the  Barber  Lumber  Company, 
and  the  defendant,  H.  S.  Rand,  and  were  sent  and 
received  by  the  parties  to  whom  they  were  addressed 
in  due  course,  which  letters  read  as  follows: 

[Six  Letters  Admitted  in  Evidence.] 
BARBER  LUMBER  COMPANY. 
Boise,  Idaho. 
"James  T.  Barber,  President, 
William  Carson,  Vice  President, 
S.  G.  Moon,  Secretary, 
C.  W.  Lockwood,  Treasurer, 
L.  G.  Chapman,  Manager. 

May  22,  1905. 
Mr.  H.  S.  Rand, 

c/o  Burlington  Lumber  Co., 
Burlington,  Iowa. 
Dear  Sir : — 

We  enclose  herewith  quit-claim  deed  covering 
lands  on  the  Boise  River  which  have  been  purchased 
in  your  name.  Will  you  kindh^  execute  the  same 
and  have  it  executed  by  Mrs.  Rand  and  return  it  to 
us  at  your  convenience. 
Yours  truly, 

(Signed)     L.  G.  CHAPMAN, 

Manager." 
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Enc. 

"H.  S.  Rand,  Prest.  & 
Treas. 

Wm.  Carson,  Vice  Prest. 

T.  G.  Foster,  Secretary. 

Wm.  Lyon,  Superin- 
tendent. 

T.  S.  Archibald,  Sales 
Mangr. 

BURLINGTON  LUMBER  COMPANY. 

Manufacturers. 
Burlington 
Lumber  Co. 

Railroad  Bridge  Timber 
A  Specialty. 
Burlington,  Iowa,  June  17,  1905. 
L.  G.  Cbapman,  Mgr., 
Barber  Lumber  Co., 
Boise,  Idaho. 
Dear  Sir: — Yours  of  May  22nd,  containing  deed, 
was  received  during  my  absence  from  home.     I  re- 
turn the  deed  herewith  as  there  must  be  some  mis- 
take about  it.     I    have  never    received  any    notice 
from  the  Barljer  Lumber  Company  of  their  want- 
ing to  deed  timber  lands  to  me,  and  I  have  no  per- 
sonal knowledge  of  any  of  their  timber  holdings  on 
the  Boise. 

Yours  truly, 

(Signed)     H.  S.  RAND." 
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BARBER  LUMBER  COMPANY. 

Boise,  Idaho. 
**  James  T.  Barber,  President. 
William  Carson,  Vice  President. 
S.  G.  Moon,  Secretary, 
C.  W.  Lockwood,  Treasurer, 
L.  G.  Chapman,  Manager. 

June  27,  1905. 
Mr.  H.  S.  Rand, 

Burlington  Lumber  Co., 
Burlington,  Iowa, 
Dear  Sir: 

I  am  at  a  little  loss  to  understand  your  letter  of  the 
17th  inst.,  as  you  must  have  been  advised  of  the  fact 
that  a  number  of  timber  claims  taken  by  individuals 
under  the  Timber  and  Stone  Act  had  been  purchased 
in  your  name,  as  you  executed  on  June  15,  1903,  a 
quit-claim  deed  to  the  Barber  Lumber  Co.  covering 
11,840  acres  of  such  lands,  these  being  such  lands  as 
had  gone  to  patent  at  that  date.  Since  then,  a  num- 
ber of  other  claims  have  gone  to  patent,  and,  for  the 
purpose  of  making  in  one  instrument  a  quit-claim 
deed  to  this  company  of  all  such  lands,  the  deed 
which  was  enclosed  ^vith  our  letter  of  May  22nd  was 
made  that  the  records  should  be  complete  before  the 
date  of  the  assessment  of  the  taxes  for  this  year. 

Naturally  we  are  anxious  to  have  the  records  show 
the  land  as  being  in  the  name  of  the  Barber  Lum- 
ber Co.  and  if,  after  further  thought  and  this  ex- 
planation, you  are  willing  to  execute  the  quit-claim 
deed  to  us  which  vou  returned,  kindlv  advise  us  and 
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we  will  forward  it  to  you  again. 
Yours  truly, 
(Signed)     L.  G.  CHAPMAN, 

Manager." 
"H.  S.  Rand,  Prest.  & 

Treas. 
Wm.  Carson,  Vice  Prest. 
T.  G.  Foster,  Secretary. 
Wm.  Lyon,  Superin- 
tendent. 
T.  S.  Archibald,  Sales 
Mangr. 

BURLINGTON  LUMBER  COMPANY. 

Manufacturers. 
Burlington 
Lumber  Co. 

Railroad  Bridge  Timber 
A  Specialty. 

Burlington,  Iowa,  July  8,  1905. 
L.  G.  Chapman, 

Mgr.  Barber  Lumber  Co. 
Dear  Sir: 

I  am  surprised  to  know  that  I  have  heretofore 
made  a  deed  to  any  timber  lands.  My  remembrance 
was  only  that  the  mill  site  was  to  be  taken  in  my 
name  However,  I  have  not  title  whatever  to  any 
of  the  lands  owned  by  your  company  and  in  as  much 
as  you  have  taken  the  land  in  my  name  I  will  sign 
the  quit-claim  and  return  it  if  you  will  kindly  re- 
turn it  to  me. 

However  I  wish  after  this  you  would  kindly  write 
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me  whether  you  are  going  to  take  any  titles  in  my 
name  so  that  I  may  at  least  be  advised  of  the  fact. 
Yours  truly, 

(Signed)     H.  S.  RAND." 
"James  T.  Barber,  President, 
William  Carson,  Vice  President, 
S.  G.  Moon,  Secretary, 
C.  W.  Lockwood,  Treasurer, 
L.  G.  Chapman,  Manager. 

BARBER  LUMBER  COMPANY. 

Boise,  Idaho. 

July  20,  1905. 
Mr.  Horace  S.  Rand, 

c/o  Burlington  Lbr.  Co., 
Burlington,  Iowa. 
Dear  Sir: — 

I  return  herewith  the  quit-claim  deed  which  was 
sent  to  you  some  time  ago,  and  which  you  intimate 
in  your  recent  letter  that  you  will  now  execute.  I 
am  exceedingly  sorry  that  any  question  or  disagree- 
able feature  to  you  has  arisen  in  this  matter,  but  you 
will  understand  that  this  arrangement  antedates  my 
connection  with  the  Barber  Lumber  Co.  in  an  official 
capacity  and  was,  I  presumed,  entirely  understood 
by  you. 

With  kindest  regards,  I  remain. 
Yours  truly, 
(Signed)     L.  G.  CHAPMAN, 

Manager." 
Enc. 
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*'H.  S.  Rand,  Prest.  & 
Treas. 

Wm.  Carson,  Vice  Prest. 

T.  G.  Foster,  Secretary. 

Wm.  Lyon,  Superin- 
tendent. 

T.  S.  Archibald,  Sales 
Mgr. 

BURLINGTON  LUMBER  COMPANY. 

Manufacturers. 

Burlington 
Lumber  Co. 

Railroad  Bridge  Timber 
A  Specialty. 
Burlington,  Iowa,  July  24,  1905. 
Barber  Lumber  Co., 

Boise,  Idaho. 
Dear  Sirs: — 

Enclosed  find  deed  as  requested  in  yours  of  the 
20th  inst.  Hoping  the  same  is  satisfactory  to  you, 
I  remain, 

Very  truly  yours, 

(Signed)  H.  S.  RAND. 
C.  S." 
Mr.  KEIGWIN.— Plaintiff  offers  in  evidence  cer- 
tified copy  of  deed  marked  for  identification  Plain- 
tiff's Exhibit  No.  145 A,  and  it  is  hereby  stipulated 
in  open  court  that  such  certified  copy  is  properly  au- 
thenticated and  is  admissible  in  evidence,  and  that 
the  same  shall   be    received    in  lieu  of  the  original 
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deed ;  and  it  is  further  stipulated  that  said  deed  con- 
tains, among  other  lands,  all  of  the  lands  described 
in  the  bill  which  were  conveyed  to  defendant  H.  S. 
Rand  by  the  several  entrymen  entering  the  same. 

Complainant  thereupon  offered  in  evidence  three 
deeds,  marked  respectively  Plaintiff's  Exhibit  No. 
145B,  145C,  and  145D,  being  respectively  deed  from 
George  S.  Long  and  wife  to  the  Barber  Lumber 
Company,  dated  April  10,  1905;  deed  from  A.  E. 
Palmer  to  the  Barber  Lumber  Company,  dated  May 
27,  1905 ;  and  deed  from  A.  E.  Palmer  to  the  Barber 
Lumber  Company,  dated  June  28,  1905,  each  of 
which  deeds  were  recorded  in  the  recorder's  office  of 
the  County  of  Boise  at  the  request  of  the  defendant 
Barber  Lumber  Company,  which  deeds  convey  the 
lands  described  in  the  bill  which  were  conveyed  to 
George  S,  Long  and  A,  E.  Palmer  by  the  several 
entrymen  entering  the  same. 

Mr.  GORDON. — Counsel  for  complainant  offer  in 
evidence  the  ledger  entries,  the  checks,  and  stubs,  of 
Frank  Steunenberg,  personal  and  as  agent,  embraced 
in  the  stipulation  relative  to  the  same. 

Mr.  BUND Y.— The  defendant  objects  to  the  re- 
ception of  the  stubs,  checks,  and  ledger  account  of 
Frank  Steunenberg,  personal  and  agent,  for  the 
reason  that  the  same  is  not  competent  evidence  as  to 
the  amounts,  dates,  of  the  charges  in  the  ledger  ac- 
count, or  the  checks  or  stubs,  and  particularly  objects 
to  the  notations  marked  on  the  stubs  and  checks 
shown  in  the  column  remarks,  for  the  reason  that 
the  same  is  not  competent  evidence  as  against  the 
defendant  Barber   Lumber   Company.     This  objec- 
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tion  is  not  intended  to  raise  any  question  as  to  the 
handwriting  of  Stennenberg  on  the  cheeks  and  stubs, 
or  as  to  the  accuracy  or  genuineness  of  the  ledger  ac- 
count referred  to. 

[Testimony  of  L.  G.  Chapman,  on  Behalf  of  the  Com- 
plainant  (Recalled— Redirect  Examination).] 

L,  G.  CHAPMAN,  recalled  as  a  witness  on  behalf 
of  the  complainant,  testified  as  follows: 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Chapman,  you  have  before  you  a  bundle 
of  letters  that  you  have  brought  here  in  obedience 
to  the  subpoena  duces  tecum  from  the  files  of  the 
office  of  the  Barber  Lumber  Company  at  Boise, 
Idaho.  I  will  ask  you  to  look  through  those  letters 
and  tell  us  whether  or  not  they  are  all  the  letters 
that  are  under  your  custody  and  control,  possession, 
or  that  have  been  in  your  possession,  custody,  and 
under  your  control,  relating  to  the  transactions  of 
the  Barber  Lumber  Company  in  acquiring  timber 
lands  in  the  state  of  Idaho. 

A.  They  are,  to  the  best  of  my  knowledge  and  be- 
lief, except  the  letters  from  Mr.  Rand  and  the  replies 
thereto. 

Q.  And  the  onl}-  letters  that  are  not  there  that 
were  written  by  you  to  Mr.  Rand  or  by  Mr.  Rand  to 
you,  concerning  the  acquiring  of  title  of  the  land  of 
the  Barber  Lmnber  Company  in  the  state  of  Idaho 
are  those  that  have  been  put  in  evidence  this  morn- 
ing by  stipulation? 

A.     I  presume  so ;  all  letters  bearing  on  that  sub- 


2924  The  United  States  of  America 

(Testimony  of  L.  G.  Chapman.) 

ject  from  Mr.  Rand  or  to  Mr.  Rand  were  furnished 

in  the  Borah  trial.     I  suppose  those  are  the  letters. 

Q.  Now,  there  has  been  reference  made  several 
times  to  the  Borah  trial.  I  will  ask  you  w^iether  or 
not  what  is  referred  to  as  the  Borah  trial  was  not 
the  trial  of  Senator  William  E.  Borah  in  September 
and  October,  1907,  upon  an  indictment  charging  him, 
jointly  with  the  defendants  James  T.  Barber,  Sum- 
ner G.  Moon,  and  others,  with  conspiracy  to  defraud 
the  United  States,  based  on  the  same  transactions 
upon  which  this  bill  is  bottomed,  and  that  Senator 
Borah,  upon  that  trial,  was  acquitted. 

A.     Yes. 

Mr.  KEIGWIN.— Q.  Mr.  Chapman,  on  the  in- 
dictment which  has  been  mentioned  in  Mr.  Gordon's 
question,  Mr.  Borah  was  tried  separately,  I  believe. 

A.    I  believe  so. 

Q.  And  you  were  called  as  a  witness  in  that  case, 
I  think.  A.    Yes. 

Q.  And  you  had  previously,  in  the  preceding 
March  or  April,  been  summoned  as  a  witness  before 
the  Grand  Jury  which  was  investigating  these  trans- 
actions, and  which  subsequently  returned  the  in- 
dictment against  Mr.  Borah.  A.     Yes. 

Q.  When  you  were  subpoenaed  before  that  Grand 
Jury  were  you  required  by  that  subpoena  to  bring 
any  books  and  papers  I  A.     Yes. 

Q.  Was  that  a  subpoena  which  w^as  identical  in 
its  requirements  with  that  subpoena  which  has  been 
served  upon  you  in  this  case  ? 

A.     I  think  it  was. 
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Q.     It  called  for  the  same  things'? 

A.     It  called  for  the  same  thing. 

Mr.  BUNDY. — It  is  understood  that  it  is  the  same 
thing  and  called  for  the  same  thing. 

Mr.  KEIGWIN. — Mr.  Chapman,  in  response  to 
that  subpoena,  you  declined  to  produce  those  books 
and  papers  ?  A.     Yes. 

Q.     And  the  matter,  I  think — 

A.  Well,  we  first  asked  for  an  order  of  court,  and 
obtained  a  modified  order  which  we  attempted  to 
comply  with,  and  there  seemed  to  be  a  difference  of 
opinion  as  between  ourselves  and  the  district  attor- 
ney as  to  what  the  order  meant,  and  finally  a  second 
order  was  made,  and  that  we  refused  to  comply  with. 

Q.  And  upon  your  refusal  to  comply  with  that, 
you  were  committed  by  Judge  Beatty,  the  district 
judge  of  this  district,  as  for  contempt? 

A.    Yes. 

Q.  And  upon  that  commitment  you  applied  to 
Judge  Gilbert,  the  circuit  judge  of  this  circuit,  for  a 
wait  of  habeas  corpus,  and  upon  that  habeas  corpus, 
after  a  hearing,  you  was  discharged  ?  A.    Yes. 

Mr.  KEIGWIN. — We  offer  in  evidence  the  peti- 
tion— I  show"  you  this  paper,  Mr.  Chapman,  which 
purports  to  be  a  petition  presented  on  your  behalf, 
and  ask  you  if  you  recognize  that  as  being  the  peti- 
tion for  habeas  corpus  by  which  the  proceedings  for 
your  release  from  commitment  were  instituted? 

A.    Yes. 

Mr.  KEIGWIN. — We  offer  in  evidence  the  peti- 
tion of  the  witness,  Mr.  Chapman,  for  habeas  corpus. 
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together  with  the  accompanying  exhibits,  which  we 
procure  from  the  files  of  the  clerk's  office  in  this  dis- 
trict, and  which  it  is  admitted  are  from  the  files  of 
the  clerk's  office. 

Mr.  BUNDY. — We  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  not  tending  to  establish 
any  of  the  allegations  of  the  bill. 

Mr.  KEIGWIN.— And  in  connection  \vith  that,  we 
offer  in  evidence  the  order  of  Judge  Gilbert,  one  of 
the  circuit  judges  of  this  circuit. 

Mr.  BUNDY.— The  same  objection. 

Mr.  KEIGWIN.— Ordering  the  release  of  Mr. 
Chapman,  the  present  witness,  from  confinement, 
upon  the  petition  for  habeas  corims. 

(Marked  Plaintiff's  Exhibit  No.  145E.) 

Mr.  KEIGWIN. — I  show  you,  Mr.  Chapman,  a 
paper  purporting  to  be  addressed  to  the  Honorable 
James  H.  Beatty,  Judge  of  the  District  Court,  and 
filed  in  this  court,  and  purporting  to  be  signed  by 
you,  which  states  reasons  for  declining  to  produce 
the  documents  called  for  in  the  subpoena  served  upon 
you  and  in  the  orders  of  the  Court  in  relation  there- 
to, and  ask  you  if  that  is  your  signature. 

A.    Yes. 

Mr.  KEIGWIN.— We  offer  this  in  evidence. 

(Marked  Plaintiff's  Exhibit  No.  145F.) 

Q.  You  handed  that  paper  in  to  the  Court,  didn't 
you,  Mr.  Chapman?  A.    Yes. 

Q.     Personally  or  by  your  counsel? 

A.     Personally,  I  believe. 

Q.     Were  you  represented  by  counsel  at  the  time  ? 
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A.    Yes. 

Q.     Who  were  they,  if  you  remember'? 

A.     A.  A,  Fraser  and  Lyttleton  Price. 

Q.  I  show  you  now,  Mr,  Chapman,  a  subpoena 
with  a  cleces  tecum  clause,  purporting  to  be  issued  in 
the  district  court  for  this  district,  under  date  of  Sep- 
tember 21,  1907,  requiring  you  to  appear  and  testify 
as  a  witness  on  behalf  of  the  United  States,  in  the 
case  of  United  States  of  America  vs.  John  I,  Wells 
and  others.  No.  448,  and  ask  you  if  that  subpoena  was 
served  upon  you. 

A.  As  near  as  I  can  tell,  it  was;  I  couldn't  recog- 
nize it,  but  I  presume  it  was. 

Q.  You  remember  that  you  were  served  with  such 
subpoena  during  the  course  of  the  trial  of  William  E. 
Borah? 

A.  I  was  served  with  two  or  three  subpoenaes  to 
appear  before  the  Grand  Jury. 

Q.    This  was  the  Borah  trial,  September  21,  1907. 

A.     Yes. 

Mr.  KEIGWIN.— We  offer  in  evidence  this  sub- 
poena, which  covers  substantially  the  same  ground. 

(Marked  Plaintiff's  Exhibit  No.  145G.) 

Mr.  BUNDY. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

Mr.  KEIGWIN. — I  show  you  now  a  paper  filed 
September  30,  1907,  with  the  clerk  of  this  court,  pur- 
porting to  be  signed  by  you,  and  to  give  reasons  for  a 
refusal  to  produce  the  documents  called  for  in  the 
subpoena  previously  served  upon  you,  and  ask  you  if 
that  is  your  signature.  A.    Yes. 
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Q.  And  that  is  the  jjaper,  is  it,  which  you  pro- 
duced and  offered  to  the  Court  when  you  were  sum- 
moned as  a  witness  in  the  trial  of  William  E.  Borah? 

A.     I  think  so. 

Mr.  KEIGWIN.— We  offer  this  in  evidence. 

(Marked  Plaintiff's  Exhibit  No.  145H.) 

Here  an  adjournment  was  taken  until  two  o'clock, 
at  which  time,  pursuant  to  adjournment,  the  taking 
of  testimony  was  resumed,  the  Examiner  and  counsel 
for  the  respective  parties  being  present,  and  Mr.  L. 
G.  Chapman  resuming  the  witness-stand  for  further 
examination. 

Mr.  KEIGWIN.— Q.  Mr.  Chapman,  in  this 
paper,  which  is  marked  Plaintiff's  Exhibit  No.  1-45F, 
being  an  answer  which  you  have  identified  as  having 
been  signed  by  you  and  presented  to  the  Judge  of  this 
court  in  resjjonse  to  the  subpoena  duces  tecum  re- 
quiring you  to  appear  and  produce  certain  books 
before  the  Grand  Jury,  and  the  order  of  the  Court  to 
the  same  end,  which  was  filed  April  9,  1907, 1  see  you 
state  in  this  paragraph  first, ' '  I  have  had  control  and 
custody  of  all  the  books,  papers,  and  records  called 
for  in  the  subpoena  served  upon  me  and  referred  to 
in  the  orders  of  the  Court  in  reference  thereto." 
Now  was  that  a  correct  statement  ? 

A.  Well,  I  couldn't  say  without  seeing  just 
exactly  what  the  subpoena  was,  but  it  probably  should 
have  been  qualified  by  saying  that — I  think  that  was 
such  papers  and  books  as  were  in  the  custod}'  of  the 
Boise  office. 

Q.    I  show  you,  Mr.  Chapman,  a  copy  of  the  sub- 
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poena,  which  you  attached  as  Exhibit  '*A,"  to  your 
petition  for  habeas  corpus,  and  being  the  subpoena 
requiring  you  to  appear  before  the  grand  jury  in 
April,  1907.  Now,  Mr.  Chapman,  having  examined 
the  subpoena,  and  your  answer  thereto,  what  is  your 
answer  as  to  the  correctness  of  that  statement  made 
in  your  answer,  that  you  ''have  in  your  possession  all 
the  papers  enumerated  in  the  subpoena"? 

Mr.  BUNDY. — I  object  to  that,  for  that  is  not  a 
true  statement  of  his  answer;  it  isn't  a  true  state- 
ment of  the  answer  you  are  purporting  to  give  to  him. 

Mr.  KEIGWIN. — Let  the  witness  point  out  where- 
in it  is — 

Mr.  BUNDY. — You  purport  to  read  from  a  docu- 
ment to  the  witness  here. 

Mr.  KEIGWIN. — The  document  is  in  the  posses- 
sion of  the  witness  and  Mr.  Chapman  can  state  what 
he  pleases  about  it. 

Mr.  BUNDY. — But  I  am  not  going  to  let  you  make 
a  misstatement;  the  answer  Mr.  Chapman  made  to 
the  Court  wasn't  that  he  was  in  possession  of  all  the 
things  named  in  the  subpoena,  as  you  have  stated, 
but  that  he  was  in  possession  of  all  named  in  the  sub- 
poena and  referred  to  by  the  Court.  If  you  will  read 
here,  Mr.  Chapman,  your  statement  to  the  Court — 

Mr,  KEIGWIN. — I  object  to  instructions  being 
given  to  the  witness  by  his  attorney  in  answering 
these  questions,  and  now  that  the  suggestion  has  been 
made  and  instructions  given,  I  ask  the  examiner  to 
ask  the  witness  to  answer. 

Mr.  BUNDY. — I  shall  interfere  whenever  you  in- 
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tentionally  or  otherwise  purport  to  quote  from  a 

statement  and  misquote. 

Mr.  KEIGWIN.— Did  I  misquote  from  the  docu- 
ment ? 

Mr.  BUNDY.— Yes,  you  did. 

Mr.  KEIGWIN. — Mr.  Chapman,  have  I  misstated 
the-  effect  of  3'our  an'A\er  in  a  ay  way? 

A.  I  think  we  made  no  answer  to  the  subpoena; 
we  made  an  answer  to  the  order  of  the  Court. 

Q.  What  do  you  say  in  your  answer  to  the  order 
of  the  Court  ? 

A.  I  say,  first,  I  am  general  manager  of  the  Bar- 
ber Lumber  Company. 

Q.  Only  in  regard  to  the  matter  in  which  Mr. 
Bundy  says  that  I  have  intentionally  misstated  the 
effect  of  your  answer. 

A.  I  have  had  control  of  all  the  books,  papers, 
and  records  called  for  in  the  subpoena  served  upon 
me  and  referred  to  in  the  orders  of  the  Court  in 
reference  thereto. 

Q.  Wherein  does  my  question  misstate  the  effect 
of  your  answer '? 

A.  Well,  at  some  time  during  the  proceedings 
with  reference  to  this  subpoena  and  our  answer 
thereto,  the  fact  was  brought  out  as  to  what  we  had 
in  our  possession  here  and  what  we  had  not,  that  was 
covered  by  the  subpoena;  I  don't  remember  just 
when  it  was,  or  how  it  was  arrived  at;  it  was  ex- 
plained here  before  Judge  Beatty  as  to  just  what  we 
had  in  our  possession. 

Q.    What  I  am  trying  to  get  at  now  is  this,  wherein 
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does  m}^  question  misstate  the  effect  of  your  answer 

or  mislead  you  in  any  way  ? 

A.  The  subpoena  reads,  "all  the  papers,  stock- 
books,  and  minutes  of  meetings,  etc.,  both  of  direct- 
ors and  stockholders  of  the  Barber  Lumber  Com- 
pany," which  have  never  been  in  the  possession  of 
the  Boise  office  or  myself. 

Mr.  BUNDY. — I  don't  know  as  you  intended  it, 
Mr.  Keigwin,  but  your  question  said  that  the  answer, 
as  you  attempted  to  quote  it  to  Mr.  Chapman — 

Mr.  KEIGWIN.— I  want  Mr.  Chapman  to  state 
wherein  he  is  misled. 

Mr.  BUNDY.— Mr.  Chapman  isn't  being  misled, 
but  you  attempted  to  mislead  him,  intentionally  or 
otherwise. 

The  EXAMINER. — You  may  ask  your  questions 
and  let  Mr.  Chapman  answer  them,  and  if  Mr.  Bundy 
desires  either  to  object  to  the  question  or  answer  he 
has  the  privilege  of  doing  it. 

Mr.  BUNDY. — And  I  also  have  the  privilege, 
every  time  counsel  attempts  to  misquote  a  document 
in  this  case;  he  can't  do  it,  and  I  won't  sit  here  and 
permit  it. 

The  EXAMINER.— Mr.  Chapman  is  an  intelli- 
gent man,  and  he  understands  all  these  books  and 
papers  perfectly,  I  presume,  much  better  than  the 
rest  of  us,  and  he  certainly  will  understand  it  so  w^ell 
if  a  question  misstates  or  attempts  to  mislead  him. 

Mr.  BUNDY.— We  won't  have  to  wait  for  Mr. 
Chapman;  I  will  make  the  objection  to  misleading 
questions. 
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Mr.  KEIGWIN. — Now,  Mr.  Chapman,  will  you 
indicate  wherein  the  question  which  I  put  to  you, 
before  Mr.  Bundy's  objection,  misstated  the  eifect 
of  your  answer,  which  I  had  previously  read  from 
your  paper, 

A.  The  answer  which  we  made,  copy  of  which  you 
gave  me  here,  was  made  to  Judge  Beatty,  after  he 
had  made  his  first  order,  and  was  made  to  the  order 
and  not  to  the  original  subpoena,  which  had  been 
modified  by  his  first  order ;  that  is  the  way  I  under- 
stand it. 

Q.  You  remember  that  a  few  minutes  ago  I  read 
to  you  a  sentence  from  your  answer,  which  I  then 
held  in  my  hand,  to  the  effect,  as  I  recall  it  now,  that 
you  had  had  the  custody  of  the  documents  named  in 
the  subpoena  previously  issued  to  you,  and  that  after- 
wards I  handed  the  paper  to  you.  That  is  correct,  is 
it  not  ?  A.     That  is  correct. 

Q.  And  you  have  that  paper  in  your  jjossession 
now?  _  A,     Yes. 

Q.  And  that  then  I  asked  you  a  question  as  to 
the  correctness  of  that  sentence  in  your  answer,  to 
which  question  ]\Ir.  Bundy  objected,  upon  the  ground 
that  I  had  misquoted  your  answer,  and  was  endeavor- 
ing to  mislead  you.  Now  I  ask  you  wherein  did  I 
misquote  your  answer,  and  were  you  misled? 

Mr.  BUNDY.— He  has  just  told  you. 

Mr.  KEIGWIN.— No,  he  hasn't  told  me  yet  where- 
in I  misquoted. 

Mr.  BUNDY. — Your  own  statement  of  it  shows 
that  it  is  a  gross  misrepresentation. 
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A.  You  handed  me  the  statement  which  we  made 
to  Judge  Beatty,  and  you  asked  me  in  what  respect — 
in  asking  the  question  then  you  referred  to  the  sub- 
poena. The  answer  we  made  w^as  to  the  subpoena 
referred  to,  quoting  from  this  letter  in  the  subpoena 
served  upon  me,  and  referred  to  in  the  orders  of  the 
court  with  reference  thereto.  We  make  this  answer 
to  the  order  of  the  Court,  not  to  the  original  sub- 
poena. It  apparently  states  that  we  have  had  in  our 
possession  all  the  books  and  papers  covered  by  the 
subpoena,  but  it  says,  all  the  books  and  papers  cov- 
ered by  the  subpoena  served  upon  me  and  referred 
to  in  the  orders  of  the  Court  in  reference  thereto; 
we  made  the  statement  as  to  the  order  of  the  Court, 
I  think.  I  don't  know  whether  you  get  my  meaning 
clearly. 

Q.  I  do ;  I  get  your  meaning  clearly  enough,  but 
I  don't  make  myself  clear  to  you.  Your  answer  ad- 
dresses itself  to  the  correctness  of  the  response  which 
you  made  to  Judge  Beatty.  My  present  question 
now  is  as  to  the  discrepancy  between  your  answer  and 
the  statement  of  your  answer  which  I  made  to  you, 
and  to  which  Mr.  Bundy  objected  on  the  ground  that 
I  was  endeavoring  to  mislead  you.  Now  wherein 
did  my  question  vary  from  the  answer  as  you  have  it 
there  before  you  ? 

Mr.  BUNDY. — Your  question  is  of  record,  and 
the  answer  before  him  is  of  record.  Anybody  that 
can  read  can  see  wherein  they  differ. 

The  EXAMINER.— If  Mr.  Chapman  can't  answer 
the  question  the  only  inference  is  that  the  answer  was 
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not  misquoted,  I  suppose. 

Mr.  BUND Y.— I  ask  that  the  Examiner's  state- 
ment be  stricken  out.  I  don 't  know  why  the  Exam- 
iner should  vohmteer  such  a  statement  as  that.  I 
ask  that  it  be  stricken  out.  There  is  no  such  infer- 
ence to  be  drawn.  Mr.  Chapman  hasn't  failed  to 
answer.  If  the  Court  w^ould  hear  the  question  and 
would  hear  this,  the  Court  would  see  in  a  moment  the 
righteousness  of  the  objection  I  am  making.  I  don't 
think  that  the  Examiner  has  any  authority"  to  make 
any  such  suggestions  as  that,  and  I  ask  that  it  be 
stricken  out.  ISIr.  Keigwin,  purporting  to  read  from 
a  document  in  his  hand,  says,  "In  your  answer  to 
Judge  Beatty  you  said  that  you  had  the  custody  of 
all  the  books  and  papers  mentioned  in  a  certain  sub- 
poena," which  isn't  true;  the  answer  doesn't  say  any 
such  thing. 

The  EXAMINER.— Mr.  Chapman  can  state  that, 
can  he  not  ? 

Mr.  BUND Y.— He  has  stated  it  two  or  three  dif- 
ferent times. 

The  EXAMINER.— We  don't  want  to  pursue  this 
too  long;  it  don't  seem  to  me  that  it  is  very  import- 
ant. But  at  the  same  time,  if  Mr.  Chapman  was 
misled  by  the  quotation  he  can  say  so,  or  if  he  can't 
answer  it  he  can  say  so. 

Mr.  KEIGWIN.— Now,  Mr.  Chapman,  you  re- 
member that  I  did  read  a  sentence  or  two  from  that 
answer  which  you  now  hold  in  3'our  hand,  and  that  at 
the  time  I  read  that  sentence  I  had  tlie  paper  in  my 
hand.     That  is  correct,  is  it  not  ? 
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A.     Yes. 

Q.     And  I  read  it  correctly,  did  I  not  ? 

A.     I  think  you  did. 

Q.  Then  I  delivered  the  paper  to  you,  and,  with- 
out having  the  paper  in  my  sight,  in  the  course  of  a 
question  which  I  put  to  you,  I  endeavored  to  recite 
the  substance  of  that  sentence  which  I  had  just  read. 
That  is  true,  it  is  not?  A.     Yes. 

Q.     That  is,  I  pretended  to  recite  the  substance. 

A.     Yes. 

Q.  Mr.  Bundy  objected  at  that  point,  upon  the 
ground  that  I  had  deliberately  undertaken  to  mis- 
state the  effect  of  that  sentence  which  I  had  just 
read,  which  was  not  then  before  me,  but  was  at  the 
time  in  your  hand,  and  you  were  following  me,  and 
Mr.  Bund}'  undertook  then  to  suggest  that  I  was  en- 
deavoring to  mislead  you,  while  you  were  reading 
from  that  paper.  Now,  will  you  state  from  your 
reading  from  that  paper  as  I  put  my  question  to 
you,  in  which  I  attempted  to  recite  the  substance  of 
that  sentence,  wherein  I  misquoted  it. 

A.  Only  in  omitting  the  words,  "and  referred 
to  in  the  orders  of  the  court  in  reference  thereto." 
I  got  the  impression  that  you  were  assuming  that 
we  had  made  this  answer  acknowledging  the  custody 
of  all  the  books,  papers,  and  records,  covered  by  the 
subpoena,  which  I  don't  think  are  the  facts.  The 
original  subpoena  was  modified,  and  to  that  modifi- 
cation, through  the  Court's  order,  we  made  this  an- 
swer. 

Q.     Well,  were  you  misled  by  what  I  said  ? 
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A.  Well,  I  thought  you  were  trying  to  gain  an 
admission  that  we  had  acknowledged  tlie  custody  of 
all  the  papers  and  books  that  were  mentioned  in  the 
subpoena. 

Q.  But  you  were  not  to  be  entrapped  by  a  thing 
of  that  kind? 

A.     Well,  not  just  then ;  I  might  be. 

Q.  It  seems  that  there  has  been  a  charge  made 
against  my  professional  integrit}^  here,  and  I  want 
the  record  to  show  whether  or  not  I  have  been  guilty 
of  professional  misconduct.  Now,  Mr.  Chapman, 
my  error  then,  as  I  understand  it,  consisted  in  the 
fact  that  1  failed  to  distinguish  in  putting  my  ques- 
tion to  you  between  the  matters  which  were  enumer- 
ated in  the  subpoena  and  matters  which  were  covered 
by  the  subsequent  order  of  the  Court? 

Q.     That  is  the  extent  of  my  misstatement? 

A.    Yes. 

Q.  Well,  for  that  I  will  duly  apologize  to  the 
witness  and  to  Mr.  Bundy  and  to  the  Court,  and  to 
everybody  who  has  been  in  the  slightest  degree  preju- 
diced or  disconcerted  by  any  oversight  of  mine. 
Now,  Mr.  Chapman,  as  I  understand,  there  is  in  your 
apprehension,  or  there  was  in  your  apprehension  a 
difference  between  the  matters  enumerated  in  the 
subpoena  which  you  were  called  upon  to  produce  and 
the  matters  which  were  within  the  scope  of  Judge 
Beatty's  order  requiring  you  to  produce  books  and 
papers.  In  other  words,  as  I  think  you  said  awhile 
ago,  the  extent  of  the  subpoena  was  somewhat  lim- 
ited by  Judge  Beatty's  order. 
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A.     That  is  tlie  way  I  understand  it. 

Q.  To  what  extent  and  in  what  way  was  the  scope 
of  the  subpoena  limited  by  the  order  of  the  Court  ? 

A.    I  can  remember — 

Q.  Let  it  appear,  if  you  x)lease,  that  the  subpoena 
and  the  order  of  the  Court  are  in  the  hands  of  the 
witness  for  comparison  by  him.  I  admit  that  I 
haven't  compared  tliem. 

A.  As  w^e  understood  it  at  the  time — I  couldn't 
sa}'^  as  to  the  comparison  here  in  writing— but  as  the 
matter  was  understood  at  that  time,  there  was  a 
great  difference  between  the  subpoena  and  the  first 
order  made  by  Judge  Beatty,  I  remember  his  oral 
statement  better  than  the  written  order. 

Q.  Do  you  remember  w^hat  papers  or  books  were 
enumerated  and  called  for  by  the  subpoena  which 
were  not  required  to  be  produced  by  Judge  Beatty 's 
order  ? 

A.  Well,  I  am  answering  now  as  to  my  under- 
standing of  Judge  Beatty 's  order  from  my  recollec- 
tion, but  at  some  time,  either  before  the  Grand  Jury 
or  before  Judge  Beatty,  it  was  stated  that  the  stock- 
books,  minutes  of  meetings,  of  directors  and  stock- 
holders were  not  and  never  had  been  in  our  pos- 
session, in  m}^  possession. 

Q.     Stock-books  and  minutes  of  meetings'? 

A.  Stock-books  and  minutes  of  meetings;  per- 
haps some  other  items. 

Q.     Is  that  all? 

A.  And  the  manner  in  which  these  accounts 
should  be  exhibited  was    understood    differently  at 
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that  time,  Judge  Beatty  stating  that  we  should  pro- 
duce such  of  the  accounts  as  had  a  bearing  upon  the 
acquiring  or  perfecting  of  title  to  timber  lands,  and 
in  regard  to  that  there  was  afterwards  a  difference 
of  opinion  between  ourselves  and  the  United  States 
attorney. 

Q.  Well,  now,  at  the  time  that  you  made  that  an- 
swer, under  date  of  April,  whatever  it  was,  1907,  you 
did  have  in  your  possession  all  the  books  and  papers 
which  were  called  for  by  Judge  Beatty 's  order  of  a 
day  or  two  previous  *? 

A.  Well,  I  don't  know;  I  would  have  to  look  at 
the  order.  (Witness  examines  papers.)  They  are 
not  included  in  the  order  of  Judge  Beatty. 

Q.     What  are  not  included^ 

A.     The  stock-books  and  minutes. 

Q.  With  the  exception  of  the  stock-books  and 
minutes,  which  were  omitted  from  the  order  of  Judge 
Beatty,  you  had,  in  April,  1907,  the  custody  and  pos- 
session of  all  the  other  books  and  documents  enumer- 
ated in  the  subpoena,  did  you  ? 

A.  We  had  everything  enumerated  in  this  court 
order. 

Q.  And  to  that  you  made  a  correct  return  in  this 
answer  which  you  have  in  your  hand,  and  stated  that 
3"ou  had  the  possession  and  custody  of  those  articles. 
Is  that  true!  A.     Yes. 

Q.  Did  you  draw  that  answer  yourself,  Mr.  Chap- 
man, or  was  it  drawn  by  your  counsel? 

A.     It  was  drawn  b}'  counsel. 

Q.     Now,  coming    down  to    the    subpoena    duces 
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tecum  which  issued  to  you  at  the  time  of  the  trial  of 
Senator  William  E.  Borah,  that  being  the  cause  en- 
titled the  United  States  of  America  vs.  John  I.  Wells 
and  others,  I  will  ask  you  to  examine  this  subpoena 
and  state  whether  or  not  at  the  time  that  it  was 
served  upon  you,  in  September,  1907,  you  had  in 
your  possession  and  custody  all  of  the  books,  docu- 
ments, and  other  articles  which  are  therein  enumer- 
ated? A.     I  did  not,  no. 

Q.  What  was  there  in  that  list  of  books,  papers, 
and  other  articles  which  you  did  not  have  in  Septem- 
ber, 1907? 

A.  All  those  books  covered  by  the  first  sentence, 
reading,  "all  stock  books  or  other  records  showing 
the  owners,  past  and  present,  of  the  stock  of  the  said 
Barber  Lumber  Company,  and  all  transfers  and  as- 
sigmnents  of  the  stock  thereof." 

Q.  Now,  those  books  correspond  with  what  you 
have,  in  your  previous  answer,  called  the  stock- 
books  and  minutes  of  meetings,  do  they  not  ? 

A.     They  do  with  the  stock-books. 

Q.  This  order  said  nothing  about  the  minutes  of 
meetings,  does  it? 

A.  This  also  includes  here  the  articles  of  incor- 
poration and  by-laws  of  the  Barber  Lumber  Com- 
pany, and  the  minutes  and  records  of  the  meetings 
of  the  stockholders  and  directors  of  said  Barber 
Lumber  Company  from  the  date  of  its  organization. 

Q.  Those  things  I  suppose  you  never  had,  because 
they  were  kept  at  Eau  Claire? 

A.     They  have  never  been  in  Idaho.     Of  course. 
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this  calls  for  all  the  correspondence  of  said  com- 

pan}^  or  any  officer  thereof,  etc. ;  of  course  we  never 

had  any  except  what  was  directed  to  or  from  this 

office. 

Q.  In  your  answer  to  the  second  subpoena  duces 
tecum,  being  that  served  upon  you  in  September, 
1907,  during  the  trial  of  Mr.  Borah,  and  which  has 
been  identified  by  you,  and  marked  Plaintiff's  Ex- 
hibit No.  145H,  you  say,  "I  have  never  had  control 
of  some  of  the  books,  iDapers,  and  records  called  for 
in  the  subpoena  served  upon  me,"  and  I  hand  j'ou 
that  document  and  ask  j^ou,  in  order  to  avoid  any 
unpleasant  misunderstanding,  to  read  that  sentence 
and  state  whether,  in  that  sentence,  you  had  in  mind 
the  books,  papers  and  documents  which  you  have  just 
enumerated  as  not  having  been  in  j^our  possession 
because  they  were  kept  at  Eau  Claire  ? 

A.  When  I  answered  as  follows:  "I  have  never 
had  control  of  some  of  the  books,  papers  and  records 
called  for  in  the  subpoena  served  upon  me,"  I  did 
have  in  mind  the  stock-books,  minutes  of  meetings, 
and  directors  and  stockholders,  b5'-laws  and  incor- 
poration papers  of  the  Barber  Lumber  Company. 

Q.  And  also  the  correspondence  of  the  company 
which  would  not  properly  be  on  file  here.  You  want 
to  add  that,  don't  you?  A.     Yes. 

Q.  I  don't  want  to  mislead  you,  Mr.  Chapman, 
notwithstanding  Mr.  Bundy's  suspicions.  I  am  not 
going  to  get  you  into  any  trouble. 

Mr.  BUNDY. — You  are  not  going  to  with  any 
such  methods  as  that. 
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Mr.  KEIGWIN.— If  I  wanted  to  get  Mr.  Chap- 
man into  tronble,  I  wouldn't  go  at  it  in  that  way. 
I  think  Mr.  Chapman  could  probably  take  care  of 
himself. 

Q.  Now,  Mr.  Chapman,  did  you  prepare  this  last 
answer  yourself  or  was  that  prepared  by  counsel  ? 

A.     That  was  prepared  by  counsel. 

Q.  Then,  as  I  understand,  the  books,  papers,  doc- 
uments and  other  articles  which  were  called  for  by 
this  original  subpoena  of  April,  1907,  and  the  books, 
papers,  documents  and  other  articles  called  for  by 
the  subpoena  of  September,  1907,  at  the  Borah  trial, 
to  which  you  made  your  second  answer,  were  the 
same  books  and  papers  which  you  have  produced 
here  in  response  to  the  subpoena  duces  tecum  issued 
in  this  case,  with  the  exception  of  the  stock-books, 
minutes,  records  of  stockholders,  and  other  corre- 
spondence w^hich  are  properly  on  file  at  the  Eau 
Claire  office,  articles  and  by-laws. 

A.     Yes. 

Q.  So  that  this  mass  of  material  which  you  have 
produced  here  is  precisely  the  same  material  which 
you  had  in  your  possession  in  September,  1907,  and 
in  April,  1907,  at  the  time  these  two  foniier  sub- 
poenas were  served  upon  you*?  A.     Yes. 

Q.  Now  in  these  answers  I  notice  that  you  de- 
cline to  produce  those  papers.  Did  you  produce 
them  ?  A.     No. 

A.  In  the  proceedings  had  upon  the  original  sub- 
poena duces  tecum,  that  of  April,  1907,  requiring 
you  to  produce  those  papers  before  the  Grand  Jur}^ 
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the  Court  held  that  you  were  in  contempt  for  refus- 
ing to  produce  them,  I  believe.  A,     Yes. 

Q.     And  you  were  thereupon  committed  ? 

A.     Yes. 

Q.  And  thereupon  you  sued  out  this  petition  for 
habeas  corpus  which  has  been  put  in  evidence  here 
to-day,  upon  which  you  were  released  by  Judge  Gil- 
bert? A.     Yes. 

Q.  And  the  proceedings  upon  that  writ  of  habeas 
corpus  constituted  the  case  of  Ex  parte  Chapman, 
which  you  referred  to  yesterday  ?        A.     Yes. 

Q.  And  which  case,  I  suppose  you  know,  is  re- 
ported in  the  153d  volume  of  the  Federal  Reporter? 

A.     I  don't  know  where  it  is  reported. 

Q.     The  153d,  isn't  it? 

A.     I  believe  it  is,  but  I  am  not  sure. 

Q.  Now,  Mr.  Chapman,  in  answering  on  both  of 
these  occasions  to  these  subpoenas  duces  tecum  that 
these  pai:)ers  would  tend  to  incriminate  you,  what  did 
you  have  in  mind  as  being  of  an  incriminating  char- 
acter ? 

A.  I  had  no  particular  entry  or  entries  in  min' 
at  that  time. 

Q.  Is  that  all  the  answer  you  wish  to  make  to 
that,  Mr.  Chapman? 

A.  The  answer  was  made  on  advice  of  counsel, 
and  was  made  with  the  iirm  belief  in  our  minds  that 
the  prosecution  of  these  cases  was  in  extremely  un- 
friendly hands,  both  in  the  United  States  land  of- 
fice in  Boise,  and  the  United  States  Attorney's  of- 
fice.    We  also  believed  that  there  was  some  incentive 
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for  the  prosecution  of  these  cases  which  had  been 
instigated  by  the  defense  in  the  Haywood-Moyer 
trials,  which  were  about  to  take  place,  because  of 
the  connection  between  Ex-Governor  Frank  Steun- 
enberg  and  the  Barber  Lumber  Company,  and  his 
connection  in  those  cases.  And  we  also  declined  be- 
cause of  the  statement  which  was  made  in  court  by 
the  United  States  attorney  that  there  was  evidence 
before  the  Grand  Jury — I  read  this  from  this  ex- 
hibit touching  the  acquisition  of  lands  by  the  Bar- 
ber Lumber  Company — of  which  the  witness  Chap- 
man might  be  and  very  likely  was  ignorant,  and 
therefore  he  could  not  be  permitted'  to  be  the  judge 
as  to  whether  or  not  the  evidence  which  he  offered 
is  pertinent.  We  believed  that  the  production  of 
the  books,  without  restriction,  would  place  in  their 
hands  material  which  might  be  construed  to  mean  in- 
criminating evidence  as  against  myself,  and  on  that 
account  we  made  the  answer  that  we  did. 

Q.  Mr.  Chapman,  were  you  implicated  in  any 
way  in  the  murder  of  Governor  Steunenberg? 

A.     Not  that  I  know  of. 

Q.  Governor  Steunenberg  was  a  business  asso- 
ciate and  to  some  extent  a  friend  of  yours,  wasn't 
he  I  A.    He  was. 

Q.  Were  you  ever  charged  or  suspected  of  being 
implicated  in  the  murder  of  Steunenberg'? 

A.  There  have  been  open  rumors  that  the  Barber 
Lumber  Company  might  have  had  an  interest  in  his 
death. 

Q.    Have  you  ever  been  charged  with  being  an  ac- 
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cessory?  A,     I  believe  not. 

Q.  Do  you  believe  that  anyone  ever  suspected 
you  of  being  interested  in  the  assassination  of  Gov- 
ernor Steunenberg?  A.     I  hope  not. 

Q.  You  never  committed  an  assassination  in  your 
life?  A.     No. 

Q.  Do  3^ou  remember  when  Haywood  and  Moyer 
and  others  were  charged  and  tried  with  having  as- 
sassinated Governor  Steunenberg ? 

A.     Very  distinctly. 

Q.     In  what  month? 

A.     I  think  in  the  month  of  April. 

Q.     Of  what  year? 

A.     April  or  May,  in  1907  or  1908—1907,  I  think. 

Q.     Can't  you  be  sure  that  it  was  1907? 

A.     1907,  I  believe. 

Q.  Then  this  second  subpoena  was  served  upon 
you,  and  you  made  answer  to  it  some  five  or  six 
months  after  the  termination  of  that  trial,  did  3^ou 
not?  A.     I  think  it  was  after. 

Q.  Did  you  still  have  any  apprehension  that  you 
might  remotely  be  implicated  in  the  assassination  of 
Mr.  Steunenberg  ? 

A.  I  don't  think  I  ever  admitted  that  I  might 
have  been. 

Q.  In  what  way  and  to  what  extent  were  you  in- 
fluenced to  apprehend  that  some  incrimination  might 
come  to  you  on  account  of  the  death  of  Governor 
Steunenberg  or  on  account  of  the  proceedings  for 
the  punishment  of  his  supposed  murderers? 

A.     I  don't  think  I  did  in  any  way.     I  mentioned 
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Q.  Did  3'ou  think  that  you  had  been  guilty  of 
that  as  one  of  the  reasons  for  our  believing  that  the 
criminality  *?  A.     No. 

disposition  of  the    prosecution    was    intensely    un- 
friendly and  unfair. 

Q.  Well,  then  I  understand  you  that  the  reason 
that  you  didn  't  want  to  produce  these  books  was  that 
the  sentiments  of  the  persons  concerned  in  the  pros- 
ecution of  Governor  Steunenberg  was  unfriendly  to 
you.  A.     Yes,  one  of  the  reasons,  yes. 

Q.  Well,  now,  isn't  it  a  fact  then,  Mr.  Chapman, 
that  for  the  purposes  of  this  answer  of  yours  the 
murder  of  Governor  Steunenberg  could  be  left  out 
of  consideration? 

A.     So  far  as  I  am  concerned. 

Q.  That  is  to  say,  there  was  nothing  connected 
with  the  taking  off  of  Governor  Steunenberg  that 
led  you  to  apprehend  that  you  might  be  involved  in 
any  criminal  proceeding?  A.     No. 

Q.  You  have  mentioned  the  fact  that  the  district 
attorney  had  said  that  there  was  some  evidence  be- 
fore the  Grand  Jury  touching  the  acquisition  of  these 
titles  by  the  Barber  Lumber  Company  of  which  you 
might  possibly  be  ignorant,  and  have  stated  that  as 
one  reason  for  apprehending  that  these  papers  might 
lead  to  some  incrimination  of  yourself.  Had  you 
been  guilty  of  any  crime  in  connection  with  the  ac- 
quisition of  these  titles? 

A.     Not  to  my  knowledge. 

Q.  Did  you  know  of  any  evidence  which  would 
tend  to  indicate  that  you  had  been    guilty    of    any 
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any  crime'?  A.     No. 

Q,     AVeren't  you  very  well  satisfied  that  you  were 
innocent  of  all  crime?  A.     Yes. 

Q.     And  could  demonstrate  that  fact  if  anybody 
had  the  effrontery  to  charge  you  with  crime? 
A.     With  proper  opportunity,  yes. 
Q.     Then  I  will  confess,  Mr,  Chapman,  I  don't 
see  how  this  evidence  before  the  Grand  Jury  could 
inspire  you  with  any  trepidation, 

A,     I  was  advised  by  counsel  that  it  wasn't  neces- 
sar}^  to  furnish  any  evidence  which  might. 
•     Q.     Was  there  any  evidence  in  here  which  might 
tend  to  incriminate  you? 

A.  In  view  of  the  statement  of  the  United  States 
Attorney,  we  assumed  that  there  might  be. 

Q,     This  evidence  that  you  didn't  know  anything 
about  you  thought  might  tend  to  incriminate  you  ? 
A,    Yes,  so  he  states. 

Mr,  BUNDY. — He  has  indicted  a  whole  bunch  on 
evidence  that  didn't  show  any  incrimination.  He 
has  indicted  a  whole  bunch  that  were  dismissed. 

Mr.  KEIGWIN.— Q.  Mr.  Chapman,  do  you  re- 
member that  when  you  appeared  at  the  trial  of  Sena- 
tor Borah,  in  response  to  this  subpoena  duces  tecum, 
that  Mr.  Bundy,  who  is  now  present,  appeared  as 
your  counsel,  and  offered  this  objection  on  your  be- 
half? 

A.  He  didn't  appear  as  my  counsel.  He  offered 
the  objection,  I  believe,  at  the  request  of  the  attor- 
neys for  Senator  Borah. 

Mr.  KEIGWIN.— You  appeared  as  representing 
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this  witness,  didn't  you^ 

Mr.  BUND Y.— I  didn't.  Of  course  the  record 
will  show  here  that  I  did.  In  court  I  did.  I  will 
state  in  connection  with  this  matter:  I  came  from 
Wisconsin  to  Idaho  at  the  request  of  the  Barber 
Lumber  Company,  knowing  that  there  was  on  file 
here  at  that  time  this  bill  of  complaint  attacking 
the  title  to  their  lands,  and  on  my  arrival  here  at 
Boise  was  informed  that  Mr.  Barber  and  Mr.  Moon 
had  been  arrested  back  in  Wisconsin  on  an  indict- 
ment which  we  had  heard,  from  newspaper  and  other 
reports,  had  been  returned  against  them.  I  came 
to  Boise  for  the  j^urpose  of  being  a  spectator  at  the 
Borah  trial,  never  having  had  anything  whatever  to 
do  with  either  the  civil  or  criminal  action  at  that 
time.  I  sat  around  here,  not  at  the  table,  as  rep- 
resenting Mr.  Borah  or  anyone  else,  during  the  en- 
tire trial.  Senator  Borah — I  had  on  one  or  two  oc- 
casions the  privilege  of  communicating  with  his  at- 
torneys— didn't  want  any  objections  made,  and  prac- 
tically none  were  made.  He  wanted  everything  the 
United  States  offered  to  be  admitted,  and  he  wished 
his  attorneys  to  cross-examine  no  witness  or  make 
any  objection.  When  Mr.  Chapman  was  sub- 
poenaed to  bring  in  the  books,  I  was  requested  by 
Senator  Borah's  attorneys,  not  Mr.  Chapman  at  all, 
to  make  the  objection,  in  form  which  had  been  made 
for  him  before,  and  I  did  so,  not  only  without  the 
request  of  Mr,  Chapman,  but  without  consultation 
with  him,  and  solely  and  entirely  at  the  request  of 
Mr.  Borah's  attorneys,  and  at  that  time  I  had  never 
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made  an  examination  of  the  Barber  Lumber  Com- 
pany's books  or  correspondence,  didn't  assume  to 
advise  one  way  or  the  other,  and  knew  absolutely 
nothing  about  it.  At  the  conclusion  of  the  Borah 
trial  I  sta.yed  at  Boise  a  week  or  ten  days,  during 
which  time  I  made  an  examination  of  the  books, 
and,  with  the  assistance  of  Mr,  Chapman's  office  help, 
prepared  a  list  of  all  their  lands,  and  commenced, 
for  the  first  time,  my  operations  with  this  pending 
civil  suit  and  my  connection  with  the  criminal  suit 
against  Barber  and  Moon.  At  that  time  Mr.  Chap- 
man paid  me  some  money,  which  has  been  shown, 
and  also,  at  my  request,  gave  me  two  checks  which 
I  desired  to  use  in  obtaining  local  counsel  before  I 
left  for  Eau  Claire,  being  the  checks  to  Mr.  Haw- 
ley  and  Mr.  Fraser  put  in  evidence.  The  records 
in  the  Borah  trial  will  undoubtedly  show  that  I  ap- 
peared as  Mr.  Chapman's  attorney,  but  I  sa.y  not  at 
his  request ;  I  did  it  in  the  manner  stated. 

Mr.  KEIGWIN.— Then,  Mr,  Chapman,  as  I  un- 
derstand, without  yourself  knowing  or  believing  that 
there  was  anything  in  these  books  that  would  tend  to 
incriminate  you,  but  upon  the  advice  of  your  coun- 
sel, you  declined  to  produce  these  books,  upon  that 
ground. 

A.  Well,  I  don't  know  that  I  would  want  to  say 
that;  I  didn't  believe  that  there  might  be  something 
in  those  books  that,  under  the  statement  of  Mr. 
Euick,  might  tend  to  incriminate  me. 

Q.  I  want  to  be  perfectly  fair  with  you,  and  I 
want  you  to  make  the  thing  just  as  plain  as  you  can. 
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Do  you  remember  that  on  the  occasion  during  the  trial 
of  William  E.  Borah,  when  you  appeared  in  court 
in  response  to  this  subpoena  duces  tecum,  you  were 
asked  by  Mr.  Rush,  of  counsel  for  the  prosecution, 
this  question:  "Have  you  in  mind  anything  now 
that  would  tend  to  incriminate  you  in  connection 
with  these  books,  any  specific  thing'?"  And  that  af- 
ter the  appearance  of  Mr.  Bundy,  and  his  objection, 
and  the  ruling  of  the  Court  upon  that  question,  you 
answered,  "Yes,  sir."    Do  you  remember  that? 

A.     No,  I  don't  remember  it. 

Q.  Do  you  remember  now  whether  or  not,  as  a 
fact,  that  question  was  asked  you  and  that  answer 
given?  A.     I  don't. 

Q.  Do  you  remember  that  this  question  was  asked 
you  and  this  answer  given  by  you  at  that  trial :  ' '  Will 
you  name  the  books  that  you  have  in  mind  that 
might  incriminate  you?  A.  The  ledger,  cash-book, 
and  journal."     Do  you  remember  that? 

A.  Well,  I  don't  remember  it  as  a  fact,  but  I 
have  no  doubt  that  is  the  answer  given;  those  are 
the  entire  books,  in  fact. 

Q.  Are  those  the  books  that  you  have  produced 
here? 

A.  Those  are  the  books  we  have  produced  here, 
or  the  transcripts  from  them. 

Q,  I  mean,  you  have  produced  here  the  tran- 
scripts from  those  books  which  cover  all  the  sub- 
ject matter  in  the  Borah  trial  and  in  this  trial? 

A.    Yes. 

Q.     Mr.  Chapman,  is  there  any  entry  in  any  of 
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these  transcripts  which  you  have  produced  which 
you  regard  as  tending  to  incriminate  you  in  any  of- 
fense against  the  laws  of  God  or  man? 

A.  Not  if  carried  through,  and  properly  investi- 
gated, and  properly  explained. 

Q.  Do  you  think  that  if  they  were  improperly 
investigated  they  might  tend  to  incriminate  you? 

A.  I  think,  improperly  used,  almost  any  books 
could  be  used  to  incriminate  anyone,  almost  anyone. 

Q.     Even  your  private  expense  account? 

A.     Almost. 

Q.  Mr.  Chapman,  have  .vou  any  objection,  now 
that  it  is  all  over,  to  indicate  to  us  whether  or  not 
you  ever,  in  your  mind,  formed  any  conception  or 
surmise  as  to  any  particular  offense  which  you 
thought  that  an  unfriendly  prosecution  might  be  able 
to  connect  you  with  by  means  of  any  entries  in 
these  books? 

A.     No,  particular  offense, 

Q.  Then  as  I  understand  you,  the  reason  that  you 
didn't  want  to  produce  those  books,  in  April,  1907, 
and  again  in  September,  1907,  was  that  you  thought 
the  prosecution  was  in  unfriendly  hands,  who  might 
make  some  improper  use  of  the  books  ? 

A.     Undoubtedly. 

Q.  And  your  willingness  to  produce  them  to- 
da}'  is  a  compliment  to  Mr,  Gordon  and  myself,  be- 
cause you  don't  think  we  are  so  wicked.  Now,  Mr^ 
Chapman,  you  have  known  Mr.  William  E.  Borah 
for  some  time,  I  think,  quite  intimately. 
A.     Since  1903. 
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Q.  You  have  had  not  only  business,  but  friendly 
social  and  personal,  relations  with  him^ 

A.    Yes. 

Q.  And  were  you  in  conference  with  him  during 
the  time  he  was  on  trial  here?  A.     No. 

Q.  Did  you  have  any  business  with  Senator 
Borah  during  that  period"? 

A.     iSIo,  I  think  not. 

Q.  During  the  time  that  the  Grand  Jury  was  in 
session,  in  April,  1907,  and  after  this  subpoena  had 
been  served  upon  you  for  the  production  of  the  docu- 
ments enumerated  therem,  you  did  produce  a  num- 
ber of  books,  did  you  not,  before  you  refused  to  go 
further  ? 

A.  Yes,  we  offered  to  produce  before  the  Grand 
Jury  just  what  we  produce  here. 

Q.  And  did  you  produce  before  the  Grand  Jury 
what  you  produce  here? 

A.     No,  we  did  not. 

Q.     You  changed  your  mind,  didn't  you? 

A.     No,  they  weren't  willing  to  accept  it. 

Q.     What  did  they  want? 

A.     They  wanted  all  the  books  in  our  custody. 

Q.  And  then  you  took  the  ground  that  they  might 
incriminate  you?  A.     Yes, 

Q.  As  I  understand  then,  your  first  disposition 
was  to  produce  the  books,  retaining  them  in  your 
own  custody,  for  examination  in  the  grand  jury- 
room. 

A.  To  exhibit  just  such  accounts  as  we  have 
given  you  a  transcript  of. 
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Q.  Do  you  mean  exhibit  the  accounts  or  the 
books ! 

A.  Exhibit  the  books  containing  the  accounts, 
those  accounts  in  those  books,  so  far  as  they  related 
to  these  accounts. 

Q.     But  not  the  other  parts  of  the  books? 

A.     Not  the  other  parts. 

Q.  Then  the  contention  between  you  and  the 
Grand  Jury,  and  afterwards  between  you  and  the 
Court,  was  as  to  your  obligation  to  produce  the  books 
in  their  entirety,  was  if? 

A.  Rather  as  to  whether  we  should  give  them 
the  custody  of  the  books. 

Q.  Were  you  willing  to  allow  them  to  examine 
all  the  books,  so  long  as  the  books  remained  in  your 
own  custody,  or  did  you  wish  to  restrict  their  ex- 
amination only  to  those  particular  accounts  which 
you  have  exhibited  here  in  this  proceeding? 

A.  I  offered  the  Grand  Jury  the  ledger  index, 
with  the  statement  that  we  would  go  into  any  of  the 
accounts  w^hich  they  found  the  titles  for  there  that 
had  any  reference  to  the  acquiring  of  timber  lands 
or  perfecting  title  thereto,  but  this  was  before  Mr. 
Ruiek's  statement  in  court  as  to  the  possible  con- 
nection of  my  actions  that  he  could  obtain  from  these 
books. 

Q.  As  I  understand,  you  offered  to  show  them 
the  index  and  turn  to  any  accounts  which  were  in- 
dexed. 

A.  To  explain  wliat  each  individual  account  was, 
and  exhibit  such  accounts  as  had  a  bearing  upon  the 
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acquiring  of  or  perfecting  title  to  timber  lands. 

Q.  But  you  were  not  willing  to  let  the  Grand 
Jury  have  the  physical  possession  of  the  books  and 
examine  the  pages  themselves  % 

A.     No,  except  in  our  presence. 

Q.  Were  you  willing  to  let  them  go  page  by  page 
through  the  books  as  long  as  you  kept  the  manual 
possession  of  the  books'? 

A.  I  refused  to  allow  them  to  go  through  the 
ledger,  but  in  lieu  of  that  offered  them  the  index, 
and  was  willing  to  testify  as  to  any  of  the  accounts 
which  they  found  there,  and  to  exhibit  such  accounts 
as  were  pertinent. 

Q.  Well,  now,  you  got  along  very  amicably  with 
the  Grand  Jury  for  awhile,  didn't  you? 

A.     Yes,  for  a  few  moments. 

Q.  Didn't  you  produce  a  good  many  papers  and 
books  that  they  wanted"? 

A.  We  took  them  into  the  room,  but  the  diffi- 
culty arose  inmiediately. 

Q.  You  mean  they  wanted  to  keep  possession  of 
them?  A,    Yes. 

Q.  You  did  hand  in  some  deeds  and  letters  and 
other  documents,  did  you  not,  which  you  allowed 
them  to  keep*? 

A.  Yes,  you  have  them  here ;  those  w^ere  furnished 
them;  it  is  all  a  matter  of  record. 

Q.  The  subpoena  for  the  deeds  was  a  separate 
subpoena*? 

A.  It  was  a  separate  subpoena,  tw^o  separate  sub- 
poenas. 
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Q.    And  you  responded  to  both?  A.    Yes. 

Q.  But  when  it  came  to  the  production  of  the 
books,  then  you  had  trouble  with  the  Grand  Jury"? 

A.    Yes. 

Q.  Did  you  liave  any  conference  with  Senator 
Borah  in  regard  to  that  matter? 

A.  Well,  when  the  subpoena  was  first  served,  I 
took  it  to  Senator  Borah,  as  our  attorney,  and  he 
immediately  advised  me  to  get  other  counsel,  that 
he  didn't  want  to  take  any  part  in  the  advice  W'ith 
reference  to  our  action  in  the  matter. 

Q.     What  ground  did  he  give "? 

A.  The  assumption  was,  or  rumor  was,  or  he  had 
known  of  the  fact  that  he  was  under  indictment. 

Q.     Was  he  indicted  at  that  time? 

A.  I  don't  remember  as  to  that,  but  it  was  cur- 
rently rumored  that  he  was. 

Q.  Did  he  tell  you  that  he  was  indicted,  or  that 
he  was  going  to  be? 

A.  Well,  that  he  was  going  to  be,  or  that  there 
was  some  talk  of  it,  that  he  might  be. 

Q.  Mr.  Chapman,  do  you  remember  while  you 
were  before  the  Grand  Jury,  I  mean  during  the  pe- 
riod of  your  attendance  upon  the  Grand  Jury,  Sen- 
ator Borah  came  to  your  house  late  in  the  evening 
and  asked  you  to  go  down  town  with  him  and  had 
some  conference  with  j^ou  about  what  you  should 
do  in  respect  of  these  books  and  other  matters? 

A.  Senator  Borah  never  came  to  my  house  in 
his  life. 

Q.    Your  hotel? 


vs.  The  Barber  Lumher  Company.         2955 

(Testimony  of  L.  G.  Chapman.) 

A,     No,  nor  where  I  roomed  or  boarded. 

Q.     I  mean,  of  course,  .your  lodgings. 

A.     No. 

Q.  Is  it  not  a  fact  that  Senator  Borah  found  you, 
either  at  your  house  or  your  office,  or  somewhere 
else,  on  the  evening  before  the  day  on  which  you 
refused  to  produce  these  books  in  the  Grand  Jury 
room,  and  went  with  you  to  the  office  of  the  Barber 
Lumber  Company,  and  spent  some  time  in  going  over 
the  books  and  papers'? 

A.  No,  I  don't  think  Senator  Borah  ever  saw 
the  inside  of  the  books. 

Q.  He  was  not  in  the  office  of  the  Barber  Lum- 
ber Company  during  that  period  of  your  attendance 
upon  the  Grand  Jury? 

A.     Not  to  my  recollection. 

Q.     You  are  sure  he  was  not  there  at  night  1 

A.  No,  I  know  he  wasn't  there  at  night.  Sena- 
tor Borah  come  to  Judge  Price's  office  one  night 
when  Mr.  Fraser,  Mr.  Price,  and  myself  were  there, 
and  remained  about  five  minutes,  and  left,  and  dur- 
ing that  time  there  was  no  talk  about  our  case  at 
all. 

Q.    Whose  office  was  this"? 

A.     Judge  Price's. 

Q.  Judge  Price  and  Mr.  Fraser  were  your  coun- 
sel in  the  proceedings  before  the  Grand  Jury,  were 
they  not?  I  think  you  said  that  Judge  Price  and 
Mr.  Fraser,  or  one  of  them,  prepared  this  answer 
that  you  made  to  the  order  of  Judge  Beatty? 

A.    Yes. 
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Q,  And  did  they  prepare  the  answer  yon  made 
in  the  Borah  trial"? 

A.     Mr.  Fraser,  I  think,  prepared  it. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Chapman,  about  these  books,  I  think  in 
a  few  words  maybe  I  can  make  a  better  record  on 
these  books  than  my  friend  Mr.  Gordon  has.  Are 
the  transcripts  of  books  which  you  have  produced 
here,  and  which  have  been  offered  in  evidence,  ac- 
curate, true,  and  correct  copies  of  the  original  books 
which  you  keep  for  the  Barber  Lumber  Company 
in  this  city?  A.     Yes. 

Q.  Have  the  Barber  Lumber  Company  now,  or 
had  they  at  any  time  since  you  have  had  an  office 
here,  had  any  other  books,  or  records  in  which  you 
keep  any  accounts  or  any  part  of  the  accounts  with 
reference  to  the  money  paid  for  and  expenses  in- 
curred in  buying  and  procuring  timber  lands  in  this 
state  ?  A.    No. 

Q.  So  that  the  transcripts  we  have  here,  Mr. 
Chapman,  are  a  complete  and  full  record  of  all  the 
accounts  of  every  kind  and  character  relating  to  the 
subject  of  lands  in  this  state?  A.     Yes. 

Q.  Are  you  perfectly  willing  to  give  to  these 
gentlemen  representing  the  Government  the  physical 
possession  of  your  books  to  let  them  search  for  any 
additional  accounts?  A.     Yes. 

Q.  Now  at  the  time  this  Grand  Jury  was  in  ses- 
sion Mr.  Ruick  was  district  attorney,  w^as  he  not, 
Mr.  Chapman?  A.    Yes. 
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Q.  And  was  it,  or  was  it  not,  currently  reported, 
general  rumor,  through  the  city  here,  that  the  in- 
dictments which  were  threatened  against  Mr.  Bar- 
ber, Mr.  Moon,  Mr.  Borah,  and  others  had  certain 
relation  to  the  political  fight  that  was  on  here? 

A.     Yes. 

Q.  The  anti-Borah  fight,  as  it  was  called,  wasn't 
it?  A.     Yes. 

Q.  And  was  it  also  generally  reported  here,  and 
believed  by  you  and  others,  that  these  indictments 
were  procured  and  were  sought  against  the  Barber 
Lumber  Company  and  its  officers  for  the  effect  it 
would  have  upon  the  community  and  the  jurors  in 
the  approaching  trials  of  Meyer  and  Haywood,  for 
the  murder  of  Grovernor  Steunenberg  ? 

A.    Yes,  it  was. 

Q.  Governor  Steunenberg  was  generally  known 
here  to  have  been  intimately  connected  with  and  as- 
sociated with  the  Barber  Lumber  Company  in  its 
enterprises,  was  he  not?  A.     Yes. 

Q.  And  it  was  general  talk  and  general  supposi- 
tion, and  you  were  so  advised  by  people  living  here, 
were  you  not,  Mr.  Chapman,  that  there  would  be  an 
attempt  made  to  discredit  the  Barber  Lumber  Com- 
pany because  of  some  supposed  effect  it  would  have 
by  putting  Governor  Steunenberg  under  a  cloud  with 
the  jurors'?  A.     Yes. 

Q.  I  will  ask  you  as  to  whether  or  not  you  were 
so  advised  by  counsel  who  represented  you,  and  oth- 
ers here  supposed  to  be  familiar  with  the  trend  of 
events  here?  A.     I  was. 
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Q.  If  you  had  had  confidence  that  the  officers  of 
the  United  States  Government,  in  charge  of  the 
Grand  Jury,  or  prosecuting  attorney's  office,  would 
have  given  you  and  tlie  Barber  Lumber  Company 
honest  and  fair  treatment,  as  these  gentlemen  are 
giving  us,  would  there  have  been  any  objection  what- 
ever to  have  produced  anything  and  everything  you 
had?  A.     No. 

Q.  Was  your  refusal  prompted,  in  part  at  least, 
by  the  fear  that  any  evidence  j'ou  mi^ht  furnish  to 
the  then  prosecuting  attorney's  office  would  be  used 
as  a  basis  around  which  to  build  up  a  perjured  cause? 

A.     I  was. 

Q.  I  will  ask  you  one  further  question,  Mr.  Chap- 
man— 5'ou  needn't  answer  it  unless  3'ou  want  to — 
as  to  whether  or  not  it  was  generally  and  currently 
talked  here  that  N.  M.  Ruick,  who  at  that  time  was 
in  charge  of  the  district  attorney's  office  in  this  city, 
was  acting  as  attorney  for  the  federation  of  min- 
ers, financing  the  defense  of  Mej^er  and  Haywood. 
You  needn't  answer  that  unless  you  want  to;  maybe 
you  won't  want  to  go  that  far, 

A.     Well,  I  don't  believe  I  will  answer  that. 

Q.  It  was  general  talk  here;  I  won't  hesitate  to 
say  it.  Mr.  Chapman,  in  estimating  and  cruising 
timber  lands  through  the  Boise  Basin,  Crooked 
river,  Clearwater,  all  through  this  section  of  the 
country,  have  you  limited  such  cruising  to  lands  that 
you  have  owned  or  had  immediate  prospect  of  pur- 
chasing? A.     No. 

Q.     State  what  has  been  the  policy  with  reference 
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to  the  company  as  to  its  cruising  i 

A.  The  policy  of  the  company,  and  the  instruc- 
tions to  cruisers,  are  and  always  have  been  to  al- 
ways get  estimates  on  all  lands  bearing  timber,  in 
the  vicinity  in  which  they  were  working,  if  it  was 
possible  in  the  limit  of  time  which  they  had  at  their 
disposal. 

Q.  I  will  ask  you  what  the  policy  of  the  North- 
western Lumber  Company  was,  back  in  Eau  Claire, 
as  to  timber  lands  which  they  didn't  own  and  had 
no  immediate  prospect  of  buying? 

A.  Always  to  get  estimates  on  all  lands  that  were 
tributary  to  any  mill. 

Q.  It  was  generally  know  that,  sooner  or  later, 
they  would  naturally  be  in  the  market,  if  it  was  trib- 
utary to  that  particular  millf  A.     Yes. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Mr.  Chapman,  Mr.  Gordon  and  I  have  gone 
very  carefully,  not  to  say  suspiciously,  through  this 
mass  of  correspondence  which  you  have  produced 
here  from  your  files,  as  embodying  all  the  corre- 
spondence had  between  your  office  and  the  Eau  Claire 
office  in  respect  of  the  acquisition  of  titles  in  this 
State,  and  we  have  been  unable  to  find  in  any  of  these 
letters  anything  that  points  towards  any  criminality 
on  your  part.  Do  you  know  of  anything  of  that  kind 
in  these  letters'?  A.     I  do  not. 

Q.  Then  I  think  it  may  be  agreed  that  these  let- 
ters contain  nothing  which  would  tend  in  any  way 
to  criminate  you,  I  mean  to  convict  you  of  any  of- 
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fense.  A.     Why,  I  think  not. 

Mr.  KEIGWIN.— For  that  reason,  we  don't  offer 
these  letters  in  evidence. 

Mr.  BUNDY.— There  is  one  thing— I  believe  I 
mentioned  it  once  before — gentlemen;  there  were  a 
great  many  letters ;  when  you  got  back  to  Eau  Claire 
you  will  find  a  great  many  letters  written  at  this  end 
of  the  line  by  Mr,  Chapman  to  Eau  Claire,  I  think, 
probably  on  his  first  trip  out  here,  and  there  being 
no  office  here  there  were  no  copies  kept. 

Mr.  GORDON.— That  was  between  the  time  of  his 
first  visit  in  1903,  and  when  he  returned  in  1904  and 
opened  up  his  books  ? 

Mr.  BUNDY. — Yes,  you  will  find  quite  a  number 
of  original  letters  on  file  back  east  of  which  there  are 
no  copies  on  file  here,  because  they  had  no  office. 

R  ecross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Chapman,  something  was  said  yesterday 
about  you  paying  bills  here  of  Barber  and  Moon. 
You  don't  know  what  money  Mr.  Barber  and  Mr. 
Moon  have  been  paying  mo  in  that  criminal  matter, 
do,  you?  A.     No,  I  don't. 

(Witness  excused.) 
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the  Complainant.] 

EDWAED  E.  GARRETT,  produced  as  a  witness 
on  behalf  of  complainaut,  being  first  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Edward  E.  Garrett? 

A.     It  is. 

Q.     What  is  your  occupation,  Mr.  Garrett  1 

A.     I  am  in  the  land  practice,  land  attorney. 

Q.  Did  you  ever  hold  any  Government  position 
in  the  State  of  Idaho  %  A.     Yes. 

Q.     What  was  \i% 

A.  I  was  receiver  of  public  moneys,  for  some- 
thing over  nine  years,  up  until  the  22d  of  January, 
1908. 

Q.     Receiver  of  public  moneys  %  A.     Yes. 

Q.  Is  that  what  they  call  receiver  of  the  land  of- 
fice? A.    Usually,  yes. 

Q.  And  your  office,  prior  to  January,  1908,  was 
in  the  land  office,  as  receiver,  at  Boise,  for  nine  years'? 

A.    Yes. 

Q.  Mr.  Garrett,  during  your  incumbency  as  re- 
ceiver of  what  is  commonly  knowm  as  the  land  office, 
at  Boise,  did  you  make  any  investigation  of  certain 
entries  in  your  office  of  timber  and  stone  claims,  or 
timber  and  stone  filings,  or  filings  upon  timber  land 
under  the  Timber  and  Stone  Act,  of  the  entries  of 
one  Arthur  Anderson,  or  Harvey  H.  Wells,  Abel  E. 
Hunter,  James  T.  Ball,  and  Albert  P.  Nugent? 
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A.  Those  entries  were  under  investigation  in  the 
land  department,  and  cases  involving  the  entries 
were  tried  in  the  office  by  me,  yes. 

Q.  State  how  those  cases  were  brought  to  your  at- 
tention originally. 

Mr.  BUNDY. — The  record  in  the  eases  is  all  in 
evidence,  Mr.  Gordon. 

A.  Originally  they  were  called  to  my  attention 
by  the  filings  made  by  the  parties  named,  in  the  fall, 
September,  I  believe,  1901;  subsequently,  after 
proofs  had  been  offered,  certain  investigations  were 
made  by  the  special  agent  service,  and  charges  were 
filed,  which  were  brought  to  my  attention,  and,  grow- 
ing out  of  these  charges,  these  hearings  were  had,  and 
the  entries  investigated  were  canceled. 

Mr.  GORDON. — Q.  The  hearings  were  had  be- 
fore whom*? 

A.  Before  the  land  office;  I  presided  in  those 
cases. 

Q.  Now,  do  you  remember  of  a  general  order  of 
the  Commissioner  of  the  General  Land  Office  or  of 
the  Secretary  of  the  Interior  suspending  a  number 
of  entries,  or  was  it  a  general  order,  or  do  you  know 
of  a  general  order  to  that  effect  ? 

A.  Prior  to  the  time  these  filings  were  made,  I 
think  on  July  13,  1901,  there  was  a  general  order 
made  suspending  final  action  in  our  office  on  timber 
and  stone  entries,  of  timber  entries  in  the  district. 

Q.  And  how  long  did  that  order  remain  in  force 
and  effect? 

A.     That  order  was  effective  until  in  June,  1902, 
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when  there  was  a  new  order,  modif.yin^  or  changing, 

practically  annulling,   that   order,   issued,   I   think 

about  the  8th  of  June,  1902,  about  June  6th  or  8th, 

about  that  time;  I  haven't  recently  examined  the 

record. 

Q.  And  at  that  hearing  why  did  you  hold  those 
entries  for  cancellation '? 

Mr.  BUNDY.— I  object  to  that.  The  best  evi- 
dence are  the  pleadings  and  decision  in  the  case,  all 
of  which  are  in  evidence. 

A.  We  held  them  for  cancellation  because  the  evi- 
dence disclosed  that  they  were  fraudulent  under  the 
land  law^s. 

Q.  (By  Mr.  GORDON.)  And  will  you  state  who 
appeared  as  counsel  on  behalf  of  the  claimants'? 

A.  Before  the  local  office,  Harry  S.  AVorthman 
and  Frank  Martin.  In  the  appeals,  I  think  Mr. 
Martin  prosecuted  the  appeals,  though  I  think  Mr. 
Worthman  remained  in  the  case. 

Q.     You  mean  he  remained  as  attorney  of  record? 

A.  He  remained  as  attorney  of  record  in  the  case, 
yes. 

Q.  Now  was  Mr.  Martin  in  the  case  when  the 
hearings  began? 

A.  No.  Under  the  regulations,  the  entries  were 
suspended  on  these  charges  of  the  special  agent ;  no- 
tice of  that  order  of  suspension  issued  to  the  entry- 
men,  and  in  response  to  that  they  applied  for  hear- 
ings. In  those  motions  Worthman  was  the  attorney, 
and  when  the  hearings  were  ordered,  on  the  day  of 
trial  Worthman  appeared  as  their  attorney.     The 
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Government  was  represented  by  special  agent  Sharp, 
and  at  the  beginning  of  the  trial  Milton  G.  Cage  was 
associated  with  Mr.  Sharp.  At  that  time,  Mr, 
Worthman,  after  some  consultation,  asked  that  Mr. 
Martin  be  associated  with  him  in  the  case,  and  Mr. 
Martin  entered  into  the  case  at  that  time,  and  con- 
ducted the  trial  on  behalf  of  the  defendants,  that  is, 
on  behalf  of  the  defendants  Anderson,  Harvey  H. 
Wells,  James  T.  Ball,  and  Abel  Edward  Hunter;  the 
case  against  Nugent,  as  I  remember,  went  by  default ; 
he  made  no  appearance,  and  default  judgment  was 
taken. 

Q.  Mr.  Garrett,  do  you  know  one  William  H. 
Taylor,  who  at  one  time  was  a  timber  cruiser  and  at 
the  present  time  is  a  member  of  the  legislature  of  the 
State  of  Idaho?  A.    Yes. 

Q.  Do  you  remember  of  him  coming  to  the  land 
office,  where  you  were  the  receiver,  and  getting  some 
plats  with  reference  to  land  up  on  the  Crooked  Eiver  ? 

A.  No,  I  don't  remember  of  him  getting  any  plats 
particularly  for  those  lands,  or  any  particular  land; 
he  used  to  be  connected  with  land  matters,  and  would 
frequently  examine  plats  and  records,  but  I  don't 
remember  of  him  getting  ])lats  particularly  for  that 
locality. 

Q.  Well,  when  lands  are  opened  to  entry,  public 
lands  are  opened  to  entry,  what  was  the  custom  of 
your  office  as  to  having  plats  showing  the  land  that 
was  opened  to  entry "? 

A.  Well,  we  had  the  plats  of  the  official  surveys ; 
we  had  plats  of  official  surveys  of  all  the  public  lands 
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that  had  been  surveyed  in  the  district,  and  those  plats 
shows  all  entered  lands,  and  the  vacant  lands,  showed 
the  status  in  a  general  wa}^  of  all  the  surveyed  lands 
in  the  district. 

Q.  When  any  of  those  lands  were  entered,  would 
there  be  any  reference  made  to  it,  or  any  mark  made 
on  those  maps  indicating  that  the  lands  so  entered 
had  been  entered,  before  final  proof  ? 

A.  Yes,  any  filing  or  any  entry,  filing  or  entry  or 
application  which  acted  as  a  segregation  of  the  lands, 
such  as  an  application  for  timber  and  stone  entry,  or 
homestead  entr}^,  or  scrip  filing  of  any  kind,  was  en- 
tered first  upon  the  plats  at  the  time  the  application 
was  made  and  filing  tendered. 

Mr.  KEIGWIN.— Q.     You  mean  the  first  notati.m 
of  the  application  would  be  made  on  the  plats'? 
A.    Yes. 

Q.  And  the  entry  of  the  application  would  after- 
wards be  transferred  to  the  tract-books? 

A.  The  notations  would  be  made  subsequently  on 
the  register's  and  tract-books.  The  plats  were  pic- 
tures of  the  laud,  and  those  were  always  kept  right 
up  to  date;  in  some  instances  the  entries  wouldn't  be 
transferred  on  the  tract-books  for  some  little  time. 
The  segregation  was  always  noted,  however,  imme- 
diately on  the  plats. 

Mr.  GORDON.— Q.  Then  the  first  thing  done  by 
you  in  your  office  when  an  application  for  entry  was 
made  was  to  indicate  on  the  map  that  that  application 
had  been  made  for  entry  ? 

A.     Yes,  that  was  the  practice  of  the  office,  always 
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to  make  the  first  entry,  or  immediately  to  make  nota- 
tion on  the  plats.  The  plats  then  showed  at  all  times 
the  status  of  the  lands,  or  put  one  on  inquiry  as  to  the 
status  of  an}^  of  the  lands.  If  there  was  a  pending 
application — sometimes  an  application  would  come  in 
that  would  be  suspended  for  final  action,  for  instance, 
a  second  homestead  application,  or  a  homestead  ap- 
plication that  was  not  complete,  that  didn't  meet  the 
full  requirements  of  the  regulations,  and  some  ad- 
ditional evidence  was  required — a  notation  of  that 
would  be  made  on  the  plats,  though  not  a  permanent 
entry  would  be  made  on  the  plats  at  that  time,  so 
that  the  plats  showed  at  all  times  practically  the 
status  of  the  lands,  or  there  would  be  such  a  notation 
as  would  put  one  on  inquiry  as  to  any  particular 
tract. 

Q.  Would  that  entr}^  be  made  before  there  was 
any  notation  of  it  in  the  books  by  name  and  descrip- 
tion? 

A.  Why,  usually,  yes;  always  it  would  be  made 
upon  the  plat  immediately  after  presentation.  It 
might  be  made  in  fact  simultaneously  on  some  other 
record  or  plat,  and  it  might  be  made  on  the  record 
before  on  the  ])lat,  but  it  would  be  made  on  the  plat 
at  the  time  of  application. 

Q.  Was  there  ever  an  occasion  while  you  were  in 
the  land  office  that  the  ]3lats  and  maps  of  land  open 
to  entry,  either  under  the  Timber  and  Stone  Act,  or 
the  Homestead  Act,  that  the  notations  indicating 
wdiether  or  not  there  had  been  an  entry,  an  applica- 
tion to  enter,  any  lands,  public  lands,  open  to  entr}^, 
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were  not  kept  up  with  the  books  in  your  office  show- 
ing the  same  condition  of  the  land,  or  applications 
for  entry? 

A.  There  might  have  been  now  and  then  an  over- 
sight as  to  some  particular  filing,  but  none  for  any 
length  of  time  or  for  any  number  of  filings,  no. 
What  I  mean  is,  that  an  application  which  should 
be  segregated  on  the  plat  might  have  been  presented 
and  overlooked  by  an  officer  or  clerk  temporarily,  but 
there  wouldn't  be  any  general  oversight  of  that  kind; 
it  would  be  very  unlikely  that  there  was  any  such 
case  as  that,  that  is,  any  number  of  them  at  one  time. 

Q.  Then  I  understand  you  to  mean  that  there 
might  have  been  one  or  two  entries  marked  on  the 
books  that  temporarily  or  for  a  few  days  might  not 
appear  on  the  plats  as  showing  that  an  entry  had  been 
made  or  an  application  had  been  made. 

A.  What  I  mean  is,  there  might  have  been  a 
clerical  error  or  clerical  omission  for  an  entry,  but 
there  was  no  general  omission  of  that  kind  that  I  re- 
member of;  there  probably  wasn't,  very  likely  was 
none. 

Q.  Was  there  ever  a  time  while  you  were  em- 
ployed as  receiver  of  the  land  office  that  there  would 
be  entries  of  any  great  number — 

Mr.  BUNDY. — He  just  said  there  wasn't. 

Mr.  GORDON. —  — which  were  omitted  from  the 
plat? 

A.  No,  I  am  quite  positive  there  was  not  any 
great  number. 

Q.     During  the  whole  time  you  were  employed  in 
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the  land  office  was  the  condition  of  the  records  such 
that  if  a  person  came  to  the  hind  office  and  was  asked 
or  asked  and  was  shown  pLats  of  townships,  were  the 
plats  in  such  a  condition  that  he  couldn't  tell  whether 
or  not  large  bodies  of  land  had  been  entered? 

A.  Well,  if  he  was  a  competent  man,  familiar 
with  the  plats,  he  certainly  could  have  told  the  status 
of  the  lands,  or  if  he  had  asked  he  would  have  been 
told  the  status  of  them,  and  the  plats  would  indicate 
the  status  of  them.  There  might  be  parties  that 
would  come  and  couldn't  read  the  notations  on  the 
plats,  couldn't  comprehend  them,  but  the  plats  would 
indicate  the  status  of  the  lands,  as  I  have  said. 

Q.  Do  you  remember  when  township  6  north, 
range  4  east,  was  opened  to  entry  by  the  public? 

A.     Yes. 

Q.     State  when  that  was. 

A.  The  State 's  preference  right  of  entry  expired, 
as  I  remember  it  now,  on  September  12,  1903,  which 
was  Saturday,  and  they  were  opened  to  general  en- 
try by  the  public  on  September  14th,  1903. 

Q.  How  did  the  State  indicate  what  selection  they 
had  made? 

A.  I  think  it  was  on  the  last  day,  on  Saturday, 
the  12th  of  September,  1903,  that  the  State  filed  its 
selection  of  lands  in  that  township,  indicated  it  by 
their  selection  list. 

Q.  And  do  you  remember  what  time  of  the  da}" 
that  was?  A.     That  the  State  filed? 

Q.    Yes. 

A.     No,  not  exactly ;  it  occurs  to  me  though  that  it 
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was  in  the  afternoon, 

Q.     Do  3HIU  know  what  time  in  the  afternoon  ? 
A,     No,  I  don't  remember. 

Q.  And  that  act  of  filing  the  plat  or  the  list  indi- 
cating what  the  State  had  selected  in  township  6-4, 
did  that  indicate,  or  did  that  give  the  public  a  right 
to  enter  that  day,  or  did  you  receive  entries  before 
Monday? 

A,  We  didn't  receive  any  private  entries,  or  en- 
tries by  individuals,  until  Monday.  There  was  a 
great  many  inquiries  about,  a  number  of  inquiries 
about  the  o]3ening  of  that  ])lat  township  and  several 
others  that  were  opened  at  the  same  time.  That  was 
the  ruling  we  made,  that  they  were  not  open,  the 
lands  in  those  townships  were  not  open,  or  any  town- 
ship where  the  State  had  made  application  for  sur- 
vey, were  not  open  until  the  expiration  of  the  State's 
preference  right  of  entry.  That  would  apply  to  slbj 
township  except  where  they  showed,  the  applicant 
showed  a  preference  right  of  entry  by  reason  of  set- 
tlement antedating  the  time  the  State's  right  at- 
tached, 

Q.  Now,  was  there  anything  peculiar  about  the 
manner  in  which  the  persons  that  subsequently  filed 
in  6-4  arrived  at  the  land  office  1 

A.  Well,  there  was,  the  moment  the  plats  were 
opened,  the  lands  were  opened  to  entry,  there  was  a 
line-up,  what  we  call  a  line-up,  in  the  land  office ;  the 
applicants  were  in  line,  ready  to  file. 

Mr.  KEIGWIN.— Q,  What  day  was  that,  Mr. 
Garrett? 
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A.  That  was  Monday,  September  l-t,  1903,  as  I 
remember. 

Mr.  GORDON. — Were  you  at  the  land  office  on  the 
Sunday  prior  to  that  ?  A.     Yes. 

Q,     And  were  there  any  people  in  line  that  day  ■? 

A.  They  were  in  line  at  the  front  door,  lined  up 
at  the  front  door  all  day  Sunday,  I  think;  I  think 
the  line  started  Saturday  afternoon,  as  I  remember, 
or  Saturday  evening,  and  I  think  it  was  longer  Mon- 
day morning  than  it  was  even  Sunday  evening ;  there 
was  more  Monday  morning  than  there  was  Sunday 
evening  or  Saturday  evening. 

Q.     Did  you  know  most  of  the  persons  in  line  *? 

A.     I  knew  a  number  of  them. 

Q.  And  were  their  entries  received  according  to 
the  place  they  held  in  line  % 

A.  Yes,  they  were  received  according  to  the  place 
they  held  in  line  at  nine  o'clock  Monday  morning; 
there  were  some  in  line  prior  to  that  time  that  weren't 
in  line  at  nine  o'clock. 

Q.  Do  you  know,  can  you  call  the  name  of  any 
persons  who  had  been  in  line  and  had  lost  their  place 
in  line'? 

A.  Well,  I  think  I  could  perhaps  indicate  that  by 
calling  the  names  of  several  who  were  in  line  at  nine 
o'clock  and  weren't  in  line  prior  to  that  time;  that 
is,  there  had  been  some  substituted;  evidently  they 
had  someone  standing  in  line  holding  their  place  for 
them;  and,  as  I  remember  it  now,  there  was  some 
complaint  to  me  because  of  that;  there  were  some 
people  in  the  rear  of  the  line  who  were  interested  in 
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lands  over  in  township  9  north  2  east,  and  9  north  3 
east,  over   on  the   Payette   River,  who    complained 
abont  this  shifting. 

Q.  Do  you  know^  how  many  persons  w^ere  in  line 
Monday  morning  at  nine  o 'clock  1 

A.  Well,  not  exactly ;  it  was  something  like  thirty 
or  more. 

Q.  And  can  yon,  by  looking  at  this  book,  which 
is  a  record  from  the  local  land  office,  tell  how  those 
entries  were  made,  the  iirst  ones  that  were  made  ? 

A,  Yes,  Margaret  Scully  was  the  first  one  in  line 
at  the  time  the  door  was  opened  at  nine  o'clock  that 
morning. 

Q.  Do  you  remember  whether  Margaret  Scully 
was  in  line  Monday  morning,  or  whether  someone 
was  holding  her  place  in  line  for  her? 

A.  She  w^as  in  line  at  the  time  the  office  opened 
at  nine  o'clock;  she  wasn't  in  line,  however,  the  Sun- 
day preceding;  she  didn't  hold  the  position  in  line 
before  that,  in  fact  wasn't  in  line  before  that. 

Q.  Do  you  know  who  was  holding  the  place  in 
line  number  one? 

A.  It  occurs  to  me  that  there  was  a  man  by  the 
name  of  George  Chapman. 

Q.     Who  is  George  Chapman? 

A.  Well,  he  is  an  old-timer  here  in  town,  an  old 
man. 

Q.     What  was  his  occupation? 

A.     Really  I  don't  know;  I  have  known  of  him — 

Q.     Is  he  a  police  officer  or  bailiif  ? 

A.     No,  he  was  a  man  I  had  known  about  town. 
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Q.     Or  constable? 

A.  No,  lie  was  not  an  officer  of  any  kind  that  I 
know  of;  I  think  that  he  has  held  a  position  as  con- 
stable, or  some  such  ofl&ce. 

Q.     Was  he  a  well-known  character  about  town? 

A.     Yes,  I  think  so. 

Q.  Now,  who  was  the  second  person  in  line  that 
you  know  of? 

A.  The  next  one  in  line  at  the  time  the  office 
opened  was  George  G.  Eagleson. 

Q.  I  wish  you  would  state  the  order  in  which  the 
entries  were  made  in  6-4  on  that  day,  the  14th  of 
September. 

A.  Following  George  G.  Eagleson  was  Mary  J. 
Eagleson,  Wheeler  H.  Martin,  Thomas  L.  Martin, 
Anna  Fisher,  Harvey  A.  Pugh,  Frederick  A.  Vahl- 
berg — 

Q.     Did  he  make  an  entry  in  6-4? 

A.     No.     George  Lee  Zmmiermann — 

Q.     I  am  asking  who  got  the  6-4  entries. 

A.  I  will  indicate  that.  Jacob  C.  Allmon,  and 
Allmon  F.  Church.  The  last  five  named,  lieginning 
with  Pugh  and  ending  with  Church,  made  entries 
of  lands  in  township  9  north,  2  east,  commonly 
known  as  the  Dry  Buck  section.  They  were  local 
mill  men  of  that  locality.  That  township  was 
opened  at  the  same  time  as  6  north  range  4  east. 
The  next  following  Church  was  Lorin  T.  Kinert, 
Joseph  Penrod,  Alexander  T.  Ellis,  Charles  W, 
Clawson,  Frank  P.  Martin,  Joseph  Ehrmautrout, 
Jr.,  George  R.  Avery,  Andrew  Campbell,  Wilbert  R. 


vs.  The  Barber  Lumber  Company.         2973 

(Testimony  of  Edward  E.  Garrett.) 
Reeves,  Willis  A.  Ross,  Josie  N,  Ross,  Margaret 
Ehrmantrout,  Plarry  B.  Noble,  Cleora  N.  Snow, 
William  R.  Coleman,  Charles  B.  Faraday,  Rice  J. 
Harbaugli,  August  Johnson;  in  township  9  north, 
range  2  east,  Lester  N.  Simpson,  9  north  2  east ;  John 
K.  Woodburn  in  6  north  4  east;  William  B.  David- 
son, 6  north,  4  east.  There  were  some  more  entries 
made  that  day,  but  those  are  all  I  could  say  were  in 
line  at  the  time  the  office  was  opened. 

Q.  Now  will  you,  or  have  you,  indicated  all  that 
are  entered  that  day  who  did  not  make  entries  in 
what  is  known  as  6-4? 

A.  In  the  liiie-up  I  have  named,  I  have  indicated 
those  that  filed  on  lands  not  in  township  6  north, 
range  4  east. 

Q.  Now  will  you  state  the  persons  that  made  en- 
tries in  6-4,  September  14,  1903,  that  were  not  in  the 
line-up  ? 

A.  Following  those  that  I  have  named  were — all 
the  6-4  that  entered  that  day  have  been  named. 

Q.  Now,  those  whom  you  have  named  that  did 
not  make  entries  in  6-4  on  that  day,  were  they  in  the 
line-up?  A.    No. 

Mr.  BUNDY.— You  don't  mean  that,  Mr.  Garrett. 

A.     Perhaps  I  didn't  understand  the  question. 

Q.     (Last  question  read  by  stenographer.) 

A.  Those  that  I  named  as  having  made  entries  in 
township  9  north,  range  2  east,  were  in  the  line-up, 
yes. 

Q.  And  held  the  number  of  place  in  the  line  cor- 
responding to  the  entry?  A.    Yes. 
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Q.  Now,  do  you  know,  of  any  of  those  persons  in 
the  line-up  who  had  persons  hold  places  for  them  in 
the  line  I 

A.  There  was  no  ladies  in  line  Sunday  evening ;  a 
number  of  persons  who  were  in  the  line-up  Sunday 
evening  didn't  make  filings,  and  I  understood  that 
they  were  holding  places  for  women,  and  for  some 
of  the  men  who  made  filings,  but  I  am  not  positive  as 
to  that. 

Q.  Do  you  remember  how  many  entries  were 
made  in  6-4  on  September  14,  1903  ? 

A.     I  will  have  to  count  then — twenty-five. 

Mr.  BUND Y.— You  have  got  them  all  here ;  there 
is  no  use  in  counting  them;  there  is  twenty-six. 

The  WITNESS.— I  make  it  twenty-five. 

Mr.  GORDON.— Q.  Did  the  description  in  the 
filing  papers  filed  on  September  14th,  1903,  of  any 
of  the  entrymen  overlap  or  run  into  the  entry  of  any 
other  entryman'? 

A.  There  were  no  conflicts  of  entries  in  that 
township  at  that  time,  or  the  applications. 

At  this  time  an  adjournment  was  taken  until  ten 
o'clock,  A.  M.,  Monday,  March  8th,  1909,  at  which 
time,  pursuant  to  adjournment,  the  taking  of  testi- 
mony was  resumed,  the  Examiner  and  counsel  for  the 
respective  parties  being  present,  and  Mr.  Edward  E. 
Garrett  resuming  the  witness-stand. 

Mr.  GORDON.— Q.  Mr.  Garrett,  I  understood 
you,  when  you  were  on  the  stand  before,  to  say  that 
there  was  a  general  order  of  suspension  of  entries 
under  the  Timber  and  Stone  Act  some  time  in  1901. 
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I  will  ask  you  to  look  at  book  marked  "Department 
Letters  April  9,  March  22,  1901  and  1902,"  and  state 
what  that  book  is, 

A.  This  is  a  file  of  letters  from  the  general 
land  office  to  the  local  land  office  at  Boise,  covering 
the  dates  mentioned. 

Q.  I  will  ask  you  if  you  find  that  general  order 
of  suspension  in  that  book. 

A.  Yes,  letter  of  July  13,  1901,  suspended  final 
action  in  the  local  office  on  all  timber  and  stone  en- 
tries in  the  district. 

Q.  All  timber  and  stone  entries  in  the  Boise  land 
district?  A.    Yes. 

Q.  I  will  ask  you  to  read  that  letter  into  the  rec- 
ord.    I  first  ask  you  by  whom  is  the  letter  signed  1 

A.     Binger  Herman. 

Q.     Who  was  Binger  Herman? 

A.     Commissioner  of  the  General  Land  Office. 

"Department  of  the  Interior. 

General  Land  Office,  Washington,  D.  C. 

July  13,  1901. 
Register  and  Receiver, 

Boise,  Idaho. 
Gentlemen : 

This  Department  has  reason  to  believe  that  at- 
tempts are  being  made  to  make  fraudulent  entry 
under  the  timber  and  stone  laws  of  valuable  timber 
lands  in  the  Boise,  Idaho,  land  district,  and  that  a 
great  number  of  applications  have  been  made  under 
said  act,  and  that  the  date  fixed  for  making  proof 
on  same  begins  with  this  month  and  extends  to  Octo- 
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ber,  1901.  I  enclose  herewith  copy  of  office  circular 
of  instructions  'P'  of  May  14,  1895,  relating  to  the 
taking  of  final  proofs  in  public  land  cases,  and  you 
are  advised  that  said  regulations  are  still  in  force, 
and  must  hereafter  be  strictly  complied  mth,  par- 
ticularly that  portion  of  said  circular  which  pre- 
scribes that  'all  necessary  oral  cross-examinations 
will  be  made  by  attesting  officers  to  further  test  the 
good  faith  of  claimants  and  witnesses.' 

In  the  timber  and  stone  entries  above  referred  to, 
it  is  the  desire  of  this  office  that  the  special  attention 
of  each  entryman  and  proof  witness  be  called  to  sec- 
tion 5390  of  the  Eevised  Statutes  relative  to  the 
crime  of  perjury,  and  that  they  be  thoroughly  cross- 
examined  on  all  points  bearing  on  their  good  faith. 
To  this  end  a  list  of  questions  to  be  used  by  you  in 
cross-examination  of  parties  making  final  proof  un- 
der the  timber  and  stone  act  and  their  witnesses  is 
being  prepared,  and  will  be  transmitted  to  you.  In 
the  meantime  you  will  cross-examine  the  parties  in 
the  manner  deemed  best  by  y(ni,  and  issue  no  final 
certificate  on  any  such  timber  and  stone  entries,  but 
transmit  same  to  this  office,  with  your  opinion,  in 
each  ease. 

You  will  not  confine  your  inquiries  and  cross  ex- 
amination to  the  forms  and  questions  sent  you,  but 
each  answer  of  the  party  and  his  witnesses  must  be 
followed  with  such  further  questions  as  may  be 
necessary  to  elicit  the  whole  truth.  I  will  not  be  sat- 
isfied with  any  j)roof  taken  in  a  perfunctory  man- 
ner.    With  such  proof  you  will  submit  your  joint  re- 
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port  as  to  the  conduct  and  bearing  of  the  party  and 
his  witnesses  while  giving  their  testimony. 
Very  resi3ectfully, 
(Signed)     BINGER  HERMAN, 

Commissioner. ' ' 

This  letter  was  initialed  P.  A.  W.  S.  and  O.  K.'d 
by  initialing  W.  D.  H.  Possibly  I  could  explain  that 
letter  somewhat. 

Mr.  GORDON.— Well,  explain  that  letter  as  best 
you  can. 

Mr.  BUNDY. — What  do  you  mean  by  explaining 
the  letter? 

A.  Well,  I  hajDpen  to  know  the  occasion  for  writ- 
ing this  letter. 

Mr.  BUNDY. — You  happen  to  know  why? 

A.  Yes,  why  this  letter  was  written  and  the  cir- 
cmnstances  at  that  particular  time. 

Mr.  BUNDY.- — I  think  you  had  better  confine 
yourself  to  reading  the  letter. 

Mr.  GORDON. — Will  you  explain,  if  you  know, 
why  that  letter  was  written  ? 

Mr.  BUNDY. — I  object  as  incompetent,  irrelevant 
and  immaterial,  and  calling  for  hearsay  evidence. 

A.  In  the  fore  part  of  the  summer  of  1901,  I 
think  in  the  beginning,  possibly  as  early  as  in  May, 
1901,  a  large  number  of  timber  filings  were  made 
along  the  Payette  River,  the  North  Fork  of  the 
Payette  River. 

Mr.  BUNDY. — I  object  to  that  statement  as  in- 
competent, irrelevant,  and  immaterial,  not  the  best 
evidence  of  what  entries  were  made  in  the  land  office. 
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Mr.  GORDON.— Proceed,  Mr.  Garrett. 

A.  And  about  the  first  of  July  there  had  been 
perhaps  something  like  seventy-five  or  one  hundred 
entries  in  that  locality  made,  or  filings,  and  the  spe- 
cial agent  of  the  Secretary,  not  the  special  agent  of 
the  general  land  office,  but  the  special  representative 
of  the  Secretary  of  the  Interior,  Mr.  Beverley,  came 
to  the  land  office  and  found  that  these  filings  were 
l>ending,  and  that  the  proofs  would  be  heard  during 
the  latter  part  of  August,  and  in  September,  up  till 
about  the  first  of  October.  At  the  time  he  was  here 
there  was  no  filings  made  in  the  Boise  Basin  or 
Crooked  River  sections,  and  he  was  here  for  the  pur- 
pose of  cross-examining  the  entiymen  for  these 
Payette  River  filings,  and  made  a  report,  after  con- 
ferring with  m^^self,  that  called  forth  this  letter. 
Later,  when  other  entries  were  made,  this  order  was 
held  by  the  local  office,  by  the  register  and  myself,  to 
affect  all  entries,  until  it  was  modified,  even  others 
that  were  not  pending  at  the  time  it  was  written. 

Q.  Now,  I  will  ask  you  what  counties  are  in- 
cluded in  the  Boise  land  district. 

A.  Boise  County,  Ada  County,  Canyon  County, 
Washington  County,  portions  of  Owyhee,  Elmore, 
and  Idaho  counties. 

Q.  Now,  do  you  know  in  what  sections  these  Pay- 
ette Lumber  Company  entries  or  Payette  entries 
were  made  that  you  have  referred  to,  what  town- 
ships % 

A.  Yes,  townships  ranging  from,  or  rumiing 
from  11  north,  3,  4,  and  5  east,  to  18  north,  2,  3,  and 
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4  east,  along  the  North    fork  and    some  along   the 

Middle  fork  of  the  Payette  River. 

Q.  Now,  do  yon  know  what  townships  compose 
what  is  called  the  Boise  Basin? 

A.  Well,  the  Boise  Basin  proper  lays  in  town- 
ships 6  north,  4,  5,  6  east,  7  north,  4,  5,  6  east,  and  8 
north,  4,  5,  and  6  east. 

Q.     You  say  township  6  north  7  and  8  ? 

A,     6  north,  4,  5,  and  6. 

Q.  Well,  now,  what  townships  compose  what  is 
commonly  known  as  the  Crooked  River  country  that 
has  been  referred  to  here  a  good  deal? 

A.  Well,  the  Crooked  River  and  its  tributary 
drains,  I  think,  6  north,  part  of  6  north,  6  east,  6-7, 
possibly  some  of  6-8,  and  7  north,  6,  7  and  8  east;  I 
am  not  so  positive  just  the  townships  along  in  that 
locality. 

Q.  Now,  after  this  letter  or  general  order  that 
you  spoke  of,  of  July  13,  1901,  did  you  treat  all  en- 
tries made  in  your  office  in  the  Boise  land  district 
the  same  way  as  you  did  the  Payette  entries  % 

A.  All  timber  and  stone  filings,  and  entries,  yes, 
up  until  the  time  of  the  modification  of  the  order  by 
general  land  office  letter  of  June  6,  1902. 

Q.  And  during  that  time,  or  during  that  period, 
can  you  recall  any  entries  that  were  held  up,  or  any 
entries  that  weren't  passed  on  final  proof? 

Mr.  BUNDY.— I  object  to  his  testifying  to  the 
records  of  the  land  office;  the  records  are  the  best 
evidence  of  what  were  held  up. 

Mr.  GORDON.— I  will  ask  you,  Mr.  Garrett,  if 
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you  will  go  into  the  land  office  and  g'ct  the  land  office 

records  that  will  show  that,  please. 

Mr.  BUNDY. — We  will  agree  that  every  timber 
and  stone  entry  made  in  the  Boise  Basin  prior  to 
June  6,  1902,  final  proof  was  held  up  at  Washington. 
That  was  true,  wasn't  it,  Mr.  Garrett? 

A.  Say  all  timber  and  stone  proofs  were  held  up 
during  that  period, 

Mr.  BUNDY. — Including  all  that  were  named  in 
the  bill.  We  will  stipulate  and  admit  that  every 
timber  and  stone  entry  made  which  is  mentioned  in 
the  bill  of  complaint  in  this  action,  or,  if  you  prefer, 
every  timber  and  stone  entry  made  in  the  Boise 
Basin,  the  final  proof  of  which  was  submitted  before 
June  6,  1902,  was  held  up,  pending  the  approval  at 
Washington  hj  the  Department  of  the  final  proof 
offered.  That  is  as  I  understand  it,  Mr.  Garrett ;  if 
that  isn't  correct,  you  will  correct  me. 

A.  Those  were  suspended  and  reported  to  AVash- 
ington  for  consideration,  not  pending  approval ;  they 
were  reported  back  for  approval  and  action  b}^  the 
local  office. 

Mr.  BUNDY. — That  refers  to  every  timber  and 
stone  entry  made  in  the  Boise  land  office  prior  to 
June  6,  1902,  including  all  these  lands,  and  all  others. 

Mr.  GORDON.— Now,  I  understand  then  that  af- 
ter this  order  of  suspension  all  entries  had  to  be  re- 
ferred to  Washington, 

A.     Yes. 

Q.  And  then  were  sent  back  for  approval  by  the 
local  land  office. 
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A.     All  timber  and  stone  proofs. 

Q.  Do  you  remember  of  any  that  were  referred 
to  Washington  and  then  sent  back  for  your  approval, 
or  the  approval  of  the  local  land  office,  that  were  held 
up? 

Mr.  BUNDY. — Do  you  mean  that  were  suspended, 
Gordon  ? 

Mr.  GORDON.— Yes. 

A.  During  the  fall  and  winter  of  1901  and  1902, 
the  fall  and  winter  and  sj^ring  of  1902,  something 
like  seventj'-five  to  one  hundred  entries,  proofs,  un- 
der the  timber  and  stone  law  had  been  made  for  lands 
in  the  Boise  Basin.  Along  in  April,  1902,  these 
proofs  were  reported  back,  referred  back  by  the  gen- 
eral land  office  in  batches  for  the  action  of  the  local 
office. 

Q.     Referred  back  to  the  general  land  office"? 

A.  Referied  back  by  the  general  land  office  to  the 
local  office  for  the  action  of  the  local  office. 

Q.  Were  all  of  those  entries  passed  by  you,  or 
were  they  held  up  % 

A.  No,  they  came  back,  as  I  said,  in  April,  be- 
gan in  April ;  they  came  back  in  batches ;  I  think  they 
were  all,  or  nearly  all,  of  them  Boise  Basin  proofs, 
and  the  instructions  accompanying  these — 

Mr.  BUNDY. — Were  the  instructions  in  writing? 

A.     Yes. 

Mr.  BUNDY. — I  object  to  the  witness  testifying 
to  any  instructions  from  the  General  Land  Office 
which  are  in  writing. 

Mr.  GORDON. — I  hand  you   paper,  being  letter 
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dated  April  22,  1902,  signed  Binger  Herman,  and  ask 

YOU  what  that  paper  is. 

A.  This  is  a  letter  from  the  General  Land  Office, 
signed  Binger  Herman,  with  a  stamp  transmitting — 

Q.     Is  it  approved  ? 

A.  Yes — Referring  back  a  large  number  of  tim- 
ber and  stone  proofs  that  had  been  suspended  under 
that  general  order. 

Q.  I  will  ask  you  to  read  the  letter.  I  show  you 
letter  of  April  10,  1902,  and  ask  you  what  that  is. 

A.  This  is  also  a  letter  from  the  General  Land 
Office,  referring  back  timber  and  stone  proofs  that 
had  been  suspended  under  that  general  order,  for  the 
action  of  the  local  office. 

Q.     B}^  whom  is  that  letter  signed? 

A.     By  Binger  Herman. 

Q.  And  both  of  them  were  received  by  you  at  the 
local  land  office,  were  they?  A.     Yes. 

Q.     Now,  I  will  ask  you  to  read  those  two  letters. 

Ans.    "Department  of  the  Interior. 

General  Land  Office,  Washington,  D.  C., 

April  10,  1902. 
Register  and  Receiver, 

Boise,  Idaho. 
Gentlemen : 

By  letter  'P'  of  July  13,  1901,  you  were  instructed 
as  follows:  (Then  follows  letter  that  has  already 
been  read  into  the  record).  In  accordance  with  said 
instructions,  you  have  transmitted  to  this  office  a 
large    number  of    timber  and    stone    entries    upon 
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which  final  proof  lias  been  made  but  no  final  cer- 
tificate has  been  issued  thereon. 

A  careful  examination  of  the  final  proof  in  each 
of  the  said  cases  embraced  in  the  attached  list  in- 
dicates that  you  have  fully  complied  with  said  in- 
structions, and  discloses  the  following  facts: 

First.  That  due  proof  by  publication  of  inten- 
tion to  submit  final  proof  before  you  was  given  by 
each  applicant,  with  the  names  of  proof  witnesses. 

Second.  That  at  the  appointed  time  and  place 
proof  was  submitted,  and  section  5392  of  the  Revised 
Statutes  in  regard  to  perjury  was  read  to  each  claim- 
ant and  witness  who  were  examined,  in  accordance 
with  the  usual  form  4-371. 

Third.  That  correct  answers  were  given  by  the 
parties  in  each  case,  showing  their  good  faith  and 
compliance  with  the  law. 

Fourth.  You  have  submitted  your  joint  opinion 
in  each  case,  in  which  you  say  substantially  that  the 
regulations  relative  to  the  method  of  taking  such 
proofs  were  carefully  followed,  that  the  questions 
propounded  to  the  claimant  and  witnesses  were  ex- 
plained fully  when  necessary,  that  you  are  satisfied 
that  the  answers  were  made  understandingly,  that 
you  believe  the  entryman  is  making  the  purchase  as 
a  bona  fide  investment  for  himself,  and  you  therefore 
recommend  that  the  entry  be  allowed.  In  view  of 
the  foregoing,  I  return,  under  separate  cover,  the 
papers  in  the  filings  mentioned  in  the  attached  list. 
You  are  directed  to  carefully  re-examine  same  and 
consider  any  information  bearing  on  the  good  or 
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bad  faith  of  the  eutrymaii  which  may  have  come  to 
you  since  date  of  the  final  proof,  and  if  you  are  satis- 
fied beyond  question  that  the  claimant  is  acting  in 
good  faith,  that  he  made  the  entry  for  his  own  use 
and  benefit,  and  has  not  sold  or  mortgaged  the  land, 
you  will  issue  the  final  certificate  in  each  case  on  re- 
ceipt of  the  purchase  money.  You  will  return  the 
entry  papers  to  this  office  with  your  regular  monthly 
abstract  of  lands  sold. 

In  connection  with  these  entries  (which  appear  to 
be  situated  within  the  "Boise  Basin"  or  "Idaho  City 
Basin")  you  are  advised  that  a  certificate,  under  the 
seal  of  the  auditor  and  recorder  of  Boise  County, 
Idaho,  has  been  filed  in  this  office,  of  which  the  fol- 
lowing is  a  copy: 
'  State  of  Idaho, 
•Dounty  of  Boise, — ss. 

I,  Joseph  Penrod,  ex-officio  recorder  in  and  for 
Boise  County,  State  of  Idaho,  do  hereby  certify  that 
r  am  the  sole  custodian  of  the  records  and  files  of 
said  Boise  County.  I  further  certif}^  that  there  are 
no  agreements,  contracts,  bonds,  deeds,  conveyances, 
piDwers  of  attornej'S,  or  other  instruments  on  file  or 
of  record  in  my  office  purporting  to  convey  or  affect 
the  title  to  any  timber  land,  or  any  interest  therein, 
situated  within  Boise  Basin,  or  Idaho  City  Basin, 
Boise  County,  Idaho,  that  no  such  instruments  have 
been  filed  or  recorded  in  my  office  during  the  two 
years  last  past. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  Idaho  City,  Idaho,  this 
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4th  day  of  April,  1902. 

[Seal]  JOSEPH  PENROD, 

Ex-officio  Recorder. 
Very  respectfully, 
(Signed)  BINGER  HERMAN, 

Commissioner." 
"Boise,  Idaho,  Land  District. 
List  of  timher  and  stone  sworn  statements  upon 
which  proofs  have  been  made,  but  no  final  certifi- 
cates have  been  issued,  referred  to  in  Commissioner's 
letter  ''P"  of  April  10,  1902,  to  the  Register  and 
Receiver. 

No.  of  Sworn     Date  of  Proof.        Name. 
Statement. 

Samuel  Greig. 
Margaret  Pearson. 
Sarah  Greig. 
Wm.  R.  Simmons. 
Louis  K.  Burns. 
Henry  F.  Benedix. 
Gustave  A.  Rothine. 
John  W.  Lusk. 
Arthur  Anderson. 
William  Pearson. 
Laura  Lusk. 
Edward  J.  Davis. 
Mark  T.  Coffin. 
Fred  R.  Walker. 
Joseph  M.  Hollister. 
Leonora  Hollister. 
Dean  West. 


287 

Feb. 

20, 

1902, 

289 

a 

20, 

1902, 

288 

a 

20, 

1902, 

267 

( ( 

12, 

1902, 

278 

it 

14, 

1902, 

272 

ii 

13, 

1902, 

279 

a 

14, 

1902, 

2"68 

a 

6, 

1902, 

226 

Dec. 

5, 

1902, 

276 

Feb. 

13, 

1902, 

269 

a 

13, 

1902, 

255 

Jan. 

21, 

1902, 

254 

a 

21, 

1902, 

253 

ii 

21, 

1902, 

251 

Oct. 

21, 

1902, 

252 

Jan. 

21, 

1902, 

248 

(( 

16, 

1902, 
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249 

4k 

16,  1902, 

John  J.  Keane. 

257 

tt 

^,  1902, 

Lewis  L.  FolsoHL 

258 

tk 

^,  1902, 

WnL  W.  Abram>. 

181 

Sept  30,  1901, 

Emergine  E.  Soule. 

181 

Oct 

7,  1901, 

Harrv  Y.  Robertson. 

188 

(C 

9,  1901, 

Greorge  C.  Fitschen. 

186 

«« 

14,  1901, 

John  McBimey. 

193 

<« 

n,  1901, 

Nathan  M.  Gardner. 

150 

«« 

11,  1901, 

Gnnder  G.  Rogstad. 

196 

ce 

15,  1901, 

Gns  H.  Harver. 

197 

a 

15,  1901, 

Addie  M.  Harvey. 

198 

&£ 

?W,  1901, 

Frank  Richardson. 

200 

Not. 

.    5,  1901, 

Helen  Ellsworth. 

203 

(t 

9,  1901, 

Henrr  A.  Snow. 

210 

it 

15,  1901, 

Hiram  H.  Hnrlbnrt 

201 

ti. 

14,  1901, 

Herbert  F.  Strong. 

206 

tn 

14^  1901, 

Julia  M.  Anderson. 

202 

14,  1901,    Beckwith  E.  Barteau. 

212 

44 

21,  1901, 

Daniel  H- Flahiff. 

214 

44 

23,  1901, 

Chas.  J.  Burchard. 

187 

Oct 

9,  1901, 

Ida  B.  Fitschen. 

1^ 

•♦ 

8,  1901, 

Fred  Brown- 

218 

XOT. 

•27.  1901. 

Jam^  H.  Hamilton. 

213 

■• 

29,  1902. 

Minnie  &iow. 

(Formerly  Lyons.) 

242 

Jan. 

9,  1902, 

George  W.  Moyer. 

244 

•• 

9,  1902, 

Edward  N.  Crawford. 

246 

44 

13,  19(e, 

John  Bates. 

183 

Oct 

7,  1901, 

Andrew  R.  Robertson." 

Here  an  adjoumment  was  taken  until  two  o'clock. 

at  which 

rime. 

pursuant 

to  adjoumment  the  taking 
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of  tpsdriinwmy  wa.<v  inf^smnfM**!^  ihip^  KxamJiM^r  and  ffiwinsrf 

for  tine  icspeetiTe  parties  Iwing;  porescnt,,  and  Mr. 
Edward  E.  Game'tt  resmmiQig'  tihie  witmess-stamd- 

Mr.  GORDOX-— Mr.  Garrett  I  think  when  we  ad- 
journed Ton  had  jnst  eimelnded  reading  into  the  rec- 
ord the  letter  of  the  Commissioner  of  idie  General 
Land  Office  of  April  10, 1902. 

A»     jies. 

Q.  I  sltow  yon  letter  dated  April  22,  1902,  ad- 
dressed to  the  Bister  and  ReeeiTer,  Boise,  Idahoi, 
s]g:ned  Binger  Herman^  and  ask  yon  if  yon  reeeired 
that  letter,  and  whether  yon  reeeired  it  from  Binger 
Herman^  the  Conunissioner  of  the  General  Land 

A.  Yes,  this  is  a  letter  received  while  I  was  re- 
ceiver in  the  land  oflSee,  from  the  Commis^oner  of 
the  General  Land  Office,  Binger  Herman. 

Q.  I  win  ask  yon  to  read  that  letter  into  titie  rec- 
ord, please. 

A.  "Departmient  of  the  Ijitcrior, 

General  Land  Office,  Washington,  D.  C, 

April  22, 1902. 
Register  and  Receiver, 

Boise,  Idaho. 
Gentlemen: 

By  letter  'P'  of  April  10,  1902, 1  transmitted,  for 
yonr  action,  a  list  of  forty-five  final  procxfe  on  entries 
under  Idie  Timber  and  Stone  Aet  on  which  no  final 
certificates  had  been  issued,  it  appearing  that  my  in- 
stmetions  of  Jnly  13, 1901,  relative  to  eross-e-xamina- 
tiodnis  of  claimants  and  proof  witnesses  had  been  foDy 
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complied  with  and  no  fraud  found.  I  transmit  here- 
with a  list  of  about  seventy-five  similar  final  proofs 
on  timber  and  stone  entries  which  have  been  ex- 
amined by  this  office  and  found  regular  on  their  face 
and  apparently  made  in  good  faith  for  the  sole  use 
and  benefit  of  the  entrymen.  Said  proofs  will  be 
returned  to  your  office  under  separate  cover. 

You  are  directed  to  kindly  re-examine  same  and 
consider  an}^  information  bearing  on  good  or  bad 
faith  of  the  entrymen  which  may  have  come  to  you 
since  date  of  the  final  proof,  and  if  you  are  satisfied 
beyond  question  that  the  claimant  is  acting  in  good 
faith,  that  he  made  the  entry  for  his  own  exclusive 
use  and  benefit,  and  has  not  sold  or  mortgaged  the 
land,  you  will  issue  the  final  certificate  in  each  case 
on  receipt  of  the  purchase  money. 

You  will  acknowledge  the  receipt  of  said  final 
proofs  and  return  all  upon  which  final  certificates 
may  be  issued  by  you  to  this  office,  with  your  regular 
monthly  abstract  of  lauds  sold. 

Very  respectfully, 

(Signed)  BINGER  HERMAN, 

Commissioner." 

The  list  referred  to,  attached,  reads: 
"Boise,  Idaho,  Land  District. 

List  of  Timber  and  Stone  Sworn  Statements  upon 
which  proofs  have  been  made  but  no  final  certificates 
have  been  issued,  referred  to  in  Commissioner's  let- 
ter "P"  of  April  22,  1902,  to  the  Register  and  Re- 
ceiver. 
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Sworn 
Statement.     Date  of  Proof.  Name. 
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152 

Sept 

.14 

1901, 

Thomas  Davis,  Jr. 

156 

16, 

1901, 

Mary  C.  Hamilton. 

157 

16, 

1901, 

Max  S.  Kern. 

158 

17, 

1901, 

Hugh  B.  Fulton. 

159 

18, 

1901, 

Nellie  V.  Sinsel. 

160 

a 

18, 

1901, 

Charles  J.  Sinsel. 

161 

18, 

1901, 

Mary  S.  Haines. 

164 

18, 

1901, 

Walter  E.  Pierce. 

165 

18, 

1901, 

Georgie  Pierce, 

175 

27, 

1901, 

Libbie  Wood. 

176 

27, 

1901, 

Allan  E.  Wood. 

178 

27, 

1901, 

Annie  E.  Berendes. 

179 

24, 

1901, 

John  W.  Eastbridge. 

180 

24, 

1901, 

James  H.  Miller. 

182 

24, 

1901, 

Thomas  S.  McAloney 

195 

Jan. 

14 

1902, 

Fay  D.  Young. 

204 

Nov 

13 

,  1901, 

Patrick  H.  Downs. 

208 

i  i 

18 

1901, 

George  Henault. 

215 

a 

30 

1901, 

William  F.  Snow. 

219 

Dec. 

12 

1901, 

John  I.  Wells. 

220 

a 

12 

1901, 

Homer  C.  Granger. 

221 

a 

12 

1901, 

Jennie  E.  Wells. 

223 

li 

13 

1901 

Caleb  L.  Thompson. 

224 

u 

10 

1901, 

Harvey  H.  Wells. 

225 

a 

10 

,  1901, 

Albert  P.  Nugent. 

227 

u 

10 

1901, 

Abel  E.  Hunter. 

228 

a 

10 

1901, 

James  T.  Ball. 

232 

a 

13 

,  1901, 

Thaddeus  M.  Glass. 

236 

u 

13 

,  1901, 

Louisa  Wilson, 
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237 

ii 

19, 

1901, 

Kate  Hunter. 

238 

u 

19, 

1901, 

Michael  Koppas. 

239' 

ii 

19, 

1901, 

George  N.  Cutler. 

245 

Jan. 

14, 

1902 

William  B.  Lawler. 

250 

ii 

16, 

1902, 

Oral  Dye. 

259 

li 

24, 

1902 

Henry  L.  Clyne. 

260 

it 

28, 

1902, 

Charles  Nelson. 

261 

a 

28, 

1902 

Lewis  Mbler. 

262 

11 

29, 

1902, 

Louisa  B.  West. 

263 

a 

29, 

1902, 

Gustave  A.  Link. 

264 

a 

29, 

1902, 

Mary  Link, 

266 

Feb. 

5, 

1902 

Nels  Erickson. 

271 

a 

2, 

1902, 

David  Taylor. 

272 

<(. 

7, 

1902, 

Nellie  Crawford. 

273 

it 

11, 

1902, 

Harry  A.  Partridge. 

274 

ii 

12, 

1902, 

Walter  L.  Harrison. 

275 

(( 

7, 

1902, 

Lorin  Case. 

280 

u 

26, 

1902, 

Evelyn  O'Farrell. 

282 

Feb. 

24, 

1902, 

Edwin  H.  George. 

283 

a 

24, 

1902, 

John  C.  Cobban. 

284 

it 

24, 

1902, 

Mary  L.  Cobban. 

286 

ii 

20, 

1902, 

Charles  A.  Walker. 

290 

a 

25, 

1902 

William  B.  Haight. 

292 

Mch 

.     5 

,  1902 

,     Charles  E.  Frederick 

299 

a 

11, 

1902 

Samuel  W.  SAvan. 

294 

a 

6, 

1902 

Lelia  Lee. 

295 

a 

6, 

1902 

Ida  M.  Briggs. 

296 

ii 

6, 

1902 

Dora  C.  Burns. 

297 

n 

7, 

1902 

John  U.  Cassell. 

298 

( ( 

7, 

1902 

John  P.  Gary. 

300 

ii 

11, 

1902 

Emma  Swan. 
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Uriah  Flint. 

John  F.  Teada. 

Uriah  F.  McBurney. 

Lottie  L.  Stephenson. 

Martin  S.  Stephenson. 

James  0.  Baker. 

William  F.  Eoberts. 

Wilbert  F.  Wilmot. 

Alexander  J.  Rowan. 

Mack  Gillum. 

Althea  Gillum. 

Henry  Rice. 

John  C.  Monroe. 

Charles  M.  Wilmot. 

Mary  A.  Monroe." 
After  you  received  those  let- 
ters that  you  have  just  read  into  the  record,  what, 
if  anything,  did  you  do  in  compliance  with  the  in- 
structions contained  therein? 

A.  I  didn't  issue  the  final  papers  or  final  certi- 
ficate, or  receipt  rather,  until  after  the  regulations 
had  been  modified  and  there  had  been  some  corre- 
spondence in  regard  to  the  matter. 

Q.  How  much  later  w^re  the  regulations  made 
and  the  correspondence  thereto,  just  as  near  as  you 
can  tell? 

A.     Well,  the  regulations  I  refer  to  is  that  letter 
of  June  6,  1902,  modifying  the  former  requirements. 
Q.     Why  didn't  you  comply  with  those  instruc- 
tions? 

A.     Well,  since  the  proofs  had  been  offered  and 


301 

''  12,  1902 

302 

"  12,  1902 

303 

"  13,  1902 

304 

'     13,  1902 

305 

*  14,  1902, 

306 

'  20,  1902 

307 

'  20,  1902, 

308 

'     19,  1902, 

309 

'     28,  1902, 

312 

'  18,  1902, 

313 

'     27,  1902, 

314 

'  28,  1902, 

315 

'  21,  1902, 

316 

'  26,  1902, 

317     Ar 

)ril  7,  1902, 

Mr.  GOR] 

DON.— Q. 

2992  The  United  States  of  America 

(Testimony  of  Edward  E.  Garrett.) 
the  return  of  these,  since  the  proofs  had  been  offered, 
we  had  taken  the  proofs,  and  the  return  of  these  pa- 
pers, by  these  letters  I  had  become  convinced  that 
there  was  fraud  in  connection  with  the  entries,  and 
under  those  instructions  I  refused  to  allow  them. 

Q.  Xow,  I  will  ask  you  whether  or  not  these  en- 
tries that  are  attached  to  these  two  letters  are  pa- 
pers, proof  papers,  that  you  had  forwarded  to  the 
General  Land  Office  in  compliance  with  the  general 
order  of  July  13,  1901. 

A.  Yes,  those  were  proofs  that  had  been  filed 
subsequent  to  that  order,  offered  subsequent  to  that 
order,  and  that  had  been  forwarded,  under  instruc- 
tions in  that  order,  to  the  General  Land  Office. 

Mr.  BUXDY, — Did  I  understand  you  to  say  that 
you  didn't  issue  final  certificates'? 

A.  I  testified  that  I  didn't  follow  the  instructions 
immediately,  until  after  there  had  been  some  cor- 
respondence and  the  regulations  had  been  modified. 

Mr.  Bt'NDY.— That  is,  up  to  June  6th? 

A.  Yes,  those  instructions  were,  if  you  will  note, 
were  that  if  we  were  satisfied  beyond  question  that 
they  were  regular  we  should  issue  the  papers.  "We 
held  those  proofs,  those  letters,  for  some  time,  await- 
ing developments,  and  finally,  in  May,  we  reported 
to  the  Commissioner  that  we  weren't  satisfied  be- 
yond question  that  these  entries  were  regular,  and 
asked  for  further  instructions. 

Mr.  BL^NDY. — Were  those  reports  in  writing? 

A.     Yes,  we  reported  in  writing. 

jVIr.  BUXDY. — We  object  to  the  evidence,  as  the 


vs.  The  Barber  Lumber  Company.         2993 

(Testimony  of  Edward  E.  Garrett.) 
report  is  the  best  evidence, 

Mr.  GORDON. — Have  you  a  copy  of  those  reports 
here  ? 

A.  There  is  a  copy,  yes;  I  didn't  report  person- 
ally. 

Q.     Is  it  in  those  books? 

A.     I  didn't  report  personally. 

Mr.  BUNDY. — That  is  the  reason  I  am  objecting 
to  your  testifying  personally;  I  want  to  see  what  you 
did  report. 

A.  The  report  I  refer  to  is  quoted  in  the  commis- 
sioner's letter  of  June  6, 1902. 

Mr.  GORDON.— Your  letter  was  May  9th,  was  it? 

A.    Yes. 

Mr,  BUNDY. — Is  that  the  whole  report,  do  you 
think  1 

A.  It  is  in  quotation  marks  there;  the  signatures 
are  not  on. 

Mr.  BUNDY, — Does  it  contain  the  whole  report? 

A,  The  purport  of  the  report  is  all  there;  that 
letter  was  shown  to  me  this  morning,  I  believe,  and 
that  is  where  I  saw  that;  I  knew  I  had  seen  that  re- 
port; of  course  the  original  report  isn't  here, 

Mr.  BUNDY. — The  letter-press  copy  of  it  would 
be  wouldn't  it?  A,     Yes, 

Mr,  GORDON,— Counsel  for  the  defense,  Mr,  Gar- 
rett, asked  for  your  report  to  the  Commissioner  that 
you  referred  to,  and  I  ask  you  if  you  have  a  letter- 
press copy  of  that  report. 

A.  Yes,  I  have  in  my  hand  a  letter-press  copy  of 
the  report. 
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Q.  I  shall  ask  you  if  you  sent  the  original  of  that 
report  to  the  Commissioner  of  the  land  office  the 
date  that  the  letter  is  dated. 

A.  Yes,  the  original  of  this  was  sent  to  the  Com- 
missioner of  the  General  Land  Office. 

Q.  I  will  ask  you  to  read  the  letter-press  copy  of 
that  letter. 

A.  This  is  letter  on  page  330  of  receiver's  letters 
to  the  Commissioner  of  the  General  Land  Office, 
from  December  7,  1901,  to  September  6,  1902. 

''Boise,  Idaho.  May  9,  1902. 
Hon.    Commissioner   of   the    General   Land    Office, 

Washington,  D.  C. 
Sir: 

Referring  to  your  letters  'P'  of  April  10th  and 
22nd,  1902,  in  the  matter  of  timber  and  stone  entries 
upon  which  final  proof  has  been  made  but  no  final 
certificate  and  receipt  issued,  in  which  letters  you 
direct  us  as  to  the  cases  returned:  'to  carefully  re- 
examine same  and  consider  any  information  bearing 
on  the  good  or  bad  faith  of  the  entrymen  which  may 
have  come  to  you  since  date  of  final  proof,  and  if  you 
are  satisfied  beyond  question  that  the  claimant  is 
acting  in  good  faith,  that  he  made  the  entry  for  his 
own  use  and  benefit,  and  has  not  sold  or  mortgaged 
the  land,  you  will  issue  the  final  certificate  in  each 
case  on  receipt  of  the  purchase  money,'  we  have  the 
honor  to  advise  that  we  are  not  satisfied  beyond 
question  that  the  claimant  is  acting  in  good  faith 
and  that  the  entry  is  made  for  his  own  use  and  bene- 
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fit.     We  therefore  respectfully  ask  for  further  in- 
structions. 

Very  respectfully, 

(Signed)  JAMES  KING, 

Register. 
EDWARD  E.  GARRETT, 

Receiver." 

Q.  And  that  letter  referred  to  the  entries  re- 
ferred to  in  the  letters  from  the  Commissioner,  or 
attached  to  the  letters  to  you  from  the  Commissioner, 
dated  April  10th  and  April  22nd,  respectively,  did 
itf  A.     Yes. 

Q.  Now  will  you  state  why  you  wrote  that  letter 
that  you  have  just  read? 

Mr.  BUNDY. — We  object  to  that  as  incompetnnt, 
irrelevant  and  immaterial. 

A.  Well,  after  these  proofs  had  been  made,  dur- 
ing the  fall  of  1901,  up  till  sometime  in  the  spring 
of  1902,  from  the  location  of  the  land,  the  fact  that 
there  was  no  market  or  demand  locally  for  the  tim- 
ber, or  no  way  of  getting  timber  to  the  market  in  a 
great  mau}^  cases,  and  knowing  some  of  the  entry- 
men  and  their  financial  condition,  the  fact  that  they 
couldn't,  we  was  convinced  that  they  couldn't  or 
wouldn't  make  such  investments  of  their  own  motion 
and  for  their  own  benefit,  we  were  satisfied  that 
there  was  a  nigger  in  the  woodpile  and  something 
wrong  with  these  entries,  and  w^e  had  asked  that 
they  be  investigated  in  the  field;  during  the  time  that 
this  correspondence  was  being  had,  a  special  agent 
was  sent  here  and  some  investigations  were  made. 
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Q.     Who  was  the  agent  ? 

A.  Louis  L.  Sharp  was  the  agent  who  came,  in 
response  to  that  demand. 

Q.     Did  he  report  to  you? 

A.  Well,  he  came  to  the  land  office;  he  didn't  re- 
l^ort  direct!}^  to  us;  he  did  come  to  the  office  and  re- 
port, however,  yes. 

Q.  And  a  number  of  those  entries  or  final  proofs 
were  held  up  and  are  held  up  as  yet  I 

A.  The  instructions  of  the  Commissioner  of  June 
6,  1902,  were  that,  unless  we  had  something  of  a 
definite  nature  against  an  entr}^,  we  were  instructed 
to  issue  the  final  certificates  and  receipt.  By  that 
time  the  special  agent  had  made  some  investigations 
and  we  had  information  that  we  considered  suffi- 
cient to  base  our  refusal  to  issue  the  final  certificates 
or  receipts  on  something  like  a  dozen  cases. 

Q.     Can  you  name  those  dozen  eases  ^ 

A.     Some  of  them. 

Q.     Name  them,  please. 

A.     There  was  the  Anderson — 

Q.     Name  them  by  their  full  name. 

A.  Arthur  Anderson,  Abel  E.  Hunter,  Harvey 
H.  Wells,  Albert  P.  Nugent,  James  T.  Ball,  John  I. 
Wells,  Jennie  E.  Wells,  two  Granger  entries,  Mr. 
and  Mrs.  Granger — I  forget  their  given  names — 
Oral  Dye ;  that  is  all  that  I  remember.  I  think  they 
were  all  included  in  those  entries  that  we  held  up 
at  that  time. 

Q.  Was  that  of  a  man  by  the  name  of  Henry  F. 
Benedict  held  up!  A.     I  am  not  sure. 
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Q.     Gustave  A.  Rothine? 

A.     I  don't  remember. 

Mr.  BUNDY. — Your  answer  to  Mr.  Gordon's 
question  puts  you  on  record  as  testifying  that  the 
entries  of  John  I.  Wells,  and  Mrs.  Wells.  Granger 
and  wife,  Oral  Dye,  had  never  been  passed  on.  Is 
that  what  you  mean  to  testify? 

A.  I  say  I  am  not  positive  as  to  those.  As  I 
remember  them,  they  were  among  about  a  dozen  that 
we  refused  to  issue  final  receipts  on;  I  am  not  posi- 
tive as  to  all  of  those ;  in  some  of  the  cases,  I  am. 

Q.  In  the  five  cases  that  went  to  the  Interior-, 
the  final  receipt — 

A.  Some  others  they  W'Cre  not  issued  upon  then, 
and  have  not  yet  been  issued  u^Don,  besides  those 
five. 

Q.     None  that  you  have  named. 

A.  It  is  possible  that  some  of  those  I  have  named 
were  later,  a  long  time  after  they  issued,  but  they 
were  held  up  at  that  time,  held  up  at  the  time  the 
letter  of  June  6,  1902,  was  received. 

Mr.  GORDON.— Q.  I  show  you  letter  dated  June 
6,  1902,  initialed  A.  W.  S.,  addressed  to  the  Regis- 
ter and  Receiver,  Boise,  Idaho,  signed  Dinger  Her- 
man, Commissioner,  approved  Thomas  Ryan,  act- 
ing secretary,  and  ask  you  if  you  received  that  let- 
ter? A.     Yes. 

Q.     And  is  that  a  letter  from  Binger  Herman? 

A.    Yes. 

Q.  I  will  ask  you  to  read  that  letter  into  the  rec- 
ord. 
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A.  "Department  of  the  Interior, 

General  Land  Office,  Washington,  D.  C. 

June  6,  1902. 
Register  and  Receiver, 
Boise,  Idaho. 

Gentlemen:  B}'  my  letters  'P'  of  April  10th  and 
22nd,  1902, 1  returned  to  your  office  one  hundred  and 
twenty-five  final  proofs  in  timber  and  stone  entries 
on  which  no  final  certificates  had  been  issued,  with 
instructions  to  re-examine  same,  and  if  you  are  sat- 
isfied 'beyond  question'  that  the  claimant  in  each 
case  is  acting  in  good  faith,  that  he  made  the  entry 
for  his  own  exclusive  use  and  benefit,  and  has  not 
sold  or  mortgaged  the  land,  to  issue  the  final  certifi- 
cate on  receii^t  of  the  purchase  money. 

I  am  in  receipt  of  your  letter  of  May  9,  1902,  re- 
ferring to  my  said  letters,  and  stating :  '  We  have 
the  honor  to  advise  you  that  we  are  not  satisfied  be- 
yond question  that  the  claimant  is  acting  in  good 
faith  and  that  the  entrj'  is  made  for  his  own  use  and 
benefit.  We  therefore  ask  for  further  instructions. ' 
You  are  advised  that  it  is  the  duty  of  Registers  and 
Receivers  to  consider  and  pass  upon  all  final  proofs 
made  at  their  respective  offices,  unless  otherwise  in- 
structed. 

I  realize  the  fact  that  in  the  examination  of  tim- 
ber and  stone  final  proofs,  the  local  officers  cannot, 
in  all  cases,  be  convinced  beyond  the  shadow  of  a 
suspicion  of  the  bona  fides  of  the  claimant,  and  you 
will  not,  therefore,  suspend  a  final  proof  where  the 
necessarv  cross-examinations  have  been  made  and 
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other  instructions  of  this  office  relative  to  taking 
final  proofs  been  complied  with,  and  everything  ap- 
pears regular  and  correct  on  the  face  of  the  proof, 
unless  you  have  good  and  substantial  grounds  to  be- 
lieve that  the  entry  should  not  be  approved,  when 
you  will  refer  the  case  to  the  special  agent  on  duty 
nearest  to  your  office  for  investigation,  stating  your 
reason  for  desiring  an  investigation  of  the  entry. 

Your  attention  is  called  to  circular  letter  P,  of 
Ma}'  1-A,  1895,  relative  to  the  taking  of  final  proofs, 
which  is  still  in  force. 

You  are  accordingly  directed  to  proceed  at  once 
with  the  examination  of  all  timber  and  stone  final 
proofs  in  your  office,  in  accordance  with  the  fore- 
going, so  as  to  avoid  further  delays  in  approvals, 
and  to  refer  such  of  them  as  to  which  there  exist 
good  and  substantial  reasons  for  investigation  to 
special  agents,  for  early  action. 

You  will  withhold  certificate  in  all  cases  referred 
to  the  special  agent  for  investigation,  and  forward 
all  the  papers  in  the  case  to  this  office  for  consid- 
eration and  action,  together  with  such  report  as  the 
facts  in  each  case  may  warrant. 
Very  respectfully, 

(Signed)     BINGEE  HERMAN, 

Commissioner. ' ' 

This  is  a  division  P  letter,  initialed  A.  W.  S.,  and 
O.K.'dby  W.  D.  H. 

Q.  And  do  I  understand  that  5^ou  had  held  up 
the  issuing  of  the  certificate  in  all  entries  referred 
to  in  the  letters  of  the  Commissioner  of  the  Gen- 
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eral  Laud  Office  of  April  10th  and  April  22d,  1902, 
until  the  receipt  by  you  of  this  letter  you  have  just 
read,  of  June  6,  19021 

A.  Yes,  with  one  exception,  John  J.  Keane;  his 
entry  was  allowed  along  about  the  first  of  May,  I 
think;  the  others  w'ere  all  held  uj)  until  after  this 
letter  of  June  6,  1902,  was  received,  and  under  that 
letter  of  June  6,  1902,  I  issued  no  final  receipts,  or 
no  final  certificates  were  issued  until  we  had  called 
in  the  entrymen  and  acquired  a  non-alienation  affi- 
davit from  them,  that  is,  an  affidavit  that  they  hadn't 
sold  or  transferred. 

Q.  About  the  time  you  received  any  of  these 
three  letters,  did  any  of  the  persons  interested  in 
any  of  the  claims  mentioned  therein  call  at  the  of- 
fice to  see  about  their  claims? 

A.  Yes,  a  few  of  the  entrymen  did,  and  other 
parties  for  them. 

Q.  Did  any  attorney  appear  at  your  office  with 
reference  to  these  matters  ?  A.     Yes. 

Q.     Who  was  it? 

Mr.  BUNDY. — I  object  to  it  as  incompetent,  ir- 
relevant, and  immaterial. 

A.  E.  J.  Dockery,  an  attorney,  called  with  ref- 
erence to  these  entries. 

Q.     Name  one  or  all  of  themf 

A.     To  the  Boise  Basin  entries  particularly, 

Q.     What  did  he  have  to  say  about  it?? 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  as  asking  the  wit- 
ness to  testify  to  hearsay  evidence. 
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A.  Along  about  the  1st  of  Maj^  first  part  of 
May,  lie  called  at  the  office,  stating  that  he  had  been 
in  Washington,  D.  C,  with  reference,  as  attorney,  I 
think,  for  these  entrymen,  and  also  attorney  for  the 
State  in  connection  with  the  State  lands,  and  in  the 
course  of  his  conversation  with  me  at  that  time  he 
stated  that  he  had  taken  these  matters  up  with  the 
Department,  with  the  General  Land  Office  rather, 
and  he  asked  me  if  we  hadn't  received  instructions 
to  issue  the  final  receipt  and  certificate;  there  was 
some  conversation  in  that  respect,  and  I  believe  he 
asked  if  we  hadn't  been  ordered  to  issue  them,  and 
I  told  him  no,  we  had  not  been  ordered  to  issue  them, 
and  he  called  again  regarding  it. 

Q.     How  long  after  thatl 

A.  Shortly,  I  think  the  same  afternoon  or  the 
next  morning,  and  asked  the  same  question,  if  we 
hadn't  been  ordered,  and  I  told  him  no,  and  he  said 
he  knew  that  we  had,  and  demanded — he  knew 
that  we  had;  I  told  him  no,  we  hadn't  received  any 
orders,  but  there  had  been  some  correspondence  re- 
garding it,  and  he  demanded  to  see  that  correspon- 
dence. I  refused  to  allow  him  to  see  it,  told  him 
then  that  we  did  not  know  him  as  attorney  in  the 
cases,  that  he  was  a  stranger  to  the  record.  He 
then  left,  and  later  came  in  with  a  batch  of  authori- 
ties signed  by  a  number  of  these  entrymen  for  lands 
in  the  Boise  Basin,  and  then  demanded  on  their  be- 
half that  he  be  allowed  to  see  this  correspondence, 
and  I  refused  to  allow  him  to  see  it.  The  next  party 
that  called  in  that  respect,  that  I  remember  now, 


3002  The  United  States  of  America 

(Testimony  of  Edward  E.  Garrett.) 

was  George  M.  Paisons,  shortly  after  that  he  called 

to  see  me  personally;  he  was  a  personal  friend. 

Q.     Was  he  an  attorney*? 

A.  He  was  an  attorney,  and  said  that  he  was  rep- 
resenting— 

Mr.  BUNDY. — I  object  to  what  Parsons  said,  as 
incompetent,  irrelevant  and  immaterial,  and  hearsay 
evidence. 

A.  (Continuing.)  That  he  represented  the  in- 
terests involved  in  these  entries,  and  said  that  he  un- 
derstood that  I  was  holding  them  up,  and  suggested 
that  I  would  get  into  trouble  if  I  persisted  in  that 
action,  and  showed  me  a  letter  from  Washington, 
purporting  to  convey  information  that  the  Commis- 
sioner of  the  General  Land  Office  would  take  drastic 
action  against  me  if  I  stood  in  the  way  any  fur- 
ther, and  I  told  him  that  I  would  take  my  chances 
with  the  Department,  that  they  could  crack  their 
whips,  or  something  to  that  effect. 

Mr.  GORDON.— Q.  By  whom  was  that  letter 
signed,  Mr.  Garrett,  that  Mr.  Parsons  showed  you? 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  hearsay.  The  let- 
ter itself  is  the  best  evidence. 

A.  The  letter  was  signed  by  Fred  T.  Dubois.  He 
stated  that  he  had  had  an  interview  with  Dinger 
Herman,  Commissioner  of  the  General  Land  Office, 
and  Herman  had  made  these  statements  regarding 
my  refusal  to  take  action. 

Q.  Mr.  Fred  T.  Dubois,  then  United  States  sen- 
ator from  the  State  of  Idaho?  A.     Yes. 
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Q.  Were  these  conversations  with  Mr.  Dockery 
and  Mr.  Parsons  that  you  have  related,  and  these 
visits  that  they  made  you;  after  tlie  letter  of  June 
6,  1902,  or  prior  to  that  time  ? 

A.     Before  that  time. 

Q.  Do  you  know  whether  it  was  before  or  after 
the  letter  to  you  of  April  22d,  that  has  been  re- 
ferred to  here"? 

A.     It  was  after  April  22,  1902. 

Q.  Then  after  the  instructions  contained  in  the 
letter  of  June  6,  1902,  that  you  have  read  here,  did 
you  issue  filial  receipts  on  the  entries  referred  to  in 
the  letters  that  you  have  read'? 

A.  Yes,  the  bulk  of  them,  yes,  so  that  during, 
I  think,  some  in  June  and  July,  and  following  along 
then,  we  issued  them  as  w^e  examined  them  and  called 
the  entrymen  in,  and  they  surrendered  the  tempo- 
rary receipt  for  moneys  they  had  deposited;  we  is- 
sued the  final  papers  then,  excepting,  I  guess,  about 
a  dozen  that  i  have  mentioned;  there  w^re  about  a 
dozen  that  weren't  passed. 

Q.  Mr.  Garrett,  you  presided  at  the  hearing  of 
the  contest  cases  in  the  local  land  cfffice  of  Ander- 
son, Ballj  Nugent,  Wells,  and  Hunter,  did  you  not  ? 

A.  Yes.  As  I  said,  there  was  no  hearing  in  the 
Nugent  case ;  that  w^as  a  default,  ex  parte. 

Q.  Then,  as  I  understand,  after  that  hearing, 
you  made  a  report  to  the  Department  or  the  Com- 
missioner of  the  General  Land  Office,  and  held  that 
those  entries  should  be  cancelled  on  the  ground  of 
fraud,  did  you?  A.     Yes. 
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Q.  Do  you  know  the  date  of  your  decision  in 
that  matter? 

A.     I  don't  recall  the  exact  date,  no. 

Q.  I  hand  you  paper  dated  April  9,  1904,  and 
ask  you  if  that  is  the  report  that  you  made  to  the 
Department  on  those  cases,  after  the  hearing? 

A.  This  is  the  report  or  decision  in  the  ease 
against  Arthur  Anderson,  involving  his  timber  and 
stone  entry  number  226. 

Q.  I  will  ask  you  whether  or  not  there  was  a 
stipulation  made  in  the  Anderson  case  that  the  evi- 
dence in  that  case  and  the  rulings  in  that  case  should 
be  binding  upon  the  contestants  in  the  other  three 
cases  I  have  mentioned. 

Mr.  BUNDY. — My  God,  man,  you  have  proved 
that  three  times,  and  have  got  the  record  in  evi- 
dence, and  now  you  are  asking  Mr.  Garrett  about 
it. 

A.  The  stipulation  was  as  to  the  consolidation 
of  the  other  eases  against  Ball,  Harvey  H.  Wells 
and  Hunter,  and  the  stipulation  in  those  cases  was 
that  the  testimony  that  had  been  taken  in  the  An- 
derson case  should,  in  so  far  as  it  was  applicable  to 
these  cases,  be  considered  in  the  consolidated  cases. 

Mr.  BUNDY. — I  object  to  it  as  incompetent,  ir- 
relevant and  immaterial,  and  not  the  best  evidence, 
and  ask  that  the  answer  be  stricken  out. 

Mr.  GORDON. — An  appeal  was  taken  in  those 
cases  to  the  Commissioner  of  the  General  Land  Of- 
fice, was  it  nof?  A.     Yes. 

Q.    And  I  will  ask  you  if  you  know  the  signature 
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of  Louis  L.  Sharp  when  you  see  if? 

A.     I  think  I  do. 

Q.     You  have  seen  him  write  it? 

A.     I  have. 

Q.     Andof  Milton  G.  Cage?  A.     Yes. 

Q.  I  show  you  notice  of  appeal  in  the  case  of 
James  T.  Ball,  dated  December  6,  1904,  signed 
Harry  S.  Worthman  and  Frank  Martin,  attorneys 
for  the  defendant  Ball,  and  an  acceptance  of  that, 
or  an  admission  of  the  service  of  that,  by  one  Louis 
L.  Sharp  and  Milton  G.  Cage,  attorneys  for  the 
United  States,  and  ask  you  whether  or  not  they  are 
the  signatures  of  the  gentlemen  whose  names  I  have 
read? 

A.  It  is  the  signature  of  Louis  L.  Sharp  and  also 
the  signature  of  Milton  G.  Cage. 

Mr.  BUND Y.— We  will  stipulate  that  Garret  beat 
them,  and  that  they  took  an  appeal  and  took  an- 
other ap23eal;  we  will  stipulate  that  they  took  an 
appeal  to  the  Commissioner. 

Mr.  GORDON.— I  will  ask  you  if  they  are  the 
signatures  of  Harry  S.  Worthman  and  Frank  Mar- 
tin, attorneys  for  the  defendant  Ball. 

A.  It  is  the  signature  of  Frank  Martin;  it  is 
not  the  signature  of  Harry  S.  Worthman. 

Q.    Are  they  both  written  by  the  same  person? 

A.  Yes,  I  should  say  that  the  name  Harry  S. 
Worthman  is  written  by  Martin. 

Mr.  GORDON. — We  offer  in  evidence  notice  of 
appeal  and  admission  of  services  that  has  just  been 
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identified  b}^  the  witness  Garrett. 

(Marked  Plaintiff's  Exhibit  No.  146A.) 

Mr.  GORDON.— Mr.  Bundy,  in  the  early  part  of 
this  proceeding  in  the  taking  of  the  testimony  when, 
I  think,  Mr.  Worthman  was  on  the  stand,  we  offered 
in  evidence  a  copy  of  an  agreement,  dated  February 
10,  1902,  entered  into  between  Frank  Steunenberg 
and  William  Sweet.  At  that  time  there  was  an  ob- 
jection made  by  you  on  the  ground  that  it  wasn't 
the  original,  and  counsel  for  the  Government  then 
stated  that  they  would  undertake  to  produce  the 
original.  I  have  the  original  here,  and  unless  you 
stipulate  that  it  is  the  original  and  signed  by  Sweet 
and  Steunenberg,  I  shall  have  to  proceed  to  prove 
it. 

Mr.  BUNDY. — You  had  better  proceed  to  X)rove 
it.  I  don't  know  what  it  is.  You  had  better  let  me 
see  it. 

Mr.  GORDON.— I  told  you  it  was  a  copy  of  the 
agreement  that  you  objected  to. 

Mr.  BUNDY. — The  agreement  I  had  was  one  that 
wasn't  signed. 

Mr.  GORDON. — I  say  we  offered  a  copy,  and  this 
is  the  original  of  that. 

Mr.  BUNDY. — This  is  the  one  he  said  w^as  can- 
celled, isn't  \i% 

Mr.  GORDON. — I  don't  remember  what  he  said 
about  it. 

Mr.  BUNDY. — Is  this  the  one  he  said  w^as  can- 
celled and  another  one  made? 

Mr.  GORDON. — No,  I  didn't  know  anything  about 
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it  being  cancelled;  as  I  say,  I  don't  know  what  he 
said  about  it ;  I  know  that  this  is  the  original  of  the 
one  we  offered;  I  got  it  from  the  files  of  the  clerk. 

Mr.  BUNDY. — I  will  stipulate  that  those  are  the 
signatures  of  Sweet  and  Steunenberg,  but  I  am  not 
stipulating  that  that  contract  was  made  or  entered 
into. 

Mr.  GORDON.— That  is  all  that  anybody  could 
testify  to,  that  they  are  the  signatures  of  Frank 
Steunenberg  and  William  Sweet,  to  contract  dated 
February  10,  1902. 

Mr.  BUNDY.— Where  did  you  get  HI 

Mr.  GORDON.— It  came  from  the  files  of  the 
clerk's  office;  it  is  Exhibit  No.  58  in  the  Borah  trial. 

Mr.  BUNDY. — You  don't  know  where  it  came 
from,  or  who  produced  it,  or  anything  of  that  kind  ? 

Mr.  GORDON.— No. 

Mr.  BUNDY. — You  just  want  to  offer  a  piece  of 
paper  here,  and  w^ant  me  to  admit  that  it  is  Sweet's 
and  Steunenberg 's  signatures'? 

Mr.  GORDON.— Yes. 

Mr.  BUNDY.— All  right ;  I  will  do  that. 

Mr.  GORDON.— We  offer  it  in  evidence. 

(Marked  Plaintiff's  Exhibit  No.  146B.) 

Mr.  BUNDY. — I  think  you  had  better  put  down 
that  the  paper  offered  and  received  in  evidence  is 
the  original  from  which  copy  was  made  which  was 
exhibited  to  the  witness  Worthman  when  on  the 
stand,  and  about  which  he  testified. 

Mr.  GORDON. — Mr.  Garrett,  I  show  you  a  brief 
of  the  argument  in  the  case  of  United  States  vs. 
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James  T.  Ball,  involving  timber  and  stone  filing  No. 
228,  entitled  "Before  the  Honorable  Secretary  of  the 
Interior,"  signed  Harry  S.  Worthman  and  Frank 
Martin,  attorneys  for  defendant,  and  due  notice 
thereof  admitted  by  Milton  G.  Cage,  of  counsel  for 
the  United  States,  January  31,  1905,  and  I  will  ask 
you  to  look  at  that  paper  and  tell  us  whether  or  not 
the  signatures  of  Mr.  AYorthman,  Mr.  ]Martin,  and 
Mr.  Cage,  thereto  attached,  are  in  the  handwriting 
of  the  gentlemen  named. 

A,  The  name  Harry  S.  Worthman  is  not  in  the 
writing  of  Harry  S.  Worthman;  it  is  the  signature  of 
Frank  Martin,  and  also  of  Mr.  Milton  G.  Cage. 

Q.  I  will  ask  you  if  that  was  filed  in  the  land  of- 
fice at  Boise.  A.     Yes,  it  was  filed. 

Q.     What  date? 

A.     January  31, 1905,  by  myself. 

Q.     Filed  by  you  on  that  date?  A.    Yes. 

Q.  I  will  ask  you  in  whose  handwriting  Mr. 
Harry  S.  Worthman 's  name  is  there,  if  you  knoAV? 

A.  I  should  judge  it  was  in  the  handwriting  of 
Frank  Martin. 

Mr.  GORDON, — We  offer  in  evidence  the  paper 
just  identified  by  Mr.  Garrett. 

(Marked  Plaintiff's  Exhibit  No.  146C.) 

Mr.  BUNDY. — We  object  to  all  this  as  incompe- 
tent, irrelevant  and  immaterial;  it  doesn't  involve 
any  land  embraced  in  the  issues  in  this  case  at  all,  or 
any  entry  under  which  defendants  claim. 
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Stipulation  [Re  Survey  of  Township  6-4]. 

It  is  hereby  stipulated,  in  open  court,  that  town- 
ship 6-4  was  surveyed  betw^een  September  28th  and 
November  12th,  1901 ;  that  the  plat  of  the  survey  was 
approved  by  the  Surveyor  General,  Joseph  Perrault, 
July  28,  1902 ;  that  the  plat  was  filed  in  the  United 
States  Land  Office  at  Boise,  on  July  15,  1905,  having 
been  received  in  the  United  States  Land  Office  at 
Boise,  Idaho,  on  March  4,  1903. 

Mr.  GORDON.— Mr.  Garrett,  do  you  know  one  G. 
D.  Hoseley?  A.    Yes. 

Q.     When  did  you  first  meet  him? 

A.  Why,  I  don't  recall  exactly;  I  think  it  was  in 
the  fall  of  1903,  to  the  best  of  my  memory. 

Q.  I  show  you  book  marked  Plaintiff's  Exhibit 
No.  141A,  and  ask  you  when  you  first  saw  that  book  ? 

A.     In  the  spring  of  1907,  March  or  April. 

Q.    Mr.  Garrett,  where  did  you  first  see  it  ? 

A.  Here  in  the  Federal  Building,  in  an  adjoining 
room. 

Q.    In  your  office  ? 

A.  No,  it  was  in  the  special  agent's  room,  the 
room  used  at  that  time  by  the  special  agent  of  the 
General  Land  Office. 

Q.     Who  had  the  book? 

A.  Mr.  G.  D.  Hoseley  handed  the  book  to  me  at 
that  time,  the  first  time  I  saw  it. 

Q.     What  did  he  say  it  was? 

Mr.  BUNDY. — We  object  to  it  as  incompetent,  ir- 
relevant, immaterial,  and  hearsay,  and  attempting  to 
impeach  their  own  witness,  Hoseley. 
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A.  He  said  it  was  a  plat-book  cfiveii  to  him  Ijy  Mr. 
Barber,  of  the  Barber  Lumber  Company,  in  Wis- 
consin, at  the  time  he  was  employed  to  come  here  by 
Mr.  Barber,  or  the  Barber  Lumber  Company,  in  the 
fall  of  1903,  I  believe,  and  he  said  "This  will  will 
show  that,  will  clear  me  of  any  connection  with  these 
matters,"  or  something:  to  that  effect. 

Q.     Did  he  say  that  Mr.  Barber  said  that  i 

A.  No,  Mr.  Hoseley  said,  "This  book  will  clear 
me,  Hoseley,"  Mr.  Hoseley  said,  "This  book  will 
clear  me,  Hoseley,  of  any — 

Mr.  BUND Y.— I  didn't  know  but  what  you  was 
getting  out  on  the  strength  of  the  book. 

The  WITNESS.— I  am  not  at  all  worried. 

Mr.  GORDON.—Did  you  have  another  talk  with 
him  about  that  time,  with  reference  to  what  the 
marks  in  that  book  indicated  to  him'? 

A.  At  that  time  Jie  further  said — we  examined  the 
book ;  he  showed  the  book  to  me,  and  right  then,  or 
immediately  afterwards,  in  an  adjoining  room,  he 
explained  that  the  markings  in  red,  the  red  mark- 
ings in  ink,  and  the  colorings,  shadings  around  the 
edges  of  the  land,  was  in  the  book  when  it  was  handed 
to  him,  that  he  had  used  it  as  a  field-book.  Imme- 
diately after  giving  the  book  to  me  he  made  a  state- 
ment concerning  it  to  a  stenographer,  in  my  pres- 
ence, and  in  the  presence  of  Mr.  Goodwin,  a  special 
agent  of  the  General  Land  Office,  and  he  then  made 
a  statement  regarding  the  book,  and  was  examined 
regarding  the  markings. 

Q.     What  did  he  say — what  those  red  marks  that 
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were  in  the  book  when  it  was  given  to  him  indicated 

to  him? 

Mr.  BUNDY. — I  object  as  incompetent,  irrelevant, 
immaterial,  and  hearsay. 

A.  When  the  book  was  handed  to  him  those  mark- 
ings showed  the  holdings,  the  lands,  claimed  by  the 
Barber  Lumber  Company,  and  that  Mr.  Barber, 
when  he  handed  him  the  book,  made  that  statement  to 
him,  and  that  he  had  used  the  book  as  a  field-book 
when  he  came  here,  and  had  kept  it  since  that  time, 
till  the  time  he  turned  it  over  to  me. 

Mr.  GORDON. — I  will  ask  you  whether  or  not 
Mr.  Hoseley,  on  that  occasion,  told  you  that  the  dots 
in  red  ink,  ou  page  7  of  the  book,  headed  township  6 
north  of  range  4  east,  were  in  the  book  when  it  was 
handed  to  him  by  Mr.  James  T.  Barber,  at  Eau 
Claire,  Wisconsin. 

Mr.  BUNDY. — I  object  to  it  as  incompetent,  ir- 
relevant, immaterial,  hearsay,  and  an  attempt  to  im- 
peach their  own  witness,  no  proper  foundation  hav- 
ing been  laid  for  impeaching  evidence. 

A.  All  the  red  ink  markings,  he  stated,  were  in 
the  book  when  it  was  handed  to  him. 

Mr.  GORDON.— Did  any  of  the  attorneys  of  the 
Barber  Lumber  Company  ever  call  on  you  with  ref- 
erence to  any  of  the  claims  that  had  been  held  up,  or 
contests  that  had  been  had  in  the  land  office  % 

A.    Yes. 

Q.    Who  was  if?  A.     Senator  Borah. 

Q.     Senator  William  E.  Borah? 

A.     Senator  William  E.  Borah. 
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Q.  Did  he  come  to  your  office  or  did  he  go  to  your 
house  ? 

A.  Just  prior  to  those  hearings  in  December, 
1903,  a  short  time  before  that,  he  called  at  my  house, 
and  asked  me  concerning  those  hearings. 

Q.     Now  state  what  he  said. 

Mr.  BUNDY. — We  object  to  it  as  incompetent,  ir- 
relevant, and  immaterial. 

A.  These  hearings  had  then  been  ordered,  were 
coming  up  for  trial  soon,  and  he  sought  information 
as  to  whether  they  would  be  prosecuted  or  not;  I 
don't  remember  the  exact  words.  He  asked  concern- 
ing these  hearings,  and  sought  information  concern- 
ing them,  and  I  refused  to  give  him  any,  and  told  him 
that  all  I  could  tell  him  was  that  he  had  best  keep  his 
hands  off  of  them. 

Mr.  GORDON.— Q.  And  did  I  understand  you  to 
say  that  he  called  at  your  home  1 

A.     He  called  at  my  residence  one  evening. 

Q.     Had  he  ever  been  there  before  f  A.     No. 

Q.     Has  he  been  there  since  ? 

A.  I  don't  ever  recall  of  him  calling  on  me  at  my 
residence  since. 

Q.  And  was  the  land  office  open,  and  you  at  your 
office,  on  the  day  on  which  he  called "?  A.     Yes. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  What  did  you  mean  when  you  told  Senator 
Borah  he  had  better  keep  his  hands  off  ? 

A.     I  meant  just  what  I  said. 

Q.     What  did  you  mean  ? 
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A.  Well,  I  knew  that  these  cases,  these  entries 
were  irregular;  I  was  convinced  of  that;  I  had  seen 
evidence  that  convinced  me  of  it,  and  my  advice  to 
him  was  to  keep  out  of  them. 

Q.  That  was  a  few  days  before  you  had  the  hear- 
ings f  A.     A  short  time  before. 

Q.  And  then  you  went  on  as  .judge,  sitting  as  a 
fair  and  impartial  judge,  and  heard  these  eases'? 

A.     I  sat  as  receiver  of  the  land  office. 

Q.  Your  mind  was  made  up  that  they  were  wrong- 
before  you  sat  *? 

A.     I  was  convinced  that  those  entries  were  wrong. 

Q.  And  you  sat  there  for  three  weeks  hearing  evi- 
dence, when  you  knew  all  the  time  how  you  was  going 
to  decide  them  ? 

A.  I  sat  there  and  presided  at  those  cases  and  pro- 
posed to  perform  my  duty. 

Q.  That  was  the  w^ay  you  conducted  the  land  of- 
fice all  the  time,  wasn't  it? 

A.     I  performed  my  duty,  or  tried  to,  yes. 

Q.  You  decided  first,  and  sat  there  and  heard  evi- 
dence and  then  decided  as  you  originally  intended 
to? 

A.  I  might  have  had  ideas  regarding  cases  before 
they  were  tried  sometimes,  yes. 

Q.  Mr.  Garrett,  w^ere  you  one  of  the  men  who 
filed  in  the  proper  office,  or  the  land  office  of  this 
State,  the  plat  of  survey  for  a  railroad  up  in  the 
Boise  Basin? 

A.     I  was  connected  with  the  railroad  company 
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that  filed  a  plat  for  a  survey  up  in  the  Boise  Basin, 

yes. 

Q.     Who  else  was  connected  with  that  railroad  be- 
sides you? 

A.     Mr.  Beggs,  Mr.  Pinney,  Mr.  Ruick,  and  Mr. 
D.  O.  Stevenson. 

Q.     You  were  one  of  the  original  incorporators, 
were  you  not? 

A.     Yes,  all  those  I  mentioned  were. 
Q.     And  the  purpose  of  that  railroad  was  to  get 
up  in  this  Basin,  and,  among  other  things,  to  bring 
this  timber  down? 

A.  No,  that  timber  was  not,  as  I  understood  at 
that  time,  one  of  the  objects  of  that  railroad,  no. 

Q.  Was  it  at  any  time  one  of  the  objects  of  that 
railroad  ? 

A.  I  think  later  it  was  considered  in  connection 
with  the  railroad,  that  it  would  furnish  freight  for 
the  railroad. 

Q.  And  didn't  you  and  your  company  take  up 
negotiations  with  the  Barber  Lumber  Company  with 
reference  to  having  them  join  you  in  the  building  of 
the  railroad,  for  the  purpose  of  getting  their  timber 
out? 

A.  I  never  took  u])  any  negotiations  with  the  Bar- 
ber Lumber  Company,  or  anj^one. 

Q.     I  asked  .you  if  your  company  didn  't  ? 
A.     You  asked  me  if  I  didn't;  I  took  no  part  with 
the  company  in  such  negotiations. 

Q.  Did  you  know  that  there  were  such  negotia- 
tions ?  A.    Yes. 
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Q.  And  didn't  you  know  that  for  two  years  and  a 
half  ]\Ir.  Ruick  was  negotiating  for  the  building  of 
that  railroad  with  the  Barber  Lumber  Company  ? 

A.  I  don't  know  for  what  period,  but  I  know  he 
did  negotiate. 

Q.  During  all  that  time  did  you  Mr.  Garrett, 
make  one  single  charge  against  one  single  entry  of 
any  land  that  went  to  the  Barber  Lmnber  Companv? 

A.     I  certainh'  did. 

Q.     Name  one,  please. 

A.  The  Oral  Dye  case;  in  any  case  I  performed 
my  duty. 

Q.     AVhen  was  the  Oral  Dje  charge  made  ? 

A.     In  January,  1906. 

Q.     In  January,  1906? 

A.  In  January,  1906,  was  when  I  made  a  report 
concerning  the  Oral  Dye  case. 

Q.  Don't  you  know  that  the  Barber  Lumber  Com- 
pany never  got  an  acre  of  land  from  Oral  Dye "? 

A.  I  don't  know  as  to  that,  but  I  know  that  the 
Oral  Dye  case  was  one  of  these  cases  in  the  Boise 
Basin,  was  one  of  these  fraudulent  entries. 

Q.  I  am  speaking  of  the  lands  that  went  to  the 
Barber  Lumber  Company. 

A.     I  don't  know  as  to  that. 

Q.  Do  you  know  when  the  negotiations  of  jonv 
company  with  the  Barber  Lmnber  Company  began  ? 

A.  I  do  not.  The  negotiations  of  that  company, 
the  negotiations  were  turned  over  first,  as'  to  the 
building  of  that  road  by  the  company,  to  Mr,  Beggs 
and  Mr.  Ruick;  subsequently  they  were  turned  over 
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to  Mr.  Ruick,  and  he  individually  carried  those  on, 

and  the  company  had  nothing  to  do  with  it. 

Q.     Wasn't  he  representing  the  company? 

A.  He  had  authority  from  the  company  to  nego- 
tiate from  any  source  he  saw  fit  for  the  building  of 
that  railroad. 

Q.  Don't  you  know  that  from  the  1st  of  January, 
1902,  up  until  sometime  in  June,  1906,  those  nego- 
tiations were  carried  on  by  Mr.  Ruick? 

A.     I  don 't  know  the  dates. 

Q.  And  during  all  that  time  you  were  certifying 
to  the  land  office  that  these  entries,  in  your  opinion, 
were  made  in  good  faith  by  the  entrymen? 

A.  I  never  certified  any  entry  as  being  made  in 
good  faith  if  I  had  any  information  to  the  contrary, 
during  that  time,  or  any  other  time. 

Q.  Well,  you  didn't  get  any  information  until 
after  the  Barber  Lumber  Company  finally  turned 
down  your  railroad  proposition,  in  1906,  and  then  you 
became  very  active,  with  Mr.  Ruick,  in  indicting  the 
Barber  Lumber  Company  originally,  and  in  starting 
this  civil  suit. 

A.     That  is  absolutely  untrue,  sir. 

Q.  Didn't  you  take  any  part  in  procuring  this  in- 
dictment? A.     I  performed  my  dut}',  sir. 

Q.  Did  you  have  anything  to  do  with  procuring 
this  indictment? 

A.  If  in  giving  testimony  before  the  Grand  Jury 
I  took  any  part  in  procuring  those  indictments;  I 
gave  information  to  the  Government  t)fficcrs,  and 
assisted  to  some  extent,  yes. 
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Q.  But  during'  the  time  the  railroad  negotiations 
were  pending  there  were  several  grand  juries  sat 
here,  w^eren  't  there  ?  A.     I  presume  there  were. 

Q.  You  didn't  hear  anything  of  any  indictments 
then. 

A.  When  Mr.  Cozier  was  district  attorney,  and 
one  time  when  he  was  here  at  the  session  of  the  court 
and  had  a  Grand  Jury,  I  presented  the  matter  to  him 
and  suggested  that  those  entries  should  be  investi- 
gated. 

Q.  And  the  Grand  Jury  reported,  unofficially,  if 
not  officially,  that  the  Barber  Lumber  Company's 
entries  were  j)erf eetly  clean  ? 

A.  They  made  no  investigation  that  I  know  of  at 
all;  Mr.  Cozier  never  took  up  the  matter  at  that  time. 

Q.  But  this  is  true,  isn't  it,  Mr.  Garrett,  that 
within  a  very  few  months  from  the  time  the  Barber 
Lumber  Company  finally  terminated  negotiations 
with  your  railroad  deal,  that  you  and  Mr.  Ruick  be- 
came very  active  in  procuring  indictments  and  in 
starting  this  civil  suit  %  A.     That  was  not  true. 

Q.     How  long  was  it  after  that,  that  you  began  ? 

A.  I  don't  know  when  the  negotiations  were 
broken  off,  if  they  ever  were  broken  off ;  I  do  know, 
however,  how  the  investigations  started.  In  Janu- 
ary, 1906,  in  the  Oral  Dye  case,  I  reported  to  the 
Commissioner  of  the  General  Land  Office  that  it  was 
one  of  a  large  number  of  fraudulent  entries,  and  that 
there  were  a  number  of  influential  men  and  large 
interests  involved,  and  asked  that  a  competent  man 
and  a  man  of  judgment  be  sent  to  investigate  the 
cases. 
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Q.  That  was  within  two  weeks  after  the  negotia- 
tions were  stopped,  Mr.  Garrett. 

A.  That  was  sometime  in  1906.  As  to  whether 
there  were  any  negotiations  then  pending,  I  don't 
know  anything  about  it.  There  was  no  connection 
T3etween  my  report  to  the  General  Land  Office  and 
any  railroad  proposition  whatever,  sir. 

Q.  Well,  nobody  asked  you  that  question,  but  I 
suppose  you  wanted  to  make  the  statement,  and  I 
haven't  au}^  objection.  In  all  of  these  cross-exam- 
inations you  asked  the  entrymen  where  they  got  the 
money  to  make  final  proof  with.  A.     Yes. 

Q.  And  first  asked  them  if  they  had  sold  it  since 
making  their  original  entry. 

A.     Yes,  I  or  my  clerk  did. 

Q.  If  any  entryman  had  testified  that  subsequent 
to  making  his  original  entry  he  had  arranged  to  dis- 
pose of  that  land,  you  wouldn't  have  issued  final  re- 
ceipt to  him,  would  you  ?  A.    No. 

Q.  Your  conception  of  the  law  was,  at  that  time, 
that  if  a  person,  subsequent  to  making  his  filing, 
mortgaged  the  property,  or  sold  it,  or  agreed  to  sell 
it,  that  constituted  a  fraudulent  entry,  wasn't  if? 

A.     Prior  to  final  proof,  yes. 

Q.  If,  subsequent  to  his  filing,  and  before  final 
proof,  he  mortgaged  the  land,  or  agreed  to  sell  it,  or 
had  sold  it  and  received  an  advance  pa.yment  on  it, 
you  would  have  held  such  an  entry  fraudulent  I 

A.  Those  would  have  been  reasons  for  withhold- 
ing the  final  proof,  among  others. 

Q.     That  was  your  conception  of  the  law? 
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A .  That  is  true ;  those  were  the  regulations  under 
which  we  acted. 

Q.  That  was  their  construction  of  the  law,  and 
had  been  since  for  as  long  as  you  knew  anything 
about  it?  A.     That  is  correct. 

Q.  And  wherever  an  entryman  came  in  and  testi- 
fied that  subsequent  to  his  filing  he  had  mortgaged  or 
sold  his  property,  or  had  borrowed  money  with  which 
to  make  final  i3roof  upon  the  security  of  the  prop- 
erty, then  you  refused  to  approve  such  final  proof  ? 

A.  If  he  had  made  any  agreement  to  sell,  or  had 
contracted  to  sell  the  land,  prior  to  final  proof,  and 
that  would  appear  in  the  evidence,  why  we  would  re- 
fuse. 

Q.  I  notice  in  this  letter  of  June  6, 1902,  the  Com- 
missioner of  the  General  Land  Office  advises  you  to 
— in  one  of  these  letters  you  were  told  to  issue  final 
receipts,  or  certificates  rather,  upon  these  suspended 
entries,  upon  the  payment  of  the  purchase  price.  It 
is  the  letter  of  April  22nd. 

A.     April  10th  is  the  first  letter. 

Q.  The  one  I  am  quoting,  from  is  April  22,  1902, 
in  which  the  Connnissioner  says,  "You  will  issue  the 
final  certificate  in  each  case  on  receipt  of  the  pur- 
chase mone.v. "  Did  the  land  office  know  that  you 
had  been  taking  the  purchase  money  right  along, 
Mr.  Garrett?  A.     They  did. 

Q.     How  did  they  find  that  out? 

A.     They  would  find  out  from  ni}^  accounts. 

Q.     Did  you  ever  report  that  mone}'? 

A.     I  did. 
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Q,     What  did  he  mean  by  this  statement  ? 

A.  I  don't  know  w^hat  he  meant  by  it  except  that 
I  should  receipt  it  officially  then. 

Q.     What  did  you  do  with  that  money  ? 

A.  Put  it  in  the  Government  depositary  to  my 
credit  as  receiver  of  public  moneys. 

Q.     As  receiver,  or  personally'? 

A.     As  receiver  of  public  moneys. 

Q.     Did  the  Government  have  that  monev  ? 

A.  The  Government  depositary  had  the  money, 
on  deposit,  to  my  credit  as  receiver  of  public  moneys. 

Q.     Did  you  get  any  interest  on  it? 

A.     I  did  not. 

Q.     Did  the  Government? 

A.     Not  that  I  know  of. 

Q.     Didn't  you  get  any  interest  on  any  money? 

A.     I  did  not. 

Q.  You  had,  altogether,  something  like  $30,000  or 
$40,000  tied  up? 

A.     I  had  at  one  time  something  like  $60,000. 

Q.     Did  you  get  any  perquisites  at  all? 

A.     I  did  not. 

Q.     Did  they  pay  you  anything  for  it? 

A.     They  did  not. 

Q.     Nothing  of  any  kind  or  character? 

A.     No,  sir. 

Q,     Directly  or  indirectly?  A.     No,  sir. 

Q.  That  money  was  simply  taken  by  you  and 
you  issued  your  own  personal  receipts,  didn't  pur- 
port to  1)6  official  ? 

A.     They  did;  they  were  signed  as  receiver;  there 
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was  uo  form  provided  for  them ;  I  issued  an  acknowl- 
edgment of  the  tender  of  those  moneys  and  signed 
the  acknowledgment  or  this  receipt  as  receiver  of 
public  mone3'S.  This  money  was  deposited  in  the 
Boise  City  National  Bank,  which  was  the  Govern- 
ment depositary,  and  I  rendered  accounts  of  those 
moneys. 

Q.  Would  the  land  office  contain  any  record  of 
those  reports'?  A.     It  does. 

Q.     Will  you  produce  the  reports'? 

A.  The  reports  I  reported  to  the  Government  are 
in  Washington;  the  original  records  of  those  ac- 
counts are  in  the  office,  and  I  can  produce  them. 

Q.  I  wish  you  would  to-morrow  morning,  for 
further  cross-examination,  produce  the  accounts. 

A.    You  wish  me  to  produce  the  record  of  that? 

Q.  I  want  the  reports;  I  want  to  see  how  many 
of  them  you  reported. 

A.  The  reports  are  in  Washington.  The  copies 
of  the  record  from  which  these  reports  were  made 
are  here,  yes ;  I  can  furnish  them. 

Q.  In  each  one  of  these  claims  where  you  took 
the  final  proof  you  issued  a  certificate,  did  you  not, 
you  and  your  associate  in  the  land  office,  or  a  re- 
port to  the  Department,  of  your  view  on  the  bona 
fides  of  that  claim'? 

A.  Yes,  when  the  proof  was  made,  under  that 
general  suspension,  we  made  a  report  on  that  case. 

Q.  Was  that  at  the  time  it  was  made  or  at  the 
time  it  was  approved? 

A.    That  was  at  the  time  it  was  made. 
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Q.  That  is,  when  the  money  was  paid  in  or  de- 
posited? A.     Yes. 

Q.     And  final  proof  tendered?  A.    Yes. 

Q.     Then  you  made  a  report  to  the  Government? 

A.     Yes. 

Q.  Did  you  do  that  in  each  case  of  the  125  tliat 
have  been  mentioned  here  in  the  list? 

A.    Yes. 

Q.     And  were  those  reports  practically  the  same? 

A.    Yes. 

Mr.  BUNDY. — I  asked  you  to  produce  some  of 
those;  why  haven't  you  produced  them,  Gordon? 

Mr.  GORDOISr. — Go  and  get  them  wheie  you  can; 
I  don't  know  where  they  are;  I  have  never  seen 
them. 

]Mr.  BUNDY. — Those  reports  yon  made,  are  rec- 
ords kept  of  tlK-m  here  in  the  land  office? 

A.  There  would  be  no  copy  kept  of  that  report 
in  the  office,  no. 

Q.     None  at  all  ?  A.     No. 

Q.  Were  the  original  reports  sent  to  Washing- 
ton? A.     Yes. 

Q.  Were  they  returned  to  you  with  the  other  final 
proof  papers?  A.     I  think  not. 

Q.     Are  you  sure  of  that? 

A.     I  am  not  jjositive;  I  think  not. 

Q.     AVere  the  entire  files  returned  to  you? 

A.  If  they  were,  they  would  be  referred  back  to 
Washington. 

Q.  Can  you  state  the  substance  of  what  those 
certificates  were  that  you  made  when  you  aeceiDted 
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a  man 's  final  proof  ? 

A.  I  thiulv  the  substance  of  those  reports  is 
quoted  in  the  Commissioner's  letter  of  April  10, 
1902. 

Q.     Some  of  those  are  here? 

A.  But  those  r-ame  back  through  a  diiferent 
source,  and  are  not  files  of  the  local  office,  for  3'our 
information. 

Mr.  KEIGWIN. — Are  they  the  reports  approving 
these  entries  which  went  up  with  the  final  proof*? 
Is  that  what  you  are  talking  about? 

A.     Yes. 

Mr.  KEIGWIN.— Some  of  those  are  with  the  en- 
try papers  that  have  been  put  in  evidence. 

Mr.  BUNDY. — Not  one  single  solitary  one ;  I  have 
watched  it  all  the  way  through ;  I  have  seen  them  in 
a  number  of  instances  among  the  papers,  but  Mr. 
Gordon  was  very  careful  not  to  put  them  in;  I  no- 
ticed them  in  the  Anderson  case. 

The  WITNESS. — There  was  such  a  report  in  each 
one  of  those  cases  during  that  suspension. 

Mr.  BUNDY. — It  is  quoted  here  by  the  Commis- 
sioner as  follows  (referring  to  the  report  you  made)  : 
"You  have  submitted  your  joint  opinion  in  each 
case,  in  which  you  say  substantially  that  the  regula- 
tions relative  to  the  method  of  taking  such  proofs 
were  carefully  followed,  that  the  questions  pro- 
pounded to  the  claimant  and  witnesses  were  ex- 
plained fully  when  necessary,  that  you  are  satisfied 
that  the  answers  were  made  understandingly,  that 
you  believe  the  entryman  is  making  the  purchase  as 
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a  bona  fide  investment  for  himself,  and  yon  therefore 
recommend  that  the  entry  be  allowed."  Xow  you 
and  Mr.  King  jointly  made  such  rejoort  and  such 
recommendation  as  to  the  entire  list  of  125  timber 
and  stone  entries  which  have  been  referred  to  in 
these  letters  from  the  Commissioner,  did  you  not,  ^Mr. 
Garrett? 

A.    Yes. 

Q.  That  was  at  the  time  when  the  final  proof 
was  first  made  ?  A.     Yes. 

Q.  And  the  time  the  money  was  paid  in  or  de- 
posited ?  A.     Yes. 

Q.  Did  you  cancel  any  entries  up  in  the  Payette 
Country  I  A.     Yes. 

Q.     How  many? 

A.     Oh,  three  or  four  or  five,  I  don't  remember. 

Q.  Now,  when  these  people  came  to  the  land  office 
to  make  their  filing  on  this  land  did  you  tell  them  of 
this  suspension  order? 

A.  Yes,  they  were  told  that  when  they  got  this 
temporary  receipt. 

Q.  I  am  speaking  now  of  the  time  when  they 
made  their  filing. 

A.  No,  I  don't  think  we  did,  unless  the  question 
was  asked.  ~  r  ^; 

Q.  But  at  the  time  you  gave  them  the  temporary 
receipt  you  did  explain  it?  A.    Yes. 

Q.  Now,  after  July  6th,  Avhen  this  suspension  or- 
der, as  yon  call  it,  was  modified  Ijy  the  letter,  I  no- 
tice that  you  were  instructed  by  the  Commissioner 
as  follows:  "You  will  not,  therefore,  suspend  a  final 
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proof  where  the  necessary  cross-examinations  have 
been  made  and  other  instructions  of  this  office  rela- 
tive to  taking  final  proofs  been  complied  with,  and 
everj^thing  appears  regular  and  correct  on  the  face 
of  the  proof,  unless  you  have  good  and  substantial 
grounds  to  believe  that  the  entry  should  not  be  ap- 
proved." Now,  after  you  got  this  letter  of  June 
6th,  you,  within  the  next  few  wTeks,  approved  and 
issued  final  certificates  in  all  of  the  125,  except  the 
ten  or  twelve  you  have  mentioned,  did  you  not? 

A.    Yes,  I  think  so. 

Q.  So  that  as  to  all  except  twelve  you  didn't  at 
that  time  think  that  you  had  any  good  and  substan- 
tial grounds  to  believe  that  the  entry  should  not  be 
approved  % 

A.  We  had  nothing  definite  as  to  the  individual 
entries  in  each  case. 

Q.  Were  you  trying  to  comply  with  the  order  of 
the  Commissioner'?  A.     We,  were,  yes. 

Q.  Just  please  give  me  an  answer  yes  or  not, 
Mr.  Garrett,  if  you  can.  As  to  all  the  entries  where 
you  finally  issued  the  certificate  you  did  not  have, 
or  did  not  consider  that  you  had,  any  good  and  sub- 
stantial ground  to  believe  that  the  entry  should  not 
be  approved,  did  you? 

A.  No,  we  had  nothing,  or  otherwise  we  wouldn't 
have  issued  them,  nothing  of  a  tangible  nature. 

Q.  This  letter  further  instructed  you  that  in  all 
cases  of  doubt  you  were  to  refer  the  matter  to  the 
nearest  special  agent.  Now  how  many  of  this  125 
did  you  refer    to  any   special    agent,  after  June  6, 
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1902? 

A.  All  of  them  were  considered  by  tbe  register 
and  myself  and  the  special  agent  at  that  time,  and 
these  twelve,  or  about  twelve,  that  I  have  mentioned 
were  the  only  ones  that  anything  definite,  that  there 
was  anything  definite  against.  I  think  in  those 
cases,  most  of  them  were  simply  a  request  from  the 
special  agent  that  we  withhold  final  certificate. 

Q.  Did  you  refer  this  to  the  special  agent  by  re- 
port in  writing? 

A.  No,  he  was  in  the  office  right  with  us,  and 
considered  them  with  us. 

Q.  The  letter  says,  "You  will  refer  the  case  to 
the  special  agent  nearest  to  your  office  for  investiga- 
tion, stating  your  reason  for  desiring  an  investiga- 
tion of  the  entries."  Did  you  state  to  Mr.  Sharp,  or 
any  other  si^ecial  agent,  the  reason  you  desired  an 
investigation  of  any  particular  entry,  and  if  so,  what 
was  it? 

A.  I  presume  we  did  of  these  dozen  we  didn't 
issue;  those  we  issued  on  we  didn't  make  any  such 
report. 

Q.  Do  you  remember  writing  a  letter  to  Hyatt  & 
Moulton  relative  to  these  entries,  shortly  after  June 
6th? 

A.  I  don't  remember  writing  him  relative  to  these 
entries ;  I  remember  writing  to  him. 

Q.  Don't  you  recall  writing  to  him,  in  substance 
stating  to  him  the  departmental  order,  and  that  it 
would  be  impossible  for  you  to  hold  them  very  much 
longer,  withhold  the  certificates  very  nuich  longer? 
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A.  No,  I  don't  rerall  writing  him  any  snch  letter; 
I  recall  having  some  correspondence  with  him;  he 
was  a  local  mill  man  and  had  made  some  complaints 
regarding  entries  in  that  localit,y,  and  he  had  been 
told  to  get  information,  or  something  to  that  effect; 
that  is  as  I  remember  it. 

Q.  Don't  3^ou  remember  that  he  was  trying  to 
buy  up  claims?  A.     No. 

Q.  And  don't  you  remember  that  you  wrote  him 
a  letter  to  the  eifect  that  you  couldn't  hold  up  these 
entries  much  longer,  or  words  to  the  effect? 

A.     I  don't  recall. 

Q.     Will  you  say  that  you  didn't! 

A.  I  say  I  don't  remember  writing  him  any  such 
letter, 

Q.  I  would  like  to  get  your  evidence  one  way  or 
the  other.  Will  3"ou  swear  that  you  didn't  write  to 
Mr.  Hj^att,  the  local  millman,  up  there,  after  June 
6th,  when  you  had  received  this  letter  from  the  Com- 
missioner, telling  him,  in  substance,  that  you  couldn't 
hold  back  these  final  certificates  very  much  longer, 
and  that  he  would  have  to  get  bus}"  if  he  was  going 
to  buy  it? 

Mr.  KEIGWIN.— We  will  ask  the  Examiner  to 
instruct  the  witness  that  he  needn't  answer  it  unless 
Mr.  Bundy  produces  the  letter. 

A.  I  may  have  written  him  about  the  entries,  but 
as  to  giving  him  an  opportunity  to  purchase  them,  I 
never  had  any  such  idea. 

Mr.  BUNDY.— Q.  Didn't  you  write  him  and  tell 
him  you  couldn't    withhold    those  final    certificates 
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very  much  longer? 

A.  I  might  have;  I  don't  know;  I  don't  remem- 
ber. 

Mr.  KEIGA\"IN. — Counsel  for  the  complainant  re- 
quest Mr.  Bundy  to  produce  that  letter. 

Mr.  BUNDY. — I  will  produce  it  when  I  get  ready 
to  put  it  in  evidence. 

Q.  In  your  letter  of  May  9, 1902,  you  wrote  to  the 
Commissioner,  in  which  you  stated  that  you  were 
not  entirely  satisfied  that  the  claimant  was  acting  in 
good  faith,  referring  to  the  125  timber  and  stone  en- 
tries mentioned,  did  you  make  any  additional  report 
to  him  along  that  line  on  or  about  that  time? 

A.     No,  I  think  not;  I  don't  remember  any. 

Q.  Did  you  specify  any  particular  entrymen  in 
any  report,  other  than  the  one  that  is  shown  you, 
which  doesn't  specify? 

A.     No,  not  that  I  remember  of. 

Q.  So  that  you  didn't  attempt  at  that  time  to 
point  out  any  particular  entries  that  you  had  in 
mind  ? 

A.  I  don't  know  as  1  had  at  that  time  any  in- 
formation as  to  any  particular  entries. 

Q.  You  testified  that  you  became  convinced  that 
there  was  a  nigger  in  the  woodpile,  because  you 
didn't  know  of  any  market  for  timber  at  that  time, 
and  because  you  knew  that  many  of  the  entr}^nen 
were  not  men  of  means,  and  in  your  opinion  were 
not  able  to  buy  a  tract  of  land  of  that  character. 
Was  that  the  substance  of  your  first  suspicions  in 
this  matter? 
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A.  My  first  suspicions  in  tlie  matter  were  before 
that  time,  and  when  the  Commissioner  had  special 
agents  in  the  field  prior  to  the  time  Mr.  Sharp  was 
here;  it  was  their  duty,  of  course,  to  investigate 
frauds,  and  when  these  cases  were  reported  back, 
throwing  the  responsibility  on  us,  I  refused  to  as- 
sume that  responsibility;  I  was  satisfied  that  there 
was  something  back  of  that  wholesale  entry  of  tim- 
ber lands. 

Q.  You  attempted  to  tell  Mr.  Gordon  what  it  was 
that  created  that  suspicion ;  you  said  that  there  was 
no  market  and  the  men  didn't  have  money.  Was 
there  anything  else  that  made  you  suspicions'? 

A.     Those  were  the  basic  reasons,  I  think, 

Q.  What  became  of  these  so-called  non-aliena- 
tion affidavits  that  you  mentioned? 

A.     I  think  they  were  attached  to  the  proof. 

Q.     In  all  instances'?  A.     Yes. 

Q.  And  left  as  a  file,  part  of  the  proof,  in  that 
particular  case?  A.     Yes. 

Q.  And  sent  with  the  rest  of  the  papers  to  Wash- 
ington ?  A.    Yes. 

Mr.  BUNDY.— The  attorneys  for  the  defendant, 
on  the  statement  of  Mr.  Garrett  now  made,  move  to 
strike  out  all  of  the  timber  and  stone  papers  which 
have  been  shown  to  and  identified  by  witnesses,  and 
offered  in  evidence  by  the  complainant,  for  the  rea- 
son that  it  appears  that  such  records  offered  are  not 
the  complete  records,  but  a  part  only,  and  that  the 
files  as  prepared  in  the  local  office  have  not  been 
offered  in  evidence,  certain  papers  having  been  elim- 
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inated  from  such  files  before  the  same  were  offered 

in  evidence. 

Mr.  KEIGWIN.— Do  you  understand  that  we 
have  ever  undertaken  to  offer  all  the  papers  con- 
nected with  any  entry? 

Mr.  BUNDY. — I  don't  know  of  any  i^apers  con- 
nected with  it,  but  all  that  would  be  termed  a  part 
of  the  proof  papers. 

Mr.  KEIGWIN.— We  have  always  carefully  iden- 
tified and  specified  the  papers  we  put  in  evidence. 

Mr.  BUNDY. — These  non-alienation  affidavits 
were  made  a  part  of  the  proof  papers,  were  they  not? 

The  WITNESS.— A.  These  non-alienation  affi- 
davits were  taken  long  after  the  i3roofs  were  offered. 

Q.     But  you  wouldn't  have  issued  except  for  that? 

A.  I  wouldn't  say  positively  that  they  were  at- 
tached to  the  proof  papers. 

Mr.  KEIGWIN. — Is  this  non-alienation  affidavit 
that  you  speak  of  a  part  of  the  ordinary  proof 
papers  ?  A.     No. 

Mr.  KEIGWIN. — Were  these  non-alienation  affi- 
davits which  you  mention  papers  which  were  taken 
from  the  claimant  only  in  cases  where  there  had  been 
a  suspension  of  the  proof  and  were  taken  at  the 
time  you  got  ready  to  issue  your  final  certificate? 

A.     Only  in  such  cases. 

Mr.  BUNDY.— Q.  As  I  understand  your  testi- 
mony, Mr.  Garrett,  even  after  you  had  this  letter  of 
June  6tli,  throwing  it  back  to  you,  you  then  refused 
to  issue  any,  and  didn't  issue  any,  except  as  you 
called  the  entrvman  in  and  took  from  him  a  nou- 
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alienation  affidavit. 

A.  We  called  the  entryman  in  and  required  liini 
to  surrender  the  temporary  receipt  and  file  a  non- 
alienation  affidavit. 

Q.  Then  as  to  these  120  suspended  entries  which 
have  been  referred  to  in  the  Commissioner's  letters, 
you  did  not  issue  a  final  certificate  in  any  of  these 
cases  except  you  procured  from  the  entryman  a  non- 
alienation  affidavit"? 

A.  That  was  my  practice,  to  require  that,  and  it 
was  done  in  each  case, 

Q.  That  was  a  part  of  the  record  upon  which  you 
acted  in  issuing  final  certificate? 

A.  This,  of  course,  was  on  our  own  motion;  it 
wasn't  a  part  of  the  regulations;  I  required  that  in 
every  instance,  and  we  based  our  action  somewhat  on 
that. 

Q.  And  it  was  filed  with  the  papers  in  each  par- 
ticular entry? 

A.     That  is  as  I  remember  it,  yes. 

Q.  And  those  were  on  file  in  the  land  office  here, 
so  that  if  any  person  came  in  to  look  at  the  record 
in  any  timber  and  stone  entry  he  would  have  found 
these  non-alienation  affidavits,  the  same  as  any 
others?  A.     It  wouldn't  have  been  a  file. 

Mr.  BUNDY. — I  now  renew  my  motion  to  strike 
out  all  the  final  proof  papers  offered  by  the  plain- 
tiff in  this  case,  for  the  reason  that  it  appears  that 
they  have  offered  but  a  part  of  such  final  proof 
papers. 

Mr.    KEIGWIN. — Counsel   for   the   complainant 
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tender  to  Mr.  Bundy,  and  place  at  liis  disposal,  all 
of  the  non-alienation  affidavits  in  all  the  cases  in 
which  such  affidavits  were  taken,  and  will  make  no 
objection  if  he  wishes  to  offer  them  in  evidence  him- 
self. 

Mr.  BUNDY. — Produce  them;  get  them  here  to- 
morrow morning. 

Mr.  KEIGWIN. — Let  the  record  show,  please, 
that  in  response  to  Mr.  Bundy 's  polite  request,  coun- 
sel for  the  complainant,  not  to  be  outdone  in  polite- 
ness, have  left  the  room  and  have  searched  the  files, 
and  produced  one  of  these  papers,  now  put  in. 

Mr.  BUNDY. — I  show  you  paper  marked  146D. 
Is  that  signed  by  you,  Mr.  Garrett? 

A.    Yes. 

Q.  Was  that  one  of  the  reports  which  you  made 
to  the  Government  at  the  time  that  you  aecej)ted 
the  money  and  issued  the  temporary  receipt  in  the 
timber  and  stone  entry  of  Abrams?  A.     Yes. 

Q.  Were  the  other  reports  that  you  made  of  simi- 
lar and  like  import  and  effect? 

A.  Yes,  similar  in  form  and  import  and  effect, 
yes. 

Q.  And  such  a  report  or  recommendation,  if  it 
may  be  called  such,  as  the  one  shown  you,  was  made 
in  each  one  of  these  susjoended  entries? 

Mr.  BUNDY. — We  offer  this  in  evidence  in  con- 
nection with  Mr.  Garrettt's  cross-examination. 

(Marked  Exhil)it  146D.) 

Mr.  BUNDY.— Q.  Did  you  and  Mr.  Hoseley  ever 
have  an}'  little  deals  of  vour  own  in  the  timber  busi- 
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ness  around  here? 

A.     Not  he  and  I  personally,  no. 

Q.     None  at  all?  A.     No. 

Q.  You  have  been  interested  in  concerns  in  which 
you  and  Mr.  Hoseley  were  jointly  interested,  haven't 
you  ?  A.     No. 

Q.     None  at  all  ?  A.     No,  not  I  directly. 

Q.    Who  was  it? 

A.  I  think  perhaps  Mr.  Hoseley  had  some  con- 
nection with  the  sale  of  my  wife's  timber  and  stone 
entry. 

Q.     What  did  he  get  for  it? 

A.     I  don't  know  as  he  got  anything  for  it. 

Q.     What  did  your  wife  get  for  it  ? 

A.  She  got  several  thousand  dollars,  I  think 
$3,000. 

Q.     Who  did  she  sell  it  to? 

A.  I  am  not  positive,  but  I  think  it  was  to  Riden- 
baugh,  of  this  place. 

Q.  Was  Mr.  Hoseley  connected  with  that  busi- 
ness? A.     I  don't  know  in  what  capacity. 

Q.  -Did  your  wife  take  a  timber  and  stone  claim . 
She  did.     Where? 

A.     In  township  5  north,  range  4  east. 

Q.     When?  A.     1903,  I  believe. 

Q.  At  the  time  in  the  so-called  sweat-box,  when 
you  and  Mr.  Hoseley  were  looking  over  this  book, 
which  has  been  marked  Plaintiff's  Exhibit  141A, 
Mr.  Hoseley  told  you,  I  believe,  that  all  of  the  red 
ink  marks  and  the  colored  shading  around  the  plats 
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was  ill  the  book  when  it  was  handed  to  him'? 

A.    Yes. 

Q,  And  he  told  you  that  it  was  handed  to  him 
some  time  in  September,  1903,  did  he? 

A.    Yes,  I  believe  so. 

Q.  And  you  was  familiar  with  these  townships 
that  were  shown  in  the  plat,  I  suppose? 

A.     I  was,  and  am  yet. 

Q.  And  he  told  3^011  at  that  time,  I  think  3'ou  tes- 
tified, that  Mr.  Barber  told  him  thej^  owned  all  the 
lands  indicated  in  this  book. 

A.     That  indicated  their  holdings. 

Q.  And  that  indicated  to  you  what  they  claimed 
to  own?  A.     Possibly. 

Q.     You  knew  that  wasn  't  true,  didn  't  you  ? 

A.  I  knew  that  some  of  those  lands  indicated  in 
red  ink  wasn't  at  that  time  owned  by  the  Barber 
Lumber  Company,  because  it  was  Government  land. 

Q.  You  knew  that  the  selections  hadn't  been 
made  in  September,  1903?  A.     Yes. 

Q.     Did  3'ou  tell  Mr.  Hoseley  that? 

A.     I  didn't  tell  him  that. 

Q.     Did  Mr.  Ruick  tell  him  that? 

A.     I  don't  know"  what  Mr.  Euick  told  him. 

Q.  Did  you  call  his  attention  to  the  fact  that 
he  was  making  a  mistake,  before  he  went  on  the 
stand?  A.     I  did  not. 

Q.  But  3'ou  let  Mr.  Hoseley  go  on  the  stand  i" 
the  Borah  trial  and  testify  that  all  of  the  red  marks 
were  in  this  book  when  it  was  given  to  him,  when 
vou  kn<»w  that  wasn't  true? 
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A.  I  knew  that  those  markings  indicated  lands 
that  in  September,  1903,  were  Government  lands. 

Q.  And  .you  knew,  Mr.  Garrett,  that  those  Gov- 
ernment lands  were  entered  by  scrip,  didn't  you, 
afterwards  f 

A.  Yes,  some  of  those  lands  were  entered  with 
scrip  after  the  time  that  book  was  handed  to  him. 

Q.     And  von  knew  that?  A.     Yes. 

Q.  And  you  know  how  they  were  entered  and  the 
time  they  were  entered?  A.     Yes. 

Q.  And  so  you  knew"  that  what  Mr.  Hoseley  tes- 
tified to  was  either  a  falsehood  or  he  was  mistaken '? 

A.     I  did  not. 

Q.     And  .you  let  him  go  on  and  testify? 

A.  I  didn't  know  that  Mr.  Hoseley 's  statement 
was  a  falsehood,  and  I  don't  think  it  was. 

Q.     And  you  knew  that  he  was  mistaken. 

A.  I  do  not  know  that  he  was  mistaken,  and  on 
the  contrary  I  believe  he  was  not  mistaken. 

Q.  Mr.  Garrett,  can  you  tell  me  how  anybod.y 
in  Eau  Claire,  in  September,  could  mark  off  lands 
that  they  owned,  that  hadn't  been  entered  by  scrip 
at  all?  A.     Yes. 

Q.     Tell  me  please. 

A.     By  having  them  cruised  i^rior  to  that  time. 

Q.  Did  you  conceive  that  cruising  lands  was  own- 
ership of  them? 

A.  No ;  those  lands  might  have  been  indicated  b.v 
having  those  lands  cruised  prior  to  that  time. 

Q.  Did  Mr,  Hoseley  say  to  you  that  Mr.  Bar- 
ber gave  him  this  book  and  told  him  that  the  lands 
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marked    with    red    indicated    lands    that  they  had 

cruised  ?  A.     No. 

Q.     Isn't  that  what  he  did  tell  him? 

A,     I  don't  know  what  he  told  him. 

Q.     Isn't  that  what  Hoseley  told  you  he  told  him'? 

A.     No. 

Q.  Isn't  it  a  fact  that  Mr.  Hoseley  said  that  Mi'. 
Barber  said  that  red  indicated  land  they  owned  or 
lands  they  had  cruised? 

A.  As  I  remember,  he  said  the  red  ink  markings 
indicated  the  Barber  holdings. 

Q.     What  did  you  think  they  indicated? 

A.  Lands  that  they  claimed;  I  don't  know  what 
the}'  were  intended  to,  but  I  understood  that  they 
were  lands  they  claimed;  at  least  that  is  what  he 
told  me. 

Q.  But  you  knew  that  the  land  marked  in  red 
ink  in  6-9,  7-9,  and  8-7,  at  that  time  was  Govern- 
ment land? 

A.  I  don't  know  as  to  those  particular  townships 
you  name;  I  know  that  some  of  the  lands  indicated 
in  red  ink  were  not,  in  September,  1903,  private 
holdings;  I  knew  the}'  were  Government  lands. 

Q.  But  you  thought  maybe  Mr.  Barber  had 
marked  them  because  he  had  cruised  them? 

A.  I  don't  know  what  I  thought  at  that  time;  I 
say  they  could  have  beeen  indicated  from  cruisings, 
at  that  time. 

Q.  But  Mr.  Hoseley  told  you,  according  to  your 
testimony  that  when  this  book  was  handed  to  him, 
the  red  ink  marks  indicated  lands,  and  that  Mr.  Bar- 
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ber  told  him  that  they  were  the  Barber  Lumber 

Company's  holdings, 

A.     That  is  what  Mr.  Hoselej^  told  me. 

Q.  And  you  at  that  time  knew  that  that  wasn't 
true  ? 

A.  I  knew  that  the  Barber  Lumber  Company 
could  not,  in  September,  1903,  have  owned  all  those 
lands  indicated  in  red  ink. 

Q.  Did  you  know  that  Mr.  Hoseley  himself  had 
made  a  timber  and  stone  entry?  A.     Yes. 

Q.  And  did  you  know  that  in  this  book  that  was 
indicated  in  red  ink? 

A.  Yes,  we  discussed  that;  I  asked  him  regard- 
ing it. 

Q.  And  did  you  think  that  was  owned  by  the 
Barber  Lumber  Company  in  September,  1903? 

A.     No,  I  think  he  made  his  entry  after  that  time. 

Q.     And  yet  it  was  here  in  red  ink? 

A.     Yes. 

Q.  And  so  you  knew  he  hadn't  entered  it  and  the 
Barber  Lumber  Company  couldn  't  have  owned  it  ? 

A.     They  couldn't  have  owned  it  at  that  time. 

Q.  You  are,  or  were  at  that  time,  a  friend  of  Mr. 
Hoseley 's,  aren't  you? 

A.     I  am,  and  was  at  that  time. 

Q.  And  when  you  was  in  the  sweat-box  with  Mr. 
Ruick  getting  this  information  from  Mr.  Hoseley 
you  didn't  call  his  attention  to  any  of  these  things 
you  knew  about,  did  you? 

A.  Mr.  Ruick  wasn't  present  at  that  time,  and 
the  matter  of  these  lands,  of  lands  being  indicated 
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in  red  ink  beinj;'  Government  lands  at  the  time  the 
book  was  handed  to  him,  was  discnssed  with  Mr. 
Hoseley;  I  called  his  attention  to  that. 

Q.  Yon  said  to  him,  "Mr.  Hoseley,  these  lands 
are  Government  lands  % ' ' 

A.  His  entry  was  pointed  ont  and  some  others, 
and  the  difference  in  the  markings,  some  of  them 
being  checks,  and  some  lines,  and  some  dots,  were 
discussed. 

Q.  Did  you  eal]  his  attention  to  the  things  you 
have  told  me  about,  that  .you  knew  that  these  lands 
could  not  have  been  in  private  ownership  at  that 
time?  A.     Some  of  them. 

Q.  You  knew  that  Mr.  Hoseley  was  going  on  the 
stand  and  testify  to  facts  that  you  knew  couldn't 
be  true? 

A.     I  didn't  know  anytliing  of  the  kind. 

Q.  Don't  you  know  that  during  the  time  that 
Mr.  Hoseley  was  carrying  this  book,  which  I  think 
was  from  sometime  in  September,  1903,  mitil  some- 
time in  the  middle  of  the  summer  of  the  following 
year,  that  the  office  of  the  Barber  Lmnber  Company, 
through  Mr.  Lyon  Cobb  and  others,  were  going  to 
the  land  office  from  time  to  time  and  keeping  track 
of  lands  that  were  being  entered  and  lands  on  which 
final  proof  was  being  made? 

A.  I  don't  remember  the  dates  that  the  repre- 
sentatives of  the  Earlier  Lumber  Company  did  ex- 
amine the  records  of  the  land  office,  l)ut  they  did, 
yes,  from  time  to  time. 

Q.     Among  others,  Mr.  Lyon  Cobb  and  Mr.  Chap- 
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man '? 

A.  I  think  they  used  to  examine  the  records*  yes, 
but  whether  they  w^ere  checking  up  the  way  you 
state  I  couldn't  testify. 

Q.  This  conversation  with  Mr.  Borah,  you  liave 
told  it  all,  have  you? 

A.     Yes,  as  I  remember,  the  substance  of  it. 

Q.  Now,  Mr.  Garrett,  without  any  specific  in- 
structions from  the  land  department,  it  was  your 
duty,  as  receiver  of  the  land  office,  to  protect  the 
Government,  I  suppose  against  all  kinds  of  imposi- 
tions, was  it  not?  A.     It  was. 

Q.  And  during  your  incumbency  of  that  office  you 
attempted  to  perform  your  duty  in  that  regard,  I 
suppose?  A.    I  did. 

Q.  And  when  men  made  final  proof  to  you  that 
was  not  sufficient  under  the  statute,  you  suspended 
or  refused  final  proof,  did  you  not?  A.     Yes. 

Q.  Were  all  of  the  final  proof  papers  and  filing 
papers,  at  some  stage  in  the  proceedings,  subject  to 
your  inspection  or  approval?  A.     Yes. 

Q.  Were  the  papers  made  by  the  several  entry- 
men  upon  their  face  proper  and  regular  in  form,  so 
far  as  you  know  ? 

A.     All  those  that  were  allowed,  yes. 

Q.     All  those  where  final  certificate  ever  issued? 

A.     Yes. 

Q.  Upon  their  face  showed  a  valid  proper  filing 
and  valid  and  proper  final  proof?  A.     Yes. 

Q.  So  that  any  person  who  had  occasion  to  ex- 
amine the  records  of  the  land  office  would  not  have 
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found  anything  suspicious  about  any  of  these  en- 
tries which  you  finally  allowed,  and  for  which  final 
certificates  were  issued? 

A.  Those  that  were  passed,  and  final  certificate 
issued,  there  would  be  nothing  indicated  against  them 
in  the  records  of  the  land  office,  no. 

Q.  One  thing  I  think  we  ought  to  get  on  rec- 
ord here,  Mr.  Garrett,  for  the  benefit  of  these  gen- 
tlemen— maybe  they  know  it,  but  I  am  not  very  clear 
on  it  myself — this  scrip  comes  in  a  certain  number 
of  acres,  in  a  block,  does  it  not ;  that  is,  if  3^ou  have 
a  1600  acre  piece  you  have  to  locate  it  all  at  the' 
same  time,  do  you  not? 

A.     The  selection  must  cover  the  base,  yes. 

Q.  What  I  mean  is,  you  couldn't  go  and  locate 
400  acres  on  a  1600  piece  of  scrip;  you  would  have 
to  locate  it  all  at  once,  W'ould  you  not? 

A.  If  you  are  referring  to  forest  reserve  lieu 
scrip,  yes. 

Q.  There  are  two  kinds  of  Northern  Pacific 
scrip;  how  is  it  with  reference  to  that? 

A.  Northern  Pacific  issue  that  scrip  in  any  size 
piece  you  want. 

Q.  But  when  you  have  it  issued  in  a  certain 
piece,  the  selections  must  be  together? 

A.  With  the  Northern  Pacific  scrip  you  give  the 
railroad  company  the  description  of  the  land  you 
desire  to  select,  and  they  designate  a  basis  to  cover 
that  selection. 

Q.  In  all  of  this  scrip,  the  land  has  to  be  con- 
tiguous, does  it  not?  A.     No. 
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Q.     Is  that  so  with  the  forest  reserve  lieu  scrip  1 

A.  That  would  be  true,  yes,  as  to  the  forest  re- 
serve selections. 

Q.  So  that  if  a  person  had  a  500  acre  piece  of 
scrip,  he  w^ould  have  to  have  500  acres  all  in  a  body  1 

A.  No,  tliat  is  not  correct ;  if  you  had  a  500  acre 
piece,  you  might  select  500  acres  scattered  all  over 
the  district, 

Q.  But  5^ou  couldn't  select  400  acres  and  keep  the 
other  100 1 

A.  No;  but  the  Northern  Pacific  selections  are 
not  made  in  that  way  though;  the  land  you  desire 
to  select  is  designated  to  the  company,  and  then  they 
issue  their  selection  list  and  the  basis  for  that  selec- 
tion. 

Q.  A  great  deal  of  this  scrip.  Northern  Pacific 
scrip,  is  issued  and  held  for  a  long  time  before  it  is 
laid,  isn't  HI  A.     No. 

Q.  The  Barber  Lumber  Company  had  6,000  acres 
of  it  here  a  year  and  a  half  before  it  was  laid? 

A.  They  might  have  had  the  selection  list  and  the 
basis  list  and  held  it  without  filing  for  some  time, 
but  I  never  saw  any  Northern  Pacific  scrip  that  was 
handled  in  that  manner ;  I  have  handled  a  great  deal 
of  it. 

Q.  Is  a  line-up  before  a  land  office  a  very  un- 
usual thing  in  this  country,  Mr.  Garrett? 

A.  Well,  it  is  rather  unusual  in  this  district; 
there  have  been  a  few  of  them  in  my  experience. 

Q.  It  isn't  anything  unusual  for  people  to  stand 
in  line  in  land  offices  a  week  or  ten  days,  is  it  ? 
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A.  That  has  occurred,  but  nut  at  this  office;  we 
have  had  ver}^  few  line-ups  at  this  office, 

Q.  At  La  Grande,  Oregon,  a  year  or  two  ago, 
they  stood  in  line  sixteen  days ;  did  you  hear  of  that  1 

A.     Yes,  I  have  heard  of  that. 

Q.  I  have  seen  them  in  Wisconsin  longer  than 
that.  Were  there  very  many  timber  and  stone  en- 
tries made  in  this  office  prior  to  1901? 

A.     Very  few. 

Q.  The  townships  up  in  what  we  call  the  Basin 
were,  I  suppose,  opened  to  entry  at  different  times, 
were  they? 

A.  Yes,  the  townships  in  the  Basin  were  surveyed 
prior  to  that  time,  yes,  most  of  them. 

Q.  Can  you  tell  us  approximately — I  don't  care 
for  the  exact  date — when  the  Basin  towns,  other 
than  6-4,  were  opened  to  entry  under  the  timber  and 
stone  act? 

A.  Some  of  them  were  open  way  back  thirty  or 
forty  years. 

Q.  I  meant  those  that  are  involved  in  this  litiga- 
tion ? 

A.  Some  of  those  involved  in  this  litigation  were 
opened  thirty  or  furt}^  years,  7  north,  4  east,  and  6 
north,  5  east. 

Q.  What  towns  in  the  Basin  were  newly  opened 
to  entry  in  the  year  1901? 

A.  There  was  no  township  just  open  for  entry 
in  1901 ;  there  were  no  towns  that  were  open  at  that 
time  that  hadn't  been  open  for  some  time. 

Q.     Then  the  Crooked  River  country  was  opened 
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to  entry  a  year  after,  in  1902'? 

A.  Well,  the  towns  in  tlie  Crooked  River  section 
had  been  open  for  some  time  prior  to  these  filings, 
several  years,  I  think. 

Q.  But  there  hadn't  been  any  filings  made  up  in 
that  country?  A.     No. 

Q.  Nor  had  there  been  any  filings  made  in  the 
Basin  until  1901  ?  A.     That  is  correct, 

Q.     And  none  in  the  Crooked  River  until  19021 

A.  6-4  was  the  only  township  that  was  opened 
during  the  time  of  these  filings. 

Q.     And  that  was  in  1903? 

A.     That  was  in  1903. 

Q.  Your  evidence  shows  that  the  survey  plat  was 
approved  and  filed  July  15,  1903;  it  wouldn't  have 
been  possible  to  enter  until  then  % 

A.  It  was  open  to  entry  to  the  State  then,  and 
wasn  't  open  to  general  entry  until  sixty  days  expired. 

Q.  But  it  wasn 't  even  open  to  the  State  until  that 
plat  was  filed  ?  A.     No. 

Q.  Maybe  you  could  bring  in  here  a  book  that 
would  contain  your  reports  of  these — 

A.     I  can  get  that  in  a  moment,  yes. 

Q.  Just  get  it.  It  will  save  bringing  you  back 
here. 

(Witness  goes  to  get  book.) 

Mr.  KEIGWIN.— Mr.  Bundy,  do  you  want  all  the 
non-alienation  affidavits  % 

Mr.  BUNDY.— I  haven't  asked  for  them  at  all;  I 
moved  to  strike  out  all  the  papers;  if  you  want  to 
supply  them,  you  can  do  so. 
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Mr.  BUXDY.— Q.  Mr.  Garrett,  you  said  you 
sold  your  land,  your  wife's  claim,  to  some  lumber 
company. 

A.     I  didn't  sell  it;  she  sold  it. 

Q.     "Who  bought  the  logs  off  your  wife's  laud? 

A.  Xo  one ;  there  hadn  't  been  any  logs  taken  off 
her  claim. 

Q.     You  have  an  uncle?  A.     Yes,  an  uncle. 

Q.     Mr.  Childs?  A.     Yes. 

Q.  There  was  a  contract  made  through  Mr.  Hose- 
ley  and  the  Barber  Lumber  Company  for  the  pur- 
chase of  the  logs  on  your  wife's  land  and  your  uncle's 
land. 

A.  Yes,  he  entered  into  a  contract  to  take  the 
logs  off  of  his  claim  and  her  claim ;  he  had  a  contract 
to  take  the  logs  off  of  her  t-laim,  but  it  was  afterwards 
cancelled,  and  there  wasn't  any  logs  taken  off  of  her 
claim,  and  she  sold  her  claim  to  other  parties. 

At  this  time  adjournment  was  taken  until  ten 
o'clock,  A.  M.,  Tuesday,  March  9th,  1909,  at  which 
time,  pui*suant  to  adjournment,  court  met,  the  Ex- 
aminer and  counsel  for  the  defendants  being  present. 

Mr.  BUXDY. — I  wish  you  would  note,  Mr.  Re- 
porter, that  the  attorneys  for  the  defendant,  the 
examiner,  and  the  reporter  have  been  in  attendance 
since  ten  o'clock,  and  that  the  attorneys  for  the  Gov- 
ernment appeared  at  10:35,  for  the  purpose  of  begin- 
ning this  examination.  I  want  also  to  make  a  state- 
ment upon  the  record  to  this  effect.  Some  talk  has 
been  had  between  counsel  for  the  Government  and 
counsel  for  the  defendant  with  reference  to  certain 
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stipulations  with  reference  to  rebuttal  evidence,  tak- 
ing the  testimony  of  witnesses  at  various  places,  and 
other  matters.  It  has  been  the  disposition  and  in- 
tention of  the  attorneys  for  the  defense  to  do  every- 
thing possible  by  way  of  stipulation  to  facilitate  and 
expedite  the  taking  of  evidence  in  this  case,  and  the 
attorneys  for  the  defendant  are  convinced  that 
nothing  is  being  gained  by  that  course,  that  no  at- 
tempt is  being  made  by  the  Government  to  expedite 
the  taking  of  this  evidence,  and  counsel  for  the  de- 
fendant now  announce  that  they  will  stipulate 
nothing  with  reference  to  rebuttal  testimony,  nor  any 
other  matter  to  which  reference  has  been  made  by 
counsel  heretofore.  We  will  leave  it  to  the  Govern- 
ment to  take  its  own  course  and  prove  its  own  ease 
in  its  own  manner,  the  defendant  reserving  the  right 
to  except  to  the  introduction  of  any  evidence  not 
taken  in  strict  accordance  with  the  statutes  and  the 
rules  of  court,  and  not  waiving  the  right  to  object  to 
3inj  evidence  in  rebuttal  which  is  not  strictly  in  re- 
buttal. This  is  intended  to  embrace  the  introduction 
of  alleged  statements  made  by  witnesses  before  the 
district  attorne}^,  special  agents,  and  others,  which 
have  been  referred  to  by  various  witnesses  when  on 
the  stand,  and  we  insist  that  if  these  statements  are 
to  be  offered  in  evidence  they  should  be  offered  in 
evidence  as  a  part  of  the  plaintiff's  case,  at  this  time. 

Mr.  KEIGWIN.— We  accept  the  rebuke. 

Mr.  BUNDY.— One  other  thing  I  want  to  call  your 
attention  to :  Have  you  presented  the  order  to  Judge 
Dietrich  to  be  signed  I     Has  it  been  signed^ 
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Mr.  KEIGWIN. — The  parts  agreed  upon  were 
signed. 

Mr.  BUNDY. — Have  3'ou  got  a  copy  of  it  with 
you? 

Mr.  KEIGWIN.— I  left  it  with  him. 

Mr.  GORDON.— It  was  only  with  reference  to  the 
extension  of  time,  as  I  understand. 

Mr.  BUNDY.— I  shall  apply  to  tlie  Court  cither  to 
have  inserted  in  that  order,  or  to  make  another  order, 
that  you  take  the  evidence  of  any  and  all  witnesses 
you  have  at  Boise,  and  at  any  other  place,  at  the  one 
trip.  I  don't  helieve  we  ought  to  be  called  back  to 
an_y  of  these  cities  to  take  the  evidence  later;  and,  in 
addition,  I  want  to  say  to  you  now,  inasmuch  as  it  has 
been  referred  to  in  this  case,  as  well  as  in  open  court 
in  the  criminal  case,  on  the  call  of  the  calendar,  that 
we  shall  ask  the  Court  to  hear  the  criminal  case  when 
court  convenes  in  May,  as  I  understand  there  is  to  be 
a  jury  in  May,  and  if  there  is  to  be  no  jury  in  May, 
then  we  shall  ask  that  the  case  be  tried  at  the  last  jurj^ 
in  attendance  at  this  term. 

Mr.  KEIGWIN. — Counsel  for  the  complainant 
having  heretofore  agreed  to  certain  limitations  as  to 
the  time  of  taking  testimony  in  this  case,  which  were 
imposed  in  an  order  signed  by  the  Court  on  yester- 
day, and  the  terms  of  that  limitation  having  been 
fixed  upon  in  inirsuance  of  an  understanding  between 
counsel  that  matters  of  detail  v/hich  could  not  con- 
veniently be  put  in  evidence  upon  the  case  in  chief, 
and  before  the  departure  of  counsel  from  Boise  for 
the  purpose  of  taking  testimony  elsewhere,  I  desire 
to  state  that  the  chano'ed  attitude  this  morning  an- 
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iioiinced  by  eounsel  for  the  defendants  will,  in  all 
probability,  ner-essitate  a  considerable  j)rotraetion  of 
tlie  testimony  at  Boise,  so  that  it  will  be  necessary 
to  appl}^  for  further  extension  of  time  for  the  con- 
clusion of  the  testimony  in  this  case. 

Mr.  BUNDY. — We  will  agree  that  the  order  made 
last  night  be  vacated,  and  on  such  new  application 
made,  on  notice,  the  defendant  will  desire  to  be  heard 
and  submit  evidence  with  reference  to  the  conduct  of 
this  case  in  the  past,  before  such  new  order  is  made. 

[Testimony  of  Edward  H.  Garrett,  on  Behalf  of  the 
Complainant  (Recalled).] 

EDWARD  E.  GARRETT,  recalled  for  redirect 
examination. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Garrett,  you  were  asked  on  cross-examin- 
ation yesterday  by  counsel  for  the  defense  about  your 
connection  with  a  railroad.  I  will  ask  you  to  tell  me 
what  that  railroad  was,  and  when  it  was  organized. 

A.  I  don't  remember  exactly  when  it  was  organ- 
ized; it  was  sometime  in  the  sunmier  of  1901.  It 
was  promoted  by  Mr.  Beggs  and  Mr.  Pinney  and  Mr. 
Ruick.  Mr.  Pinney  first  spoke  to  me  regarding  it. 
It  was  a  local  enterprise,  projecting  a  road  from 
Boise  into  the  Basin  country.  We  were  simply  in 
it  as  promoters;  none  of  us  were  capitalists.  The 
surveys  were  made  by  the  company  early  in  the  fall, 
I  believe,  of  1901,  and  the  active  promotion  of  the 
raihvay  was  turned  over  to  Mr.  Beggs  and  Mr.  Ruick, 
I  had  simply  a  nominal  interest  in  the  road. 
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Q.     Was  stock  issued  in  that  road  ? 

A.  No,  stock  was  never  issued;  it  was  never 
organized  to  the  extent  of  issuing  the  stock.  I  was 
named  in  the  articles  of  incorporation  as  a  stock- 
holder, holding  one  share,  but  the  stock  was  never 
actually  issued. 

Q.     What  was  the  par  value  of  the  stock  ? 

A.  I  don't  remember;  I  think  it  was  $100;  I  am 
not  sure. 

Q.  Did  you  have  any  money  invested  in  that  com- 
pany? 

A.  About  $100  was  put  into  it  originally  by  me 
for  the  surveys;  that  was  the  extent  of  my  invest- 
ment. 

Q.  Well,  was  a  railroad  ever  built,  franchise 
granted  it,  or  what  was  done? 

A.  The  railroad  was  never  built;  the  surveys 
were  made,  and  plats  of  the  surveys  filed,  and  rights 
of  way  secured;  I  presume  they  have  expired  now. 

Q.     That  was  in  the  sunnner  of  1901  ? 

A.     1901. 

Mr.  BUNDY. — Do  you  mean  to  say  that  the  plats 
were  filed  in  the  summer  of  1901  ? 

A.  I  don't  remember  just  when  the  plats  were 
filed;  as  I  remember,  the  surveys  were  made,  and 
when  the  engineer  filed  those  plats  I  don't  remember, 
but  it  was  after  that  time. 

Mr.  BUNDY. — The  records  hero  would  show, 
wouldn't  they? 

A.     The  records  here  would  show,  yes. 

Mr.  BUNDY. — I  object  to  that,  as  the  records 
would  be  the  best  evidence. 
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Mr.  GORDON.— I  didn't  know  that  my  question 
had  referenee  to  when  the  plats  were  filed;  it  had 
reference  to  the  incorporation  of  the  railroad,  or  the 
time  efforts  were  made  to  get  these  rights  of  way,  and 
I  will  ask  you  when  that  was. 

A.  Well,  following  the  organization  of  the  com- 
panj^  in  the  summer  of  1901,  the  surveys  were  made, 
early  in  that  fall,  I  believe,  and  after  the  surveys, 
why,  the  engineer,  of  course,  made  up  his  plat  from 
his  notes;  I  don't  remember  just  when. 

Q.     I  just  want  to  know  about  what  time. 

A.  These  actions  were  taken — it  was  along  fol- 
lowing the  organization  of  the  road. 

Q.     Was  it  in  1901  or  1902  ? 

A.  The  filing  of  the  plats  might  have  run  over 
into  1902.  I  don't  recall;  the  thing  drug  along  after 
that,  and  it  has  been  five  or  six  years  since  there  has 
been  any  meeting  of  the  members  of  the  company; 
it  has  been  practically  defunct  for  several  years. 

Q.  With  reference  to  your  action  as  Receiver  of 
the  land  office  in  holding  up  final  proofs  of  entries 
in  w^hat  is  known  as  the  Crooked  River  and  Boise 
Basin,  I  will  ask  you  when  you  first  began  to  hold  up 
final  proofs  in  those  cases  ? 

A.  I  first  held  them,  suspended  action  under  that 
general  order  of  July  13,  1901 ;  then  in  the  April  fol- 
lowing we  didn't  take  action  under  the  Commis- 
sioner's letter  of  April  10th  and  April  22d,  until 
after  the  order,  until  after  the  letter  of  June  6,  1902 ; 
after  that,  whenever  there  was  any  sufficient  reason, 
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or  anything  sufficiently  definite,  wliy  we  suspended 

the  proofs. 

Q.  Now,  were  any  of  the  final  proofs  that  were 
held  up  bj^  you  proofs  of  entrymen  whose  claims 
afterwards  were  deeded  to  the  Barber  Lumber  Com- 
pany? 

Mr.  BUNDY. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  not  the  best  evidence 
of  what  was  deeded  to  the  Barber  Lumber  Company. 

A.    I  believe  so. 

Q.  I  will  ask  you  if  you  held  up  the  final  proof  of 
John  I.  Wells. 

A.  Yes,  that  proof  was  held  up  after  the  time  it 
was  offered,  under  the  general  order,  and  suspension 
was  continued  after  the  letter  of  June  6,  1902. 

Q.    And  suspension  was  continued  until  wdien? 

A,  I  don't  remember;  I  think  a  year  or  so;  I 
don't  remember  whether  receipt  w^as  ever  issued  or 
not ;  I  believe  it  was, 

Q.  With  reference  to  the  claim  of  Arthur  Ander- 
son, did  you  suspend  final  proof  on  that? 

A.  Yes,  that  proof  was  suspended  under  the  gen- 
eral order,  and  suspension  continued,  never  was 
allowed,  was  finally  cancelled. 

Q.     And  James  T.  Ball? 

Mr.  BUNDY. — Just  name  all  of  those ;  those  five 
were  never  issued. 

A.  James  T.  Ball — the  same  action  as  was  taken 
in  the  Anderson  case;  it  is  true  also  of  Harvey  H. 
Wells ;  I  think  that  in  the  Hunter  case  his  entry  was 
allowed  and  final  receipt  or  certificate  issued,  but  the 
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entry  was  held  under  suspension  by  order  of  the  gen- 
eral land  office,  and  patent  never  issued. 

Mr.  GORDON.— Q.  Mr.  Garrett,  you  spoke  yes- 
terday of  money  that  was  paid  at  the  time  of  tender 
of  making  final  proof,  and  that  you  gave  what  you 
called  a  temporary  receipt  for  it,  and  placed  that 
money  to  your  credit  as  receiver  of  the  land  office. 
Is  that  correct  ?  A.     That  is  correct. 

Q.  And  the  amount  so  held  by  you  aggregated 
about  $60,000. 

A.  At  one  time  I  had  as  much  as,  something  like 
$65,000  or  $70,000  of  those  unofficial  moneys,  un- 
earned fees  and  unofficial  moneys. 

Q.  I  will  ask  you  if,  at  any  time  you  held  that 
amount  of  money,  any  of  the  claimants  who  had  paid 
that  money  in  to  you  had  w^anted  that  money  returned 
would  you  have  returned  it  to  them '? 

A.     Yes,  I  did  return  it  in  several  cases. 

Q.     To  whom  did  you  return  money? 

A.  I  recall  returning  the  deposit  made  by  Dora 
C.  Burns. 

Q).  State  the  occasion  of  your  returning  the 
money  and  what  the  circumstances  were. 

A.  She  had  offered  proof;  it  was  suspended 
under  this  general  order,  and  during  the  suspension 
she  called  at  the  office  several  times  regarding  the 
matter,  and  on  one  occasion  was  quite  volu])le  and 
said  she  ought  to  have  the  land  or  her  money.  I 
told  her  if  she  wished  to  abandon  the  claim,  her  fil- 
ing, I  could  return  the  money  to  her;  she  filed  a  re- 
linquishment or  waiver  of  her  claim  to  the  land,  and 
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I  took  her  voucher  for  the  $410  which  she  had  de- 
posited, and  gave  her  the  money;  she  seemed  to  be 
very  much  pleased. 

Q.  And  did  anj-one  object  to  your  paying  her  that 
money,  or  remonstrate  with  you  afterwards  for  hav- 
ing returned  that  money  to  her  ■? 

A.  Why,  no,  no  further  than  that  Mr.  Dockery, 
E.  J.  Dockery,  the  attorney  referred  to,  had  called 
very  shortly  afterwards  and  asked  if  these  entrymen 
could  get  their  money  back,  if  I  had  the  right  to 
return  it  to  them,  and  I  told  him  that  I  did. 

Q.     Was  that  alH 

A.  That  was  about  the  substance  of  it;  it  seems 
to  me  I  returned  the  money  in  one  or  two  other  cases, 
but  I  don't  recall  the  ones. 

Mr.  BUNDY. — I  neglected  in  my  statement  to 
make  one  statement  that  I  want  to  make  now  on  the 
record,  so  that  I  may  have  a  record  of  it.  The  attor- 
neys for  the  defendant  request  and  demand  of  the 
attorneys  for  the  Government  that  they  produce,  for 
the  examination  of  defendants'  solicitors,  before  the 
Examiner,  at  this  hearing,  all  the  books,  accounts, 
correspondence,  and  other  records  of  the  land  office 
at  Boise,  and  the  Land  Department  at  Washington, 
or  in  the  possession  of  the  United  States  Government 
at  any  place,  relative  to  the  acquisition  of  the  lands 
described  in  the  bill  of  complaint  in  this  action;  par- 
ticularly demand  the  production  before  the  Exam- 
iner, for  the  use  and  inspection  of  counsel  for  the  de- 
fendant, of  all  the  papers  on  file  with  each  entry  in 
which  the  entrymen  have  been  examined  which  have 
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not  been  introduced  in  evidence.     Do  you  gentlemen 

see  fit  to  do  that,  or  shall  I  apply  for  an  order  % 

Mr.  KEIGWIN. — Counsel  for  the  complainant 
state  that  the  papers  last  mentioned  by  Mr.  Bundy 
are  in  the  room  adjoining  to  this,  and  are  open  to  Mr. 
Bundy 's  inspection  at  any  time  that  he  sees  fit  to 
look  at  them;  that  the  records  of  the  land  office  are 
not  in  the  j)ossession  of  counsel  for  the  complainant, 
but  are  accessible  to  Mr.  Bundy,  and  are  subject  to 
his  inspection  equally  with  any  other  person  who  sees 
fit  to  go  to  the  land  office  and  ask  for  them. 

Mr.  BUNDY. — That  is  satisfactory ;  then  you  will 
have  all  the  papers  and  correspondence  in  this  other 
room  here.     Are  they  there  now  f 

Mr,  KEIGWIN. — Come  to  that  room  at  any  time 
that  we  are  there,  or  that  any  of  our  assistants  are 
there. 

Mr.  BUNDY. — Are  they  there  now  % 

Mr.  KEIGWIN. — I  understand  they  are;  if  I 
understand  wdiat  you  mean,  they  are ;  of  course  you 
may  have  some  things  in  mind  that  I  don 't  know. 

Mr.  GORDON.— Q.  Mr.  Garrett,  what  is  that 
book  that  you  have  before  you  ? 

A.  This  is  a  register  of  scrip  locations,  commonly 
called  scrip  locations — lieu  selections. 

Q.     And  is  that  a  record  of  the  local  land  office"? 

A.    Yes. 

Q.  I  will  ask  you  to  look  at  page  4'50  of  that  book 
and  tell  whether  the  notations  on  that  page  were 
made  when  you  were  receiver  of  the  land  office  ? 

A.    Yes,  those  notations  were  made  while  I  was 
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receiver  of  the  land  office. 

Q.  I  will  ask  3^ou  to  state  what  is  indicated  on  that 
page. 

A.  On  No^-ember  5,  1903,  the  selection  of  the 
Northern  Pacific  Railway  Company,  through  its  land 
commissioner,  was  allowed  and  approved  by  the  reg- 
ister and  receiver  of  the  local  office  for  certain  un- 
surveyed  lands  in  townships  6  north,  9  east,  7  north, 
9  east,  8  north,  7  and  8  east. 

Q.  Now  I  will  ask  you  to  read  what  is  on  that 
page. 

A.  Selected  land,  northwest  quarter  of  the  north- 
east quarter,  the  south  half  of  the  northeast  quarter, 
the  north  half  of  the  northwest  quarter,  section  26, 
8  north,  7  east,  Boise  Meridian ;  the  northeast  quar- 
ter of  the  southeast  quarter,  the  south  half  of  the 
southeast  quarter,  section  26,  same  township;  the 
northwest  quarter,  the  east  half  of  the  southwest 
quarter,  the  southwest  quarter  of  the  southeast  (|uar- 
ter  of  section  30,  8  north,  8  east;  the  south  half  of 
the  southeast  quarter  of  32,  same  township;  north- 
west quarter  of  the  ucn-theast  quarter,  the  north  half 
of  the  northwest  quarter,  section  4,  township  6  north, 
range  9  east;  the  southwest  quarter  of  the  southwest 
quarter  of  section  18,  township  7  north,  range  9  east, 
the  southwest  quarter  of  the  northwest  quarter  of 
section  28,  same  townshi]i;  north  half  of  the  north- 
Avest  quarter,  the  southAvest  quarter  of  the  northwest 
quarter,  section  30,  same  township;  northeast  quar- 
ter of  the  southeast  quarter,  section  32,  same  town- 
ship ;  these  lands  were  selected  in  lieu  of  a  like  quan- 
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tity  in  township  18  north  range  14  east,  Willamette 

Meridian. 

Q.  I  will  ask  you  whether  these  lands  you  have 
just  read  were  selected  by  the  Northern  Pacific  Rail- 
way Company? 

A.  The  selections  were  made  by  the  Northern 
Pacific  Railway  Company,  yes. 

Q.     On  what  date? 

A.  The  selection  was  approved  and  allowed  in 
the  local  office  November  5,  1903. 

Q.  Who  was  the  land  commissioner  of  the  North- 
ern Pacific  that  made  the  selection? 

A.  The  selection  was  made  in  the  name  of  Will- 
iam H.  Phipps,  the  land  commissioner  of  the  North- 
ern Pacific  Railway  Compan,y.  Selection  number 
two  on  the  same  page,  November  5,  1903,  by  the 
Northern  Pacific  Railway  Company,  through  its  land 
commissioner,  William  H.  Phipps,  for  the  south  half 
of  the  southwest  quarter  23,  8  north,  7  east,  Boise 
Meridian;  the  northeast  quarter  of  the  southwest 
quarter,  the  northwest  quarter  of  the  southeast  quar- 
ter, section  25,  same  township;  southeast  quarter  of 
the  southwest  quarter,  south  half  of  the  southeast 
quarter  of  section  25;  northeast  quarter  of  section 
35;  east  half  of  the  southeast  quarter  of  section  35, 
township  8  north,  range  7  east ;  the  east  half  of  the 
northwest  quarter  of  section  31;  south  half  of  the 
southwest  quarter,  the  southwest  quarter  of  the 
southeast  quarter  of  section  33,  township  8  north, 
range  8  east;  northwest  quarter  and  west  half  of  the 
southeast  quarter,  and  southwest  quarter  of  section 
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19;  southwest  quarter  of  the  southwest  quarter  of 
section  21;  southeast  half  of  the  northwest  quarter, 
northwest  quarter  of  the  southeast  quarter,  section 
29;  south  half  of  the  northwest  quarter,  east  half  of 
the  southwest  quarter,  southwest  quarter  of  the 
southwest  quarter,  west  half  of  the  southeast  quar- 
ter, section  33,  township  7  north,  range  9  east ;  south- 
west quarter  of  the  southeast  quarter  of  section  35, 
8  north,  7  east,  Boise  Meridian,  in  lieu  of  a  like  quan- 
tity of  lands  in  tow^nship  12  north,  22  west;  30  north, 
29  west;  1  south,  3  west;  29  north,  30  west;  5  north, 
20  west ;  2  south,  8  east ;  Willamette  Meridian. 

Q.  Mr.  Garrett,  I  shall  ask  you  when  the  appli- 
cations were  made  by  the  Northern  Pacific  for  this 
location  of  their  scrip  to  the  land  office  here. 

Mr.  BUNDY. — Does  it  appear  of  record'? 

The  WITNESS.— It  doesn't  appear  on  here. 

Mr.  BUNDY. — Well,  does  it  appear  any  place  ? 

The  WITNESS. — Why,  there  was  correspondence 
regarding  it. 

Mr.  BUNDY.— I  object  to  Mr.  Garrett  testifying 
as  to  this. 

Mr.  GORDON.— Q.  Do  you  know  whether  there 
is  any  correspondence  in  the  local  laud  office  with 
reference  to  it? 

A.  Yes,  there  is  some  correspondence  in  the  local 
office  with  reference  to  the  selection,  of  prior  date 
to  this;  the  selections  were  presented  first,  before 
that  correspondence,  however. 

Mr.  BUNDY.— Do  the  records  show  that? 

A.     I  don't  know;  I  presume  so. 
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Mr.  BUNDY. — You  know  when  a  selection  is 
made;  the  land  office  will  show  it? 

A.  This  selection  was  presented  and  certain  de- 
fects were  pointed  out  to  them,  and  then  it  was  pre- 
sented f ormall}'  and  rejected  formally,  so  there  would 
be  no  record  of  that  first  presentation  of  it. 

Mr.  BUNDY. — I  object  to  this  witness  testifying 
to  the  records  of  the  land  office,  for  the  reason  that 
the  records  are  the  best  evidence. 

Mr.  GORDON.  I  will  ask  you  if,  when  the  se- 
lections were  first  presented,  whether  there  is  any 
record  of  it  in  the  land  office  ? 

A.  I  think  not  at  the  time  the  selections  were  first 
presented. 

Q.  Can  you  remember  when  they  were  first  pre- 
sented ■? 

A.     I  know  about  when  they  were  presented. 

Q.     About  when  was  if? 

Mr.  BUNDY. — I  object  to  that  as  incompetent,  ir- 
relevant, and  immaterial,  and  not  the  best  evidence 
of  when  selections  were  made  in  the  land  office ;  the 
records  are  the  best  evidence. 

A.     About  the  first  part  of  October,  1903. 

Mr.  GORDON. — Just  a  month  or  so  prior  to  this? 

A.  Yes;  it  may  have  been  in  the  latter  part  of 
September,  but,  as  I  remember,  it  was  sometime 
about  the  first  of  October,  1903. 

Q.  Mr.  Garrett,  do  you  know  Mr.  Louis  M. 
Pritchard,  of  Boise,  Idaho? 

A.     I  did  know  him,  yes. 

Q.     The  party  mentioned  in  this  suit? 
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A.    Yes. 

Q,     Did  you  ever  see  him  write?  A.     Yes. 

Q.  Would  you  know  his  handwriting  where  you 
would  see  it  ?  A.     I  think  so,  yes. 

Q.  Do  you  know  Mr.  John  Kinkaid;  he  was 
named  in  the  bill  in  these  proceedings'? 

A.    Yes. 

Q.     Did  you  ever  see  him  write?  A.    Yes. 

Q.  Would  you  know  his  handwriting  if  you  would 
see  it?  A.     Yes. 

Q.     Do  you  know  Mr.  John  I.  Wells? 

A.     Yes. 

Q.  Named  in  the  bill  of  complaint  in  this  pro- 
ceeding? A.     Yes. 

Q.     Did  you  ever  see  him  write  ?  A.     Yes. 

Q.  Would  you  know  his  handwriting  where  you 
would  see  it?  A.     I  think  so. 

Q.  Do  you  know  Mr.  Frank  Martin,  ex-Attorney 
General  of  the  State  of  Idaho  ?  A.    Yes. 

Q.     Did  you  ever  see  him  write?  A.    Yes. 

Q.  I  will  ask  you  if  you  would  know  his  hand- 
writing where  you  would  see  it? 

A.     I  think  I  would,  yes. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Mr.  GORDON.— Let  the  record  show  that  the  wit- 
ness had  been  excused,  and  that  counsel  for  the  de- 
fense then  indulged  in  a  conversation  wdth  Mr.  Gar- 
rett, before  recalling  him. 

Mr.  BUNDY. — Do  you  know  where  youv  wife  got 
the  money  with  which  she  made  final  prooJ:  i 
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A.  I  don't  recall  now  where  she  got  it;  I  don't 
remember, 

Q.     Do  3'ou  know  bow  long  she  had  had  it? 

A.  She  had  had  sufficient  money  to  make  such  an 
investment  for  several  years. 

Q.     But  3^ou  don't  know  where  she  got  it? 

A.  Well,  we  have  been  married  for  something  like 
fifteen  or  twenty  years. 

Q.  Has  she  been  engaged  in  any  separate  business 
of  her  own! 

A.  She  had  money  that  she  made  from  some  min- 
ing property  of  hers. 

Q.     Where  was  this  property?  A.     Pearl. 

Q.     Who  bought  mining  property  for  her  ? 

A.  A  brother  of  hers  bought  the  mining  property, 
or  rather  she  acquired  an  interest  in  a  mine  with  her 
brother,  and  her  father  had  sold  that  mining  prop- 
erty. 

Q.    When  did  she  sell  ? 

A.  I  don't  recall;  it  was  several  years  before  she 
made  this  filing. 

Q.     Who  did  she  sell  to  % 

A.  She  sold  under  bond  to  a  man  by  the  name — I 
don't  recall  now. 

Q.     How  much  did  she  get  for  her  interest? 

A.     Something  like  $1200,  I  believe. 

Q.     What  did  she  do  with  the  money  ? 

A.     Part  of  it  w^ent  into  this  timber  claim. 

Q.     What  did  she  do  with  the  rest? 

A.     I  don't  know. 

Q.     What  did  she  do  pending  the  time  she  sold  out 
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and  the  time  she  made  final  proof '?     Did  you  have  it  ? 

A.     I  probably  had  it  part  of  the  time. 

Q.     Where  Avas  it  the  rest  of  the  time? 

A.     I  don't  know. 

Q.  How  long-  before  she  made  her  final  proof  did 
you  give  her  this  money  that  you  had"? 

A.     I  don't  recall. 

Q.  How  long  did  she  have  the  actual  money,  bills, 
actual  money  that  she  made  final  proof  with  in  her 
possession  before  she  made  final  proof  ? 

A.     I  don't  know. 

Q.     You  remember  that  you  gave  it  to  herf 

A.     No,  I  don't  remember  giving  it  to  her. 

Q.     Do  you  remember  where  she  got  it? 

A.     I  do  not. 

Q.     Is  your  wife  in  town?  A.     She  is. 

Q.  How  long  after  she  made  final  proof  did  she 
sell? 

A.     Several  years;  I  don't  remember  exactly. 

Q.     Who  negotiated  the  sale? 

A.     I  don't  recall  that,  unless  it  was  Mr.  Hoseley. 

Q.     And  who  located  her  ?  A.     Mr.  Gardner. 

Q.     Did  you  pass  on  her  final  proof  ? 

A.  I  did;  that  is,  I  did  jointly;  the  proof  wasn't 
made  before  me,  no. 

Q.     Wlio  was  it  made  before? 

A.     Before  the  register. 

Q.  It  w^as  during  the  time  you  were  in  the  land 
office?  A.    Yes. 

Q.  What  answer  did  she  make  as  to  where  she 
got  the  money?  A.     I  don't  know. 
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Q.  What  answer  did  she  make  as  to  how  long  she 
had  had  it  in  her  possession  ?  A.     I  don't  know. 

Mr.  BUNDY.— We  would  like  to  have  the  Gov- 
ernment produce  for  further  examination  of  Mr. 
Garrett,  the  final  proof  and  filing  papers  of  Mrs. 
Emma  Garrett, 

Mr.  GORDON.— I  will  state  for  the  benefit  of 
counsel  for  the  defense  that  my  idea  is  that  all 
papers  that  are  in  this  case  and  haven't  been  sent 
for  are  in  Washington;  I  haven't  seen  them. 

Mr.  BUNDY. — All  right ;  if  they  are  not  here,  of 
course,  you  can't  produce  them. 

Mr.  GORDON. — Of  course,  if  council  wants  them 
and  they  are  in  Washington  I  will  produce  them.  Of 
course  it  takes  five  days.  Did  you  say  you  want  to 
see  them "? 

Mr.  BUNDY.— Yes,  I  want  to  see  them. 

Mr.  GORDON.— In  connection  with  this  bill? 

Mr.  BUNDY. — No.  Half  the  evidence  you  have 
taken  isn't  in  connection  with  this  bill.  You  have 
had  him  on  the  stand  half  a  da}^  examining  him  about 
this  scrip  land. 

Redirect  Examination. 

Mr.  KEIGWIN.— Mr.  Garrett,  I  will  keep  you  but 
a  minute.  On  September  14,  1903,  were  there  any 
scrip  locations  made  in  township  6  north,  4  east"? 

A.    No. 

Q.  Of  course  there  could  have  been  none  prior  to 
September  14th ?  A.     There  wasn't  any. 

Mr.  BUNDY, — Does  this  book  show  the  records  of 
the  scrip,  or  does  any  book,  I  mean  ?  A.     Yes. 
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Mr.  BTJNDY. — I  object  to  any  evidence  as  to 
wLen  scrip  was  located,  as  not  the  best  evidence,  and 
insist  upon  the  production  of  the  books  showing  the 
location  of  the  scrip. 

The  WITNESS.— I  guess  all  the  scrip  is  in  that 
book. 

Mr.  BUND Y.— Well,  look  in  the  book. 

Mr.  KEIGWIN. — Q.  Do  you  remember  how  long 
after  September  14  the  first  scrip  locations  were  made 
in  that  township? 

A.  I  don't  remember;  it  was  sometime  after  Sep- 
tember 14th,  1903.  The  first  scrip  location  made  in 
township  6  north,  4  east,  was  April  14,  1904,  made  in 
connection  with  selections  in  other  townships  by 
Sumner  G.  Moon,  by  Frank  Steunenberg,  attorney 
in  fact ;  that  was  a  forest  reserve  lieu  selection. 

Q.  Do  I  understand  that  there  were  no  scrip  se- 
lections made  in  6  north,  4  east  prior  to  April,  1904? 

A.    Yes. 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Garrett,  do  you  recall  on  September  14, 
1904,  or  within  a  few  days  of  that  date,  of  the  ques- 
tion being  raised  in  the  local  land  office  here  as  to 
whether  or  not  a  person  with  scrip  would  be  given  a 
preference  right  over  timber  and  stone  entries'? 

A.  I  don't  recall  the  question  being  raised;  I 
don't  understand  that  there  would  be  any  question 
about  it. 

Q.  Do  you  recall  having  the  question  asked  you 
as  to  whether  or  not  a  person  who  desired  to  locate 
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scrip  could  locate  more  than  160  acres  before  he 
would  have  to  pass  on  and  give  the  next  man  a 
chance  %  A.     I  do  not. 

Q.  Do  you  remember  that  you  finally  held,  you 
or  your  associate,  or  jointly,  that  the  timber  and 
stone  people  would  have  the  preference  right  over 
scrip  % 

A.  No,  I  don't  recall  any  such  ruling,  because  I 
never  so  understood  the  law  or  the  regulations. 

Redirect  Examination. 
(By  Mr.  KEIGWIN.) 

Q.  Is  there  any  regulation  which  limits  the 
acreage  which  may  be  taken  by  one  applicant  for 
scri]3  at  one  presentation?  A.     No. 

Q.  If  a  man  had  6000  acres  of  scrip,  he  could  lo- 
cate it,  although  there  might  be  other  intending  en- 
trymeu  in  the  line,  he  wouldn't  have  to  give  way  to 
anybody?  A.     That's  right. 

(Witness  excused.) 

[Testimony  of  Mrs.  Nettie  Weston,  on  Behalf  of  the 
Complainant.] 

MRS.  NETTIE  WESTON,  produced  as  a  witness 
on  behalf  of  complainant,  being  first  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.    You  are  Mrs.  Nettie  Weston  ?  A.     I  am. 

Q.     Mrs.  Weston,  what  was  your  maiden  name  ? 
A.     Martin. 
Q.     And   will   you  tell   me   what   your  mother's 
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name  is?  A.     Mary  J.  Martin. 

Q.    And  your  father's  name? 

A.    Thomas  B. 

Q.  And  you  have  a  brother  by  the  name  of 
Thomas  Martin.     What  is  his  initial  ? 

A.     Thomas  L. 

Q.  Do  you  know  Mr.  Frank  Martin,  the  former 
attorney  general  of  the  State  of  Idaho  ? 

A.    Yes. 

Q.     Is  he  a  relative  of  yours  *? 

A.     He  is  my  uncle. 

Q.     He  is  your  father's  brother*?  A.     Yes. 

Q.  You  took  up  a  claim  under  the  Timber  and 
Stone  Act  in  September,  1905,  did  you  ? 

A.     I  did,  yes. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment of  Nettie  Weston,  dated  September  19,  1905, 
and  ask  you  if  that  is  your  signature  to  that  paper  ? 

A.     Yes. 

Mr.  BUNDY. — I  object  to  the  introduction  of  any 
evidence  relative  to  the  timber  and  stone  entry  of 
Nettie  Weston,  for  the  reason  that  such  claim  or 
entry  is  not  menticmed  in  the  bill  and  not  embraced 
in  the  issues  made  by  the  pleadings  in  this  case. 

Mr.  GORDON.— Q.  And  you  filed  that  paper  in 
the  land  office,  did  you?  A.     Yes. 

Q.     I  show  you  non-mineral  affidavit  of  Nettie 
Weston  of  the  same  date,  and  ask  you  if  you  signed 
that  paper  and  filed  the  same  in  the  land  office? 
A.    Yes. 
Q.     I  show  you  affidavit,  dated  December  22,  1905, 
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signed  Nettie  Weston,  and  asked  you  if  you  signed 
and  swore  to  that  j3aper,  and  filed  it  in  the  land  of- 
fice at  Boise?  A.     Yes,  I  guess  I  did. 

Q.  I  show  you  the  testimony  of  Nettie  Weston 
given  on  final  proof,  December  22,  1905,  and  ask 
you  if  you  signed  that  paper? 

A.     Yes,  that  is  my  signature. 

Q.     And  you  filed  the  same  in  the  land  office? 

A.     Yes. 

Q.  I  show  you  the  cross-examination  of  Nettie 
Weston  taken  on  final  proof,  December  22,  1905,  and 
ask  you  if  you  signed  that  paper  and  filed  it  in  the 
land  office?  A.    Yes. 

Q.  Mrs.  Weston,  who  first  spoke  with  you  about 
taking  up  a  claim  under  the  Timber  and  Stone  Act  ? 

A.     Either  my  mother  or  father, 

Q.  Do  you  remember  how  long  it  was  before  you 
filed  your  original  papers? 

A.  Well,  they  came  and  told  me  about  the  claim, 
and  we  started  in  a  day  or  two  to  see  it. 

Q.     What  did  the}-  tell  you  about  the  claim? 

A.  Just  told  me  there  was  a  claim  for  entry; 
father  said  if  I  wanted  to  go  that  he  w^ould  take 
me. 

Q.     Were  you  married  at  that  time? 

A.     I  was. 

Q.  And  did  you  have  the  money  at  that  time 
with  which  to  purchase  a  timber  claim? 

A.     I  did  not. 

Q.  And  did  they  tell  you  how  much  it  would  cost 
you? 
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A.  I  don't  believe  there  was  an3'tliiug'  said  about 
it. 

Q.  Did  they  tell  you  anything  about  purchasing 
a  relinquishment  ?  A.     Yes. 

Q.     When  was  that? 

A.  Well,  I  guess  it  was  before  I  went,  I  don't 
remember;  but  I  know  I  knew  that  there  was  to  be 
a  relinquishment. 

Q,  And  who  were  you  to  get  that  relinquish- 
ment from*? 

A,     From  my  uncle,  Frank  Martin, 

Q.  And,  as  I  understood  .vou  to  say,  they  came 
and  told  you  that  th'ere  was  a  timber  claim  that  you 
could  take  up,  and  that  a  day  or  so  afterwards  you 
went  up  to  look  at  the  timber  claim? 

A.    Yes. 

Q.     Who  went  with  you? 

A.     My  father. 

Q.     Anyone  else?  A.     No. 

Q.     Where  did  you  go  to  look  at  this  claim? 

A.  We  went  in  above  Centerville,  somewhere  up 
there;  it  was  somewhere  up  there. 

Q.     Who  located  you  on  a  claim? 

A.     My  father. 

Q.  Who  paid  for  the  expense  of  the  team  to  go 
up  there?  A.     My  father  paid  it. 

Q.  Did  he  pay  it,  or  did  you  borrow  the  money 
from  him  with  which  you  paid  it? 

A.  Well,  I  was  to  pay  him;  he  paid  the  money 
at  the  time,  but  I  was  to  pay  him. 

Q.     And  do  you  know  how  much  it  cost? 
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A.  Oh,  I  don't  know  just  exactly,  just  whatever 
a  team  is  for  the  length  of  time  we  were  gone;  I 
don't  know  just  exactly  what  is  was. 

Q.     When  did  yon  pay  for  the  relinquishment  ? 

A.  My  father  paid  it  for  me;  I  don't  know  any- 
thing about  it. 

Q.  Then  you  went  to  the  land  office  to  make  final 
proof,  did  you"?  A.     I  did. 

Q.     Did  you  go  alone,  or  with  whom  did  3'ou  go  ? 

A.  All  those  that  proved  up  w^ere  up  here,  came 
down  to  the  land  office. 

Q.  Well,  did  you  just  meet  them  there,  or  did 
you  go  to  the  land  office  with  some  one? 

A.  Why,  I  went  with  mama,  I  su^opose;  I  lived 
up  here  by  them;  I  guess  I  went  with  her. 

Q.  When  you  went  to  the  land  office  to  file  your 
papers  did  you  go  alone'? 

A.     I  think  I  went  with  my  brother  Tom. 

Q.  Do  you  know^  who  made  out  these  papers  that 
you  filed  in  the  land  office '? 

A.  I  think  brother  Tom,  but  I  am  not  sure;  it 
has  been  so  long  that  i  have  forgotten. 

Q.  Did  you  take  the  relinquishment  to  the  land 
office  the  day  you  went  to  file? 

A.  I  never  had  anything  to  do  with  it;  I  don't 
know;  father  tended  to  it  for  me,  and  I  don't  know; 
you  will  have  to  ask  him  about  that. 

Q.  You  remember  the  occasion  of  your  making 
your  final  proof? 

A.  I  just  came  to  the  land  office  and  made  final 
proof. 
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Q.  Did  you  go  to  the  land  office  once  to  make 
proof,  and  they  wouldn't  allow  you  to  make  proof 
at  that  time,  and  you  had  to  go  back  at  some  subse- 
quent date*? 

A.  I  don't  think  so;  the  best  I  remember,  I 
didn't. 

Q.  Do  you  know  how  much  money  you  paid  in 
the  land  office  when  you  made  }'our  final  proof? 

A.     $415,  I  think. 

Q.  Do  you  know  whether  you  paid  that  in  cheek 
or  in  cash? 

A.     Why,  my  father  had  the  money. 

Q.     He  went  with  you? 

A.  Yes,  he  was  up  here ;  he  was  a  witness,  I  think, 
for  some  of  the  rest  of  them;  I  am  not  sure. 

Q.     And  he  paid  that  in  for  you? 

A.     Yes. 

Q.  Did  you  ever  give  him  any  note  or  security 
for  any  of  the  moneys  he  advanced  you? 

A.     No. 

Q.     You  didn't  pay  him  any  interest,  did  you? 

A.     No. 

Q.  How  long  after  you  made  your  final  proof 
did  3^ou  negotiate  for  the  sale  of  this  property? 

A.     Oh,  I  don't  remember,  not  so  very  long. 

Q.    A  week? 

A.  I  suppose  it  was  longer  than  a  week;  I  don't 
remember  how  long  it  was. 

Q.  With  whom  did  you  negotiate  for  the  sale 
of  it? 

A.     I  sold  it  to  my  uncle,  Frank  Martin. 
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Q.    And  did  he  pay  you  for  it?  A.    Yes. 

Q.     How  much  did  he  give  you? 

A.     $800  or  $850. 

Q.  Did  he  give  you  $850,  or  didn't  he  give  you 
a  check  for  $250? 

A.  He  gave  me  a  check.  We  added  up  what  I 
owed  papa  and  I  got  a  check  for  the  rest  of  it,  and 
left  father's  with  uncle  in  the  office. 

Q.  And  all  you  got  out  of  the  transaction  was  a 
check  for  $250,  from  Frank  Martin  ? 

A.     Yes,  that  is  what  I  got  out  of  it. 

Q.  That  is  the  only  money  that  you  handled  in 
the  transaction?  A.     Yes. 

Q.  Now  when  you  were  first  spoken  to  by  your 
mother  or  father  about  taking  up  a  claim,  did  they 
tell  you  of  a  market  for  these  claims? 

A.    No. 

Q.  Did  they  tell  you  to  whom  you  could  sell 
them?  A.     They  did  not. 

Q.  Did  you  know  of  anyone  that  you  could  sell 
them  to?  A.     No. 

Q.  Did  you  know  of  anybody  else  that  had  sold 
timber  claims? 

A.     Papa  had  a  claim  and  he  sold  it. 

Q.     Did  you  know  to  whom  he  sold  his? 

A.  No,  I  had  been  at  Coeur  d'Alene  for  quite  a 
while. 

Q.  Do  you  know  how  long  before  you  made  your 
entry  he  sold  his? 

A.  Papa  took  his  up  while  I  was  out  of  the  city, 
so  I  don't  know;  it  was  before  I  came  back. 
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Mr.  KEIGWIN.— You  will  agree  that  this  hind 
was  conveyed  to  the  Barber  Lumber  Company? 
Mr.  BUNDY. — Well,  a  long  time  afterwards. 
Mr.  GORDON.— Have  you  the  deed '?    We  haven 't 
the  deed;  we  never  had  the  deed. 
Mr.  BUNDY.— Who  do  you  mean— this  lady"? 
Mr.  GORDON.— No,  she  deeded  to  Frank  Martin, 
and  Frank  Martin    deeded  to  the    Barber   Lumber 
Company. 
Mr.  BUNDY. — Well,  a  long  time  afterwards. 
Mr.  KEIGWIN.— If  you  will  give  us  the  date- 
Mr.  BUNDY.— Well,  I  don't  care  to  do  that.    You 
can  put  Frank  Martin  on  and  prove  it.     This  piece 
of  land  isn't  mentioned  in  this  action.     If  you  want 
to  prove  that  the  land  was  conveyed  to  the  Barber 
Lumber  Company  by  Frank  Martin,   you   can  put 
him  on. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Nettie  Weston, 
dated  September  19,  1905;  the  non-mineral  affida- 
vit of  Nettie  Weston  of  the  same  date ;  the  testimony 
of  Nettie  Weston  given  before  the  land  office  on  final 
proof,  dated  December  22,  1905,  and  the  cross-ex- 
amination thereto  attached;  the  affidavit,  dated  De- 
cember 22,  1905,  by  Nettie  Weston,  all  of  which  pa- 
pers have  been  identified  by  the  witness,  Nettie 
Weston,  as  having  been  signed  by  her,  and  filed  in 
the  land  office,  at  Boise;  the  receiver's  receipt,  and 
the  register's  certificate,  dated  December  22,  1905, 
all  to  the  southeast  quarter  of  section  14,  township 
7  north  of  range  5  east,  Boise  Meridian. 
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(Marked  Plaintiff's  Exhibit  No.  147A  to  1470, 
inelus.) 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mrs.  Weston,  at  the  time  you  filed  your  origi- 
nal papers,  your  first  papers,  in  the  land  office,  had 
you  at  that  time  entered  into  any  agreement  of  any 
kind  or  character,  in  writing  or  verbal,  express  or 
implied,  with  any  person,  firm  or  corporation,  by 
which  any  such  person,  firm,  or  corporation  had,  or 
was  to  acquire,  any  right,  title,  or  interest  in  the 
title  you  might  acquire  from  the  United  States'? 

A.    I  had  not. 

Q.  Had  you  any  such  agreement,  or  similar 
agreement,  at  the  time  of  making  final  proof? 

A.     I  had  not. 

Q.  Had  you  entered  this  land  for  the  benefit  of 
any  person  other  than  yourself? 

A.     I  did  not. 

Q.  Mrs.  Weston,  you  say  you  sold  this  to  your 
uncle  for  $800?  A.     Yes. 

Q.  What,  if  any,  instructions  did  you  give  him 
with  reference  to  paying  your  father  the  money  he 
had  advanced  to  you? 

A.  I  told  him  that  whatever  it  was,  after  the  ex- 
penses was  paid,  w^as  mine,  and  the  rest  of  it  was 
papa's. 

Q.  Had  you  made  arrangements  with  your  father 
to  have  him  loan  or  advance  to  you  the  necessary 
amount  of  money  to  make  the  proof  ? 

A.    Yes,  papa  was  to  let  me  have  it. 
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Q.  And  the  money  repaid  to  him  was  repaying 
the  loan  he  had  made  you"?  A.     Yes. 

Q.     Did  you  uncle  ask  you  to  sell  if? 

A.  He  told  me,  he  advised  me  to  keep  my  tim- 
ber claim,  that  he  thought  I  could  get  more  out  of 
it  by  holding  it. 

Q.     And  you  had  to  go  to  him  the  second  time? 

A.    Yes. 

Q.  What  did  he  finally  tell  you — that  if  you  was 
l)ound  to  sell  he  would  take  it? 

A.     That  is  just  what  he  told  me. 

Redirect  Examination. 
(By  Mr.  GORDON.) 

Q.  Mrs.  Weston,  do  you  remember  when  you  tes- 
tified here  at  Boise  on  the  14th  of  September  last, 
in  the  proceedings  of  the  United  States  vs.  James 
T.  Barber  and  Sumner  G.  Moon,  and  others,  for 
removal  of  those  gentlemen  from  Wisconsin  to  Boise 
for  trial?     Do  you  remember  the  occasion? 

A.     Yes,  I  was  there. 

Q.  Do  you  remember  on  that  occasion  whether 
or  not  you  stated  that  you  ]3urchased  a  relinquish- 
ment, and  that  your  father  furnished  you  the  money 
to  pay  for  that  relinquishment? 

A.     Yes,  I  guess  I  did. 

(Witness  excused.) 

At  this  time  an  adjournment  was  taken  until  two 
o'clock,  at  which  time  the  taking  of  testimony  was 
resumed,  the  Examiner  and  counsel  for  the  respec- 
tive parties  being  present. 
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LEON  S.  SIMPSON,  produced  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.    Your  name  is  Leon  S.  Simpson'? 

A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Simpson? 

A.     Boise,  Idaho. 

Q.     How  lons:^  have  you  resided  at  Boise? 

A.     About  twenty-four  or  five  years. 

Q.     What  is  your  occupation? 

A.     Bookkeeper. 

Q.     By  whom  are  you  employed? 

A.     The  Falk  Mercantile  Company. 

Q.  And  you  have  been  employed  there  for  a 
number  of  3^ears?  A.     Yes,  sir. 

Q.  Mr.  Simpson,  you  took  up  a  claim  under  the 
Timber  and  Stone  Act  in  September,  1905,  did  yovi 
not?  A.    Yes,  sir. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment of  Leon  S.  Simpson,  dated  September  16,  and 
ask  you  if  that  is  your  signature  to  that  paper,  and 
whether  or  not  you  filed  it  in  the  land  office? 

A.    Yes,  sir. 

Mr,  BUNDY. — I  object  to  the  evidence  relative  to 
Mr.  Simpson's  timber  and  stone  entry,  for  the  rea- 
son that  such  entry  is  not  involved  in  this  case,  and 
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the  defendants  are  not  alleged  to  have  acquired  any 

lands  through  Mr.  Simpson,  or  which  he  entered. 

Mr.  GORDON. — Q.  I  show  you  non-mineral  af- 
fidavit of  Leon  S.  Simpson,  sworn  to  September  16, 
1905,  and  ask  j^ou  whether  3'ou  signed  that  paper 
and  filed  it  in  the  local  land  office  at  Boise  1 

A.     I  signed  the  paper.     What  is  that  I 

Q.  It  is  a  non-mineral  affidavit  that  you  made 
at  the  time  .vou  made  3^our  filing.  I  show  you  the 
testimony  of  Leon  S.  Simpson,  given  on  final  proof, 
in  the  local  land  office,  December  22,  1905,  and  ask 
you  if  you  signed  that  paper? 

A.    Yes,  sir. 

Q.  And  the  cross-examination  of  Leon  S.  Simp- 
son, attached,  is  that  your  signature  to  that  paper  I 

A.    Yes,  sir. 

Q.  Mr.  Simpson,  at  the  time  that  you  made  the 
filing  which  3^ou  have  identified  here,  I  will  ask  you 
if  3'^ou  know  of  an^^one  that  would  purchase  3^our 
claim?  A.     I  did  not. 

Q.  Did  you  know  of  any  persons  that  were  pur- 
chasing timber  .claims?  A.    Yes,  sir. 

Q.  Who  did  you  know  that  were  purchasing  tim- 
ber claims? 

A.  I  knew  that  the  Barber  Lumber  Company 
were  purchasing  timber  claims,  and  also  Mr.  Wil- 
bert,  the  Payette  Lumber  &  Manufacturing  Com- 
pany, I  think  the  name  is. 

Q.  Did  you  know  of  anybody  that  had  sold  to 
either  of  those  companies? 

A.     I  don't  know  that  I  do;  I  don't  remember. 
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Q.  Who  first  spoke  with  3^011  about  taking  u]3  a 
claim  under  the  Timber  and  Stone  Actf 

A.     About  taking  this  claim"? 

Q.     Any  claim? 

A.  I  don't  remember  of  anyone  speaking  about 
it  any  more  than  I  talked  with  parties  about  it. 

Q.     You  did  the  talking  then"? 

A.     That's  right. 

Q.     Who  did  you  talk  with! 

A.  I  think  I  talked  with  a  number  of  the  men 
in  the  store. 

Q.     Name  some  of  tliemf 

A.  Mr.  Cunningham,  I  think,  Arthur  E.  Cun- 
ningham, Mr.  Leo  J.  Falk. 

Q.  And  when  was  it  that  you  talked  with  them 
about  it? 

A.  That  was  about  a  year  before  I  took  the 
claim ;  they  had  taken  claims  prior  to  that  time,  part 
of  them,  and  I  think  I  talked  to  them  about  it  about 
the  time  they  had  taken  their  claims. 

Q.  Did  you  know^  who  located  them  on  their 
claims  ?  A,     I  don 't  know. 

Q.  Did  you  know  through  whom  they  were  lo- 
cated ? 

A.  I  suppose  I  knew  at  the  time,  but  I  don't  re- 
member now. 

Q.  Now,  the  first  time  they  spoke  with  you,  or 
you  spoke  with  them,  about  taking  a  timber  claim, 
which  was  about  a  year  before  you  did  file,  did  you 
know  Mr.  John  I.  Wells  at  that  time  ? 

A.    Not  at  that  time,  I  don't  think;  I  don't  think 
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I  knew  liim  at  that  time. 

Q.     Do  3'ou  know  him  now? 

A.    Yes,  sir. 

Q.     The  Mr.  John  I.  Wells  who  is  present  herd 

A.    Yes. 

Q.     Where  did  you  meet  him? 

A.  I  met  him  in  the  store,  Falk  Mercantile  Com- 
pany. 

Q.  Did  he  come  in  to  see  you  about  taking  up  a 
timber  claim? 

A.  He  was  in  the  store,  and  Mr.  Cunningham,  I 
believe,  told  him  I  wanted  to  take  up  a  timber  claim ; 
he  called  me  down  and  introduced  me  to  him. 

Q.  At  that  time  did  Mr.  Wells  tell  you  he  had 
some  claims? 

A.  He  did;  he  said  that  they  had  some  claims, 
that  he  was  going  to  take  a  party  up  to  locate;  I 
think  that  was  up  the  Boise  River. 

Q.  And  did  he  tell  you  he  could  take  you  along, 
or  what  did  he  say? 

A.  Yes,  he  said  they  could  take  me  along,  but  I 
couldn't  go  at  that  time;  I  think  that  the  reason  I 
didn't  go,  I  couldn't  very  well  get  away  at  that  time, 
and  there  might  have  been  other  reasons. 

Q.  Was  it  for  the  reason  that  the  timber  he  told 
you  he  had  in  view  wouldn't  cruise  as  many  feet  to 
the  quarter  section  as  you  thought  it  ought  to? 

A.    Possibly. 

Q.     What  is  j'our  best  recollection  about  that? 
A.    My  best   recollection    is    that    the    timber    1 
thought  was  a  little  light,  and  also  it  would  be  hard 
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for  me  to  get  away,  and  tlierefore  I  let  it  drop. 

Q.  And  then  you  waited  about  a  year,  as  I  under- 
stood? A.     Something  like  that. 

Q.  Who  told  you  about  this  claim  that  you  did 
file  on?  A.     Mr.  Martin. 

Q.     What  Mr.  Martin? 

A.     Mr.  Frank  Martin. 

Q.  Who  came  and  told  you  that  Mr.  Frank  Mar- 
tin had  the  claim?  A.     Mr.  Wells. 

Q.     The  same  John  I.  Wells  ?  A.     Yes. 

Q.     Where  did  he  come  to  see  you? 

A.     At  the  Falk  Mercantile  Company's  store. 

Q.     What  did  he  say  to  you? 

A.  He  said  that  he  understood  that  I  wanted  a 
claim,  and  if  I  did,  to  go  to  see  Frank  Martin;  I 
don't  remember  what  he  said  after  that — nothing  to 
amount  to  anything. 

Q.  Did  he  tell  you  that  Frank  Martin  had  re- 
linquishments of  some  claims? 

A.     Yes,  I  think  that  is  what  he  said. 

Q.     Did  he  tell  you  how  much  it  would  cost  you? 

A.  I  don't  remember  his  telling  me  how  much 
it  would  cost  me ;  he  might  have. 

Q.  Do  you  remember  the  time  of  day  it  was  that 
Mr.  Wells  came  to  you? 

A.  In  the  afternoon,  I  should  judge  about  four 
or  five  o'clock. 

Q.     How  long  did  Mr.  Wells  talk  with  you? 

A.     Just  possibly  a  few  minutes. 

Q.  Then  did  you  go  directly,  just  quit  your  work, 
and  go  to  see  Mr.  Martin? 
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A.     I  went  to  see  Mr.  Martin  before  six  o'clock. 

Q.     And  then  returned  to  your  place  of  business? 

A.     Yes. 

Q.     Did  you  know  Mr.  Frank  Martin  ? 

A.  I  knew  him  slightly,  I  think;  I  don't  know  as 
I  knew  him  except  b}^  sight. 

Q.     And  you  went  to  Mr.  Prank  Martin's  office? 

A.    Yes,  sir. 

Q.  What  did  you  say  to  him  when  you  went 
there? 

A.  Told  him  that  Mr.  Wells  told  me  that  he  had 
a  timber  claim,  or  a  relinquishment  of  a  timber  claim 
— I  don't  remember  which  now — that  I  could  get,  and 
I  wanted  to  see  him  about  it. 

Q.     And  he  told  you  that  he  had? 

A.     He  told  me  that  he  had. 

Q.     Did  he  tell  you  how  much  it  would  cost  you? 

A.     Yes,  he  said  it  would  cost  me  $100. 

Q.  Did  he  tell  you  that  he  had  several  others 
that  he  had  disposed  of? 

A.  He  said  he  had  one  claim  left,  out  of  four,  if 
.1  remember  right, 

Q.  Did  he  tell  you  when  the  others  were  going 
up  to  look  over  this  land? 

A.     Yes;  the  next  morning  they  were  going. 

Q.     And  you  made  arrangements  to  go  with  them? 

A.     Yes,  sir. 

Q.     Where  did  you  go? 

A.  We  went  to  Ceuterville  the  next  day,  stayed 
over  night,  and  the  next  morning  went  up  to  where 
the  timber  was,  and  went  over  the  land,  and  back 
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to  Centerville  that  evening. 

Q,     And  who  went  with  you? 

A.     Mr.  Tom  Martin— 

Q.     That  is  a  nephew  of  Mr.  Frank  Martin  ? 

A.  That  is  a  brother  of  Frank  Martin — and  Mrs. 
Tom  Martin,  and  Mrs.  E.  J.  Phelps,  and  Mr.  Tom 
Martin's  son — I  don't  know  his  name. 

Q.  Did  you  pay  for  the  team  that  drove  you  up 
there  1 

A.  Yes,  I  went  in  a  separate  team;  I  didn't  go 
in  their  team. 

Q.  You  hired  your  own  team  and  went  along  with 
them'?  A.     Yes,  sir. 

Q.     And  did  you  pay  a  location  fee  ? 

A .     I  paid  Mr.  Tom  Martin  $10. 

Q.  And  then  you  returned  to  Boise,  after  going 
over  this  land?  A.     Yes,  sir. 

Q.  And  did  you  go  back  to  Mr.  Frank  Martin's 
office  to  tell  him  that  the  land  was  satisfactory  to 
you?  A.     The  next  morning,  yes. 

Q.     Did  you  pa}^  for  the  relinquishment  then  ? 

A.     No,  sir. 

Q.     When  did  you  pay  for  the  relinquishment? 

A.  After  the  relinquishment  was  accepted;  it 
wasn't  accepted,  as  I  understand,  when  we  first  took 
it  to  the  land  office. 

Q.  Now  let  me  understand  that.  The  day  after 
you  came  back  yoa  went  to  Mr.  Frank  Martin's 
office?  A.     Yes,  sir. 

Q.  And  did  he  prepare  your  filing  jjajDers  for 
you? 
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A.  Mr.  E.  J.  Phelps  helped  me  prepare  my 
papers. 

Q.    Where  did  he  help  you  prepare  them  I 

A.     In  Mr.  Frank  Martin's  office. 

Q.  And  then  did  Mr.  Frank  Martin  give  you  the 
relinquishment  to  take  to  the  land  office? 

A.     He  took  it  himself  and  came  up  with  me. 

Q.    And  did  you  file  your  papers  that  day? 

A.  He  took  the  relinquishment  in,  and  the  people 
— how  I  remember  is,  that  for  some  reason  thej'' 
wouldn't  accept  the  relinquishments  at  that  time;  I 
don 't  think  there  was  any  filing  made  that  day. 

Q.     How  long  was  that  before  you  did  file? 

A.     I  think  it  was  about  three  months. 

Q.     Then  you  went  up  to  view  this  land  in  June  ? 

A.     The  latter  part  of  June. 

Q.  And  was  Mr.  Phelps  there  with  you  at  that 
time ;  did  he  go  to  the  land  office  with  you  ? 

A.  I  think  he  went  up;  Mrs.  Phelps  went  along, 
and  I  think  he  went  with  her. 

Q.  Was  Mrs.  Mary  J.  Martin,  Mr.  Tom  Martin's 
wife,  there?  A.     Yes,  sir. 

Q,  And  they  were  all  treated  the  same  way,  they 
didn't  allow  anyone  to  file?  A.     Yes,  sir. 

Q.  Who  notified  you  that  the  relinquishments 
would  be  accepted?  A.     Mr.  Martin. 

Q.     Did  you  go  to  his  office  again  then? 

A.  No,  I  think  he  telephoned  me  then  to  come  up 
to  the  land  office,  that  they  would  be  accepted,  and 
I  came  up  here  and  met  them. 

Q.     And  that  was  on  the  date  you  filed? 
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A.     That  was  on  tlie  da}'  I  filed. 

Q.  And  was  Mrs.  Eleanor  A.  Phelps  here  that 
day,  at  the  land  office?  A.     I  think  she  was. 

Q.     And  Mrs.  Mary  J.  Martin? 

A.     Mrs.  Mary  J.  Martin,  yes,  sir. 

Q.  Do  you  know  how  much  you  paid  in  the  land 
office  the  day  you  filed  ? 

A.  I  think  I  paid  some  advertising  charges, 
$12.50. 

Q.  Then  did  3'ou  pay  the  fee  for  the  relinquish- 
ment ? 

A.  I  paid  that  in  a  day  or  so  afterwards,  I  think 
the  next  day. 

Q.     After  you  filed? 

A.     I  know  I  paid  it;  I  looked  it  up. 

Q.     You  waited  till  you  filed,  though? 

A.     Yes,  sir. 

Q.  At  that  time  had  you  talked  to  anyone  about 
selling  this  land?  A.     No,  sir, 

Q.     Did  you  know  Mr.  John  Kinkaid  at  that  time  ? 

A.     No,  sir. 

Q.  Had  you  talked  to  Mr.  Frank  Martin  about 
selling  the  land  to  him  at  that  time? 

A.     No,  sir. 

Q.  Then  I  understood  you  to  say  you  didn't  know 
why  they  wouldn't  let  you  file  those  papers  in  the 
land  office  the  first  time  you  went  there. 

A.  I  suppose  I  knew  at  that  time,  but  the  best  of 
my  knowledge  now,  I  don't  know  why  they  were  not 
filed. 

Q.     Were   you   there   when   the   relinquishments 
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were  not  allowed,  when  they  declined  to  accept  the 

relinquislmients  ?  A.     Yes,  sir,  I  was  there. 

Q.     Who  declined  to  do  that? 

A.     I  think  Mr.  Garrett. 

Q.     Did  yon  hear  what  he  said  ahont  them? 

A.  I  don't  think  I  did;  I  know  he  and  Mr.  Mar- 
tin had  a  conversation  about  it;  I  don't  think  I 
heard  it. 

Q.  Do  yon  remember  how  much  you  paid  in  the 
land  office  when  3'ou  made  your  final  proof  ? 

A.     Four  hundred  dollars. 

Q.     An  even  $400?  A.     Yes,  sir. 

Q.  Do  you  know  whether  you  paid  that  in  check 
or  in  cash?  A.     In  cash. 

Q.  And  how  long  had  you  had  that  money  that 
you  paid  in  there? 

A.  I  drew  the  money  out  of  the  store,  I  know, 
and  I  know  I  had  had  money  on  deposit  there  since 
the  fore  part  of  July. 

Q.  You  drew  the  money  out  of  the  Falk  Mercan- 
tile Company?  A.     Yes,  sir. 

Q.     Did  you  have  a  bank  account  at  that  time? 

A.     I  think  I  did. 

Q.     With  which  bank? 

A.  I  think  it  was  with  the  Capital  State  Bank; 
I  had  a  bank  account  either  at  the  Capital  State  or 
the  Bank  of  Commerce — I  think  at  that  time  it  was 
with  the  Capital  State.  The  reason  I  am  not  posi- 
tive, for  about  a  year  I  banked  at  the  Bank  of  Com- 
merce, and  it  might  have  been  there  at  that  time. 

Q.     Now,  up  to  the  time  of  making  final  proof  had 
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you  had  any  negotiations  with  anyone  for  the  sale 

of  this  property?  A.     No,  sir. 

Q.  How  long  after  yon  made  your  proof  did  you 
start  negotiations  to  sell  the  property? 

A.     I  think  nearly  a  year. 

Q.     Well,  who  did  you  negotiate  with  then  ? 

A.  Mr.  Frank  Martin  telephoned  me  to  come  to 
his  office. 

Q.     And  you  went  to  his  office? 

A.     And  I  went  to  his  office. 

Q,     What  did  he  say  to  you? 

A.  He  said  he  had  the  rest  of  those  claims,  had 
purchased  them,  and  options  on  one  or  two  others 
in  the  same  vicinity,  and  he  would  like  to  have  mine 
also,  it  was  in  the  same  locality,  and  he  would  like 
to  have  mine,  if  I  wanted  to  sell  it.  He  asked  me 
how  much  I  would  sell  it  for.  I  told  him  I  would 
sell  it  for  $1200,  and  he  said  that  he  couldn't  pay 
that  much,  that  he  had  bought  the  others — 

Q.  Did  he  tell  jon  what  he  had  paid  for  the 
others  ? 

A.  I  think  he  said  he  paid  $900  for  the  others ;  I 
am  not  sure  about  that,  but  that  is  my  recollection; 
and  he  finally  offered  me  $1000,  for  mine,  and  I  took 
it. 

Q.     That  same  day? 

A.     That  same  day,  yes,  sir. 

Q.  That  is  the  first  offer  for  the  purchase  of  the 
property  that  you  had  had?  A.     Yes,  sir. 

Q.     And  you  hadn  't  tried  to  sell  it  to  anyone  ? 

A.     Not  myself,  no ;  I  told  Mr.  Cunningham,  and 
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he  said  if  he  knew  of  anyone  that  was  willing  to 

buy  it — 

Q.     Who  is  this  Mr.  Cunningham  f 

A.     He  works  at  the  Falk  Mercantile  Company. 

Q.     AVhat  position  does  he  hold  there'? 

A.     He  is  manager  of  the  grocery  department. 

Q.     Was  he  dealing  in  timber  lands  at  that  time"? 

A.  No,  sir,  but  that  country  up  there  used  to  be 
his  home,  and  he  was  acquainted  with  the  timber, 
and  I  think  he  possibly — I  knew  that  he  would  know 
of  anyone  who  would  be  wanting  to  buy  it  as  much 
as  anyone,  or  thought  he  would. 

Q.  You  said  Mr.  Frank  Martin  told  you  that  he 
had  purchased  the  other  claims,  and  had  options  on 
several  others  in  the  same  locality.  The  other  claims 
that  he  referred  to,  did  you  understand  him  to  mean 
those  people  that  located  at  the  same  time  you  did? 

A.  I  supposed  the  ones  he  had  bought  were  the 
ones  that  were  located  the  same  time  mine  was. 

Q.  And  you  made  a  deed  to  Mr.  Frank  Martin, 
did  you?  A.     Yes,  sir. 

Q.     Have  you  that  deed  now?  A.     No,  sir. 

Q.     You  gave  it  to  him  ?  A.     Yes,  sir. 

Q.     You  are  a  married  man?  A.     Yes,  sir. 

Q.     Did  your  wife  join  in  that  deed? 

A.     Yes,  sir. 

Q.  Did  she  go  with  you  to  Mr.  Frank  Martin's 
office  that  day?  A.     No,  sir. 

Q.     Do  you  remember  when  she  went? 

A.  I  think  they  sent  a  notary  out  to  the  house, 
I  am  not  positive;  they  either  sent  a  notary  out  to 
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the  house  and  she  signed  it  there,  or  else  she  came 

down  later  and  signed  it. 

Q.     And  did  he  pay  you  in  cash  or  by  check  1 

A.  He  didn't  pay  me  the  whole  thing  at  that 
time;  he  paid  $200  down,  and  put  the  deed  in  es- 
crow at  the  Capital  State  Bank,  and  at  about  the 
end  of  the  month,  or  less  than  a  month,  he  paid  the 
balance  at  the  bank. 

Q.     Less  than  a  month,  was  it? 

A.     Yes,  1  believe  it  was  less  than  a  month. 

Q.  Now,  did  you  think  that  $100  was  an  ex- 
orbitant price  to  pay  for  a  relinquishment? 

A.  I  didn't  know  anything  about  the  price  of 
relinquishments,  but  I  felt  that  it  was  a  pretty  good 
daim,  and  they  were  charging  about  $100  for  loca- 
tions at  that  time. 

Q.     Who  was  charging  thatf 

A.     The  timber  cruisers  or  locators. 

Q.  What  timber  cruisers  did  you  know  that  were 
charging  $100? 

A.  I  only  know  through  what  I  have  heard,  that 
they  were  charging  that;  I  don't  know  whether  any- 
one ever  told  me  that  they  were  charging  that  much 
or  not,  but  that  was  my  understanding,  that  that 
was  what  they  charged  for  locations. 

Q.  When  Mr.  Wells  spoke  to  you  about  taking  up 
a  claim  in  1904 — ^the  first  time,  I  mean — did  he  tell 
you  what  he  would  charge  you  to  locate  you  on  a 
claim  ? 

A.     I  suppose  he  did,  but  I  don't  remember. 

Q.    You  don't  remember  whether  he  told  you  that 
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lie  would  locate  you  for  $25  ? 

A.  It  wasn't  $25,  I  know;  I  don't  remember  that 
it  w^as  $100,  but  I  know  it  wasn't  less  than  $50,  be- 
cause I  don't  remember  of  knowing  of  anybody  being 
located  for  less  than  $50. 

Q.     Did  your  wife  take  up  a  timber  claim  ? 

A.     No,  sir. 

Q.  And  about  a  month  after  you  made  this  deed 
to  Frank  Martin,  you  went  to  the  bank,  and  I  under- 
stand 3'ou  got  the  balance? 

A.  The  next  time  my  bank-book  was  balanced,  I 
noticed  that  it  had  been  paid;  that  is  the  only  way 
I  knew  it  was  paid. 

Q.  Did  they  tell  you  how  much  timber  would  be 
on  the  quarter  section  that  you  located? 

A.  They  told  me  it  was  estimated  at  about 
1,900,000. 

Q.  Was  that  a  bigger  chiim,  or  did  the  claim  have 
more  timber  on  it  than  tlie  one  Mr,  Wells  spoke  of 
locating  you  on?  A.     Yes,  sir. 

Q.     How  much  did  Mr.  Wells  tell  you? 

A.  I  think  he  told  me  they  were  estimated  at 
about  fifteen  or  sixteen  hundred  thousand,  1,500,000, 
something  like  that,  if  I  remember  right. 

Q.     This  one  was  much  larger,  you  understood  ? 

A.     Somewhat,  yes. 

Mr.  GORDON. — Wc  offer  in  evidence  timber  and 
stone  land  sworn  statement  of  Leon  S.  Simpson, 
dated  September  16,  1905;  the  notice  of  publication 
of  the  same  date;  the  non-mineral  affidavit  of  the 
same  date,  of  Leon  S.  Simpson;  the  testimony  of 
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Leon  S.  Simpson,  given  on  final  proof,  dated  Decem- 
ber 22,  1905,  and  the  cross-examination  of  Leon  S. 
Simpson,  attached ;  all  of  wliicli  have  been  identified 
by  Mr.  Simpson  as  having  been  signed  and  filed  by 
him  in  the  local  land  office ;  the  receiver's  receipt,  and 
the  register's  certificate,  dated  December  22,  1905; 
all  to  the  east  half  of  the  northwest  quarter,  and  the 
west  half  of  the  northeast  quarter  of  section  15, 
township  7  north,  range  5  east,  Boise  Meridian. 

(Marked  Plaintiff's  Exhibit  No.  USA  to  148L, 
inclusive.) 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Simpson,  at  the  time  you  filed  on  this  land 
was  there  in  existence  any  contract  or  agreement  of 
any  kind  or  character,  in  writing  or  verbal,  ex- 
press or  implied,  between  you  and  any  person,  firm, 
or  corporation,  by  which  such  person,  finn,  or  cor- 
poration had  acquired  any  right,  title,  or  interest  in 
the  land  you  might  acquire  from  the  United  States  % 

A.     No,  sir. 

Q.  Was  there  any  such  or  similar  agreement  at 
the  time  you  made  final  proof?  A.     No,  sir. 

Q.  Did  you  enter  this  land,  or  make  entry,  for 
the  benefit  or  at  the  request  of  the  Barber  Lumber 
Company,  or  any  of  the  defendants  in  this  action? 

A.     No,  sir. 

Q.  The  evidence  you  gave  before  the  land  office 
at  the  time  of  filing,  and  at  the  time  of  final  proof, 
was  true  and  correct,  was  it?  Was  your  evidence 
at  the  time  of  making  filing  and  at  the  time  of  mak- 
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ing  jfinal  proof,  true  and  correct  %  A.     Yes,  sir. 

(Witness  excused.) 

[Testimony  of  Mrs.  Mary  J.  Martin,  on  Behalf  of  the 
Complainant.] 

Mrs.  MARY  J.  MARTIN,  produced  as  a  witness 
on  behalf  of  the  complainant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Mr.  BUND Y.— I  object  to  the  evidence  of  Mrs. 
Mary  J.  Martin  being  received,  for  the  reason  that 
there  is  no  allegation  in  the  complaint  involving 
title  to  the  land  entered  by  her,  and  that  no  claim  is 
made  that  the  defendants  acquired  any  land  by  or 
through  her  entry. 

Mr.  GORDON.— Q.  Your  name  is  Mary  J.  Mar- 
tin f  A.     Yes,  sir, 

Q.     Where  do  you  reside,  Mrs.  Martini 

A.     Out  on  6th  street. 

Q.     And  you  are  the  wife  of  Thomas  B.  Martin  ? 

A.     Yes,  sir. 

Q.     And  what  is  your  son's  namel 

A.     T.  L.  is  one. 

Q.     Thomas  L.?  A.     Yes. 

Q.  And  you  are  the  mother  of  Mrs.  Nettie 
Weston,  I  believe.  A.     Yes,  sir. 

Q.  Mrs.  Martin,  you  took  up  a  claim  under  the 
Timber  and  Stone  Act  in  September,  1905,  did  you? 

A.  I  took  up  a  claim,  but  I  didn't  go  up  there  in 
that  month;  I  went  up  in  June. 
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Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment of  Mary  J.  Martin,  dated  September  16,  1905, 
and  ask  you  if  you  signed  that  paper  and  filed  it  in 
the  local  land  office. 

A.  I  haven't  got  my  glasses;  I  don't  know,  be- 
cause I  can't  see  to  tell  you. 

Mr.  GORDON. — We  will  have  to  get  you  to  come 
back  again  when  you  get  your  glasses. 

The  WITNESS. — I  wouldn't  swear  to  anything  I 
can't  see.  I  took  up  a  claim;  you  all  know  I  took 
up  a  claim,  and  I  went  up  to  a  claim,  and  Mr.  Gar- 
rett wouldn't  let  us  file,  and  later  we  filed. 

Mr.  BUNDY.— We  will  assume  that. 

Mr.  GORDON. — And  the  non-mineral  affidavit  of 
Mary  J.  Martin,  of  the  same  date;  and  the  testimony 
of  Mary  J.  Martin,  given  on  final  proof,  December 
22,  1905;  and  the  cross-examination  of  Mary  J.  Mar- 
tin; I  assume  that  it  is  admitted — 

Mr.  BUNDY. — We  will  assume  that  they  were  all 
signed  by  her. 

Mr.  GORDON. — Mrs.  Martin,  who  first  spoke  with 
you  about  taking  up  one  of  these  claims? 

A.     My  husband  did. 

Q.     Wliat  did  he  say  about  iti 

A.  He  told  me  that  he  knew  of  a  claim  I  could  get 
if  I  wanted  to,  and  I  told  him  I  did. 

Q.  Had  he  ever  talked  to  you  about  taking  up  a 
timber  claim  before? 

A.  I  don't  know  that  he  had,  and  I  don't  know 
that  he  hadn't. 

Q.     Did   you   know   of   any   market   for   timber 
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claims  at  that  time  % 

A.  I  knew  of  people  that  had  taken  claims  and 
had  sold  them. 

Q.     Did  you  know  to  whom  they  had  sold  them? 

A.     No,  I  do  not. 

Q.  Did  yon  know  to  whom  your  son  had  sold  his 
claim  ? 

A.     I  don't  remember  that  I  did  know. 

Q.  Your  husband  had  taken  up  his  claim  and  sold 
it? 

A.  Yes,  he  had  sold  it,  but  I  never  knew  Avho  it 
was  to. 

Q.     You  never  asked  him? 

A.  No,  I  never  asked  him,  and  if  he  told  me,  I 
have  forgotten. 

Q.     Do  3'ou  know  how  much  he  made  out  of  it  ? 

A.  No,  he  told  me  that  he  sold  it  for  $800,  but  I 
don't  know  as  he  ever  told  me  how  much  he  cleared 
on  it. 

Q.  Did  he  ever  tell  you  how  much  you  could  sell 
the  one  he  had  in  mind  for  you  for? 

A.  No,  he  never  told  me  anything  about  it,  be- 
cause he  never  knew  anj^thing  about  it. 

Q.  Did  he  tell  you  how  much  this  claim  would 
cost? 

A.  He  told  me  to  go  and  take  it,  and  it  cost  me 
$100. 

Q.  Did  he  tell  you  how  much  the  purchase  price 
was? 

A.     I  don't  remember  whether  he  did  or  not. 

Q.     Did  you  know  what  the  purchase  price  would 
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be?  A.    No,  I  didn't. 

Q.  You  knew  it  would  be  somewhere  under  $800, 
I  suppose. 

A.     I  don't  remember,  because  I  don't  know. 

Q.  Now  this  $100'  that  he  told  you  it  would  cost 
you,  did  he  tell  you  how  it  would  cost  you  $100,  what 
you  would  have  to  purchase? 

A.  It  seems  to  me  that  he  told  me  that  somebody 
had  taken  it  some  time  before,  and  that  it  was  a 
relinquishment,  or  something. 

Q.     Did  he  tell  you  who  held  the  relinquishments 

A.    No. 

Q.  Did  you  ever  know  who  held  the  relinquish- 
ment? A.     I  don't  think  I  ever  did. 

Q.  When  you  went  to  the  land  office  to  file  your 
papers  wasn't  Mr.  Frank  Martin  there? 

A.     Yes,  sir. 

Q.  Did  he  have  the  relinquishment  with  him  at 
that  time?  A.     I  don't  know. 

Q.  You  remember  the  first  time  you  went  to  the 
land  office  they  wouldn't  let  you  file? 

A.     Mr.  Garrett  wouldn't  let  us  file. 

Q.  Wasn't  that  because  he  wouldn't  accept  the 
relinquishment?  A.     I  don't  know. 

Q.  Did  you  ever  pay  Mr.  Frank  Martin  $100  for 
a  relinquishment? 

A.     Mr.  Martin  did;  I  didn't.  -. 

Q.     You  didn't  see  Mr.  Martin  pay  it? 

A.     I  didn't  see  him  pay  it. 

Q.  And  now  the  first  time  that  Mr.  Martin  spoke 
with  you  about  taking  up  a  timber  claim,  do  you  re- 
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member  what  month  of  the  year  that  was  I 

A.  Now  I  think  that  Mr.  Martin  came  up  there 
to  the  house  and  said  to  me  that  he  knew  of  a  claim 
that  I  could  get,  and  the  best  that  I  remember  about 
it,  it  was  on  Saturda}'  evening,  in  June,  and  we 
started  Sunday  morning;  now  I  think  that  is  the  way 
of  it;  of  course,  I  may  be  mistaken. 

Q.  Who  went  with  you — Mr,  Martin,  your  hus- 
band 1 

A.     My  husband  went,  and  my  son  went. 

Q.     What  son — which  son? 

A.     The  oldest  one. 

Q.     What  is  his  name? 

A.     L.  D. — and  Mrs.  Phelps. 

Q.     Mrs.  Eleanor  Phelps  ? 

A.     Yes ;  we  all  went  together. 

Q.     Was  her  husband  with  her?  A.     No. 

Q.     Mrs.  Weston  didn't  go  along? 

A.     No,  Mrs.  Weston  didn't  go  then. 

Q.     Who  located  you  on  these  claims? 

A.     My  husband. 

Q.  Then  you  returned  from  where  these  claims 
were  what  day  ? 

A.  I  don't  know.  We  went  up  there  one  day, 
and  wTut  over  the  claims  the  next  day,  and  the  third 
day  we  came  home,  and  the  fourth  day  we  came  to 
the  office;  the  best  I  remember,  that  was  the  way, 
but  I  don't  remember  the  date. 

Q.  Do  you  remember  when  you  went  to  file  and 
they  wouldn't  allow  you  to  file,  wdio  went  to  the  land 
office  with  you? 
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A.     Mrs.  Phelps  and  Mr.  Simpson, 

Q.     Mr.  Edward  Phelps? 

A.  Yes,  the  Mr.  Phelps  that  was  in  here  a  minute 
ago. 

Q.     That  is  Mr.  Leon  S.  Simpson. 

A.     Well,  that  is  the  Simpson,  and  my  son. 

Q.     And  was  Mrs.  Phelps  there  ? 

A.     Mrs.  Phelps  went  with  us. 

Q.  And  how  long  after  the  first  attempt  you  made 
to  file  did  you  really  file  ? 

A.     Now  I  couldn't  say  just  how  long  it  was. 

Q.     Well,  was  it  a  month,  or  three  months'? 

A.  I  don't  know;  I  couldn't  tell,  because  I  never 
thought  of  ever  having  to  go  through  with  this,  so 
I  didn't  set  it  down. 

Q.     Who  notified  you  of  the  time  you  were  to  file  % 

A.  I  don't  know  that;  I  imagine  it  was  Mr.  Mar- 
tin. 

Q.     That  is  your  husband,  or  your  brother  in  law? 

A.  I  expect  it  was  my  brother  in  law;  I  wouldn't 
say  positive. 

Q.  Frank  Martin,  the  ex-attorney  general,  is 
your  brother  in  law  ? 

A.     He  is  my  brother  in  law. 

Q.     And  then  you  went  to  the  land  office? 

A.     Yes,  I  went  to  the  land  office. 

Q,  Do  you  remember  who  went  with  you  at  that 
time,  or  who  was  there  at  that  time? 

A.     No,  I  don't  remember. 

Q.     Did  your  son,  L.  D.,  go?  A.     No. 

Q.    Where  was  he? 
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A.    He  was  in  Washington. 

Q.  Do  you  know  how  much  money  yon  paid  at 
the  land  office  on  that  occasion? 

A.  No,  I  don't  know  just  how  much  I  paid.  I 
suppose  you  have  it  just  to  the  cent,  how  much  I 
paid;  I  don't  know. 

Q.     You  don't  remember  j^ourself  ? 

A.     No,  I  don't  remember. 

Q.  Did  you  pay  any  money,  or  did  your  husband 
pay  if? 

A.  I  paid  it  myself;  I  handed  in  the  money  my- 
self; I  don't  remember  how  much  it  was. 

Q.    Was  Mrs.  Weston  along  at  that  time  ? 

A.    Yes. 

Q.  And  in  the  meantime  had  she  gone  up  and 
taken  the  claim  that  your  son  L.  D.  had  anticipated 
filing  on? 

A.     Yes,  her  father  had  taken  her. 

Q.  Do  3'ou  remember  the  occasion  of  going  to  the 
land  office  to  make  your  final  proof? 

A.     You  mean  do  I  know  what  I  came  here  for? 

Q.  No;  when  you  went  to  the  land  office  and  pur- 
chased the  property. 

A.  Why,  when  I  came  to  prove  up  on  the  claim,  I 
had  taken  the  claim  with  the  intention  of  selling  it. 
Is  that  what  you  mean? 

Q.  I  mean,  do  you  remember  being  in  the  land 
office  making  your  final  proof? 

A.     Certainly  I  remember  being  in  the  land  office. 

Q.  Do  you  remember  who  was  there  with  vou  at 
that  time? 
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A.  I  don't  remember;  I  suppose  my  husband  was 
with  me,  and  I  guess  Mrs.  Phelps  and  my  daughter. 

Q.  Do  you  remember  how  much  money  you  paid 
in  the  land  office  on  that  occasion? 

A.  I  told  you  just  a  minute  ago  that  I  didn't  re- 
member. 

Q.  You  don't  remember  the  first  time  or  the  sec- 
ond time. 

A,  The  first  time  I  don't  suppose  we  paid  any, 
and  the  second  time  I  don't  know;  it  was  over  $400 
though. 

Q,     That  was  when  you  made  final  proof? 

A.    Yes. 

Q.     Did  you  pay  that  in  check  or  in  cash? 

A.     Paid  it  in  cash. 

Q.     Did  you  pay  that  in  yourself? 

A.     I  paid  it  myself. 

Q.  Where  did  you  get  the  money  with  which 
you  paid  that  1  A.     I  had  the  money. 

Q.     Wliere  did  you  have  it  ? 

A.  I  reckon  that  it  was  my  money,  and  I  gave  it 
to  Mr.  Martin,  and  the  best  I  remember  he  took  care 
of  it,  and  I  don't  remember  whether  he  had  it  in  the 
Capital  State  Bank,  or  where  he  had  it,  and  I  know  I 
told  him  I  wanted  it,  and  he  went  and  got  it  for  me, 

Q.     Did  you  make  that  money  yourself? 

A.     Yes,  sir. 

Q.     Were  you  in  business  for  yourself? 

A.     I  kept  boarders. 

Q.  You  didn't  have  any  bank  account  of  your 
own?  A.     No,  I  didn't. 
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Q.  The  money  was  in  the  bank  in  your  husband's 
name?  A.     In  my  husband's  name. 

Q.     Did  you  ever  keep  a  bank  account? 

A.     I  never  did. 

Q.  Now,  at  that  time  did  you  have  any  arrange- 
ments with  anybody  to  sell  this  land  to  them? 

A.     No,  I  didn't. 

Q.  And  how  long  after  that  was  it  that  you 
started  your  negotiations  for  the  sale  of  this  prop- 
erty? 

A.    I  didn't  offer  my  claim  for  sale  at  all. 

Q.  Well,  did  someone  offer  to  purchase  it  from 
you? 

A.  I  told  Mr.  Frank  Martin — he  had  some  claims, 
and  I  said,  "Now,  Frank,  whenever  you  see  an  op- 
portunity of  selling  your  claims,  j^ou  let  my  claim 
go  with  your  claims,"  and  he  said,  "All  right,"  and 
that  was  all  that  was  said  about  it. 

Q.     And  then  did  he  notify  you? 

A.     I  think  my  husband  did. 

Q.     Did  you  have  any  understanding  as  to  price? 

A.  No,  I  never  had  any  understanding,  because  I 
supposed  Mr.  Martin  would  get  as  much  for  his 
claims,  and  whatever  he  would  take  for  his,  I  would 
take  for  mine. 

Q.     And  3^ou  did  sell  your  claim? 

A.    He  sold  my  claim. 

Q.     To  Mr.  Frank  Martin? 

A.  I  deeded  it  to  Frank  Martin,  but  in  selling  it 
to  him  I  intended  for  him  to  sell  my  claim  in  with 
his  claims,  to  save  me  going  some  time  and  deeding 


vs.  The  Barhej'  Luniber  Company.         3097 

(Testimony  of  Mrs.  Mary  J.  Martin.) 
it. 

Q.  Do  3'^ou  know  how  much  money  you  received 
for  the  claim?  A.     I  received  $1,275  for  it. 

Q.     Did  yon  get  the  check  yourself? 

A.     No,  he  give  it  to  Mr.  Martin. 

Q.     You  never  saw  the  money? 

A.     Not  all  of  it. 

Q.     Mr.  Martin  put  it  back  in  the  bank? 

A.     I  suppose  he  did. 

Q.     You  didn't  endorse  the  check,  did  you? 

A.     I  don't  remember  as  to  that. 

Q.     Do  you  remember  of  ever  seeing  the  check? 

A.     No,  I  don't  remember  of  ever  seeing  it. 

Q.     You  don't  know  whether  it  was  check  or  cash? 

A.     I  don't  know  a  thing  about  that. 

Q.  And  Mr.  Martin,  3^our  husband,  put  the  money 
in  the  bank,  and  the  only  time  you  ever  got  any  of 
the  money  wlien  when  you  needed  money  your  hus- 
band gave  it  to  you? 

A.  I  know  I  spent  about  $500  of  it  myself ;  there 
was  some  plumbing  work  I  had  done  at  the  house, 
and  building. 

Q.     You  got  that  from  your  husband? 

A.     I  got  it  from  mj^  husband,  got  this  money. 

Q.  Now,  as  I  understand  this,  Mrs.  Martin,  your 
husband  paid  all  the  expenses  of  your  trip  going 
up  to  view  this  land,  and  the  money  for  your  final 
proof,  and  then  received  the  money  in  payment  for 
it,  and  the  only  money  you  saw  in  the  transaction 
was  as  your  husband  gave  it  to  you,  after  the  deed 
had  been  made. 
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A.  Why,  the  money  was  mine,  as  I  tell  you,  but 
Mr.  Martin  did  the  business. 

Q.  Let  me  ask  you  this:  Do  you  know  how  long 
you  had  had  this  money  in  the  bank? 

A.     No,  I  don't. 

Q.  How  long  before  you  purchased  this  claim 
had  you  kept  boarders? 

A.     About  three  years. 

Q.     And  were  3'ou  keeping  boarders  at  that  time? 

A.     I  was  keeping  boarders  at  that  time, 

Q.  And  each  month  you  gave  your  husband  so 
much  money  to  put  away  for  you? 

A.     I  gave  him  so  much  to  put  away. 

Q.     And  you  don't  know  how  much  you  had? 

A.  I  know  that  I  had  more  money  than  it  would 
take  to  pay  for  my  claim. 

Q.  Your  husband,  when  you  went  to  pay  for  that 
claim,  took  the  money  out  of  the  bank,  and  did  he 
go  to  the  land  office  with  you  and  pay  the  money, 
or  did  he  give  you  the  money? 

A.  I  told  you,  Mr.  Gordon,  twice  or  three  times 
right  here  that  I  paid  that  myself. 

Q.     Your  husband  gave  it  to  you  that  morning? 

A.  He  gave  it  to  me,  the  best  I  know,  that  morn- 
ing, brought  it  up  from  the  bank.  Again  I  come 
up  here  a  few  more  times  I  won't  know  whether  I 
took  up  a  claim  or  not,  or  sold  one. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
and  stone  land  sworn  statement  of  Mary  J.  Martin, 
dated  September  16,  1905;  the  notice  of  publication 
of  the  same  date;  the  non-mineral  affidavit  of  Mary 
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J.  Martin,  of  the  same  date;  the  testimony  of  Mary 
J.  Martin,  given  on  final  proof,  December  22,  1905, 
and  the  cross-examination  thereof,  all  of  which  pa- 
pers it  is  admitted  were  signed  and  filed  by  the  wit- 
ness Mary  J.  Martin;  the  testimony  of  the  other 
witnesses  on  final  proof;  the  receiver's  receipt,  and 
the  register's  certificate,  dated  December  22,  1905; 
all  to  the  southwest  quarter  of  section  14,  township  7 
north  of  range  5  east,  Boise  Meridian. 

(Marked  Plaintiff's  Exhibit  No.  149 A  to  149N,  in- 
clusive.) 

Cross-examination. 
(By  Mr.  BUNDY). 

Q.  Mrs.  Martin,  at  the  time  you  filed  on  this  land 
had  you  entered  into  any  kind  of  agreement,  with 
any  person,  firm  or  corporation,  b}'  which  you  had 
agreed  to  sell  it  to  them,  or  to  some  person  they 
should  direct?  A.     No,  sir. 

Q.  Had  you  made  any  such  agreement  as  that, 
or  any  similar  agreement,  at  the  time  you  made  your 
final  proof?  A.     I  never  had. 

Q.  Was  the  money  jou  used  to  pay  the  expense 
of  first  filing  and  the  expense  of  final  proof  money 
of  your  own?  A.     Yes,  sir. 

Q.     Earned  bj^  our  own  separate  business? 

A.     My  own  money. 

Q.  And  the  proceeds  of  the  land,  when  you  sold 
it,  remained  your  own? 

A.  I  used  it,  of  course,  for  the  benefit  of  the 
family — you  understand  that — but  it  was  my  money. 

Q.     Your  son,  L.  D.  Martin,  went  up  in  June  with 
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you  with  the  expectation  of  filing  on  one  of  these 

pieces  himself?  A.     Yes,  sir,  he  did. 

Q.  And  then,  because  the  land  had  not  been  prop- 
erly relinquished,  your  filings  were  not  received  un- 
til September?  A.     Something  like  that. 

Q.  And  in  the  meantime  your  son  had  left  the 
country  and  gone  to  Washington  f  A.     Yes,  sir. 

Q.  So  that  your  daughter,  Nettie  Weston,  made 
another  trip  up  and  finally  entered  the  land  which 
your  son,  L.  D.  Martin,  had  intended  to  enter? 

A.     That  is  the  way  of  it. 

(Witness  excused.) 

[Testimony  of  Eleanor  A.  Phelps,  on  Behalf  of  the 
Complainant.] 

ELEANOR  A.  PHELPS,  produced  as  a  witness 
on  behalf  of  complainant,  being  first  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Where  do  you  reside,  Mrs.  Phelps? 

A.     Boise,  Idaho. 

Q.     Will  you  tell  us  your  husband 's  name  ? 

A.    Edward  J.  Phelps. 

Q.     And  what  is  his  occupation  ? 

A.     He  is  in  the  mining  business  at  present. 

Q.  You  took  up  a  claim  under  the  Tim])er  and 
Stone  Act  in  September,  1905,  did  you  not? 

A.     Yes,  I  think  that  was  when. 

Q.  I  show  you  timber  and  stone  land  sworn  state- 
ment,   dated    September   15,    1905,    of    Eleanor   A. 
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Phelps,  and  ask  you  if  you  signed  that  paper  and 

filed  the  same  in  the  local  land  office  on  that  date  % 

A.     Yes,  sir. 

Mr.  BUNDY.— We  will  admit  all  of  those;  we 
will  admit  that  the  original  filing  papers,  final  proof 
papers,  non-mineral  affidavit,  and  cross-examination 
produced  from  the  land  office  were  signed  by  Mrs. 
Phelps  and  filed  in  the  land  office. 

Mr.  GOBDON.— Q.  Mrs.  Phelps,  who  first  spoke 
with  you  about  taking  up  a  timber  claim  1 

A.     Mr.  Phelps. 

Q.  How  long  was  that  before  you  filed  on  a  tim- 
ber claim? 

A.  It  was  shortly  before ;  I  filed  during  the  month 
of  June,  I  think,  was  when  I  filed. 

Q.  Do  you  remember  what  he  said  about  taking 
up  a  timber  claim  1 

A.  No,  not  his  exact  words,  but  he  told  me  there 
was  a  chance  to  take  up  a  timber  claim  if  I  cared 
to  do  so. 

Q.  Did  he  tell  you  that  you  could  purchase  a  re- 
linquishment ?  A.     Yes. 

Q.     Did  he  tell  you  who  had  a  relinquishment  ? 

A.  I  think  he  did  at  the  time,  but  I  don't  remem- 
ber who  had  it. 

Q.  Do  you  remember  whether  it  was  Mr.  Frank 
Martin  that  had  the  relinquishment? 

A.     Yes,  I  think  he  had  some  for  sale. 

Q.  Did  you  know  how  much  the  relinquishment 
was  to  cost  %  A.    Yes. 

Q.     And  did  you  pay  for  your  relinquishment  ? 
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A.  I  think  Mr.  Phelps  paid  for  me;  I  gave  him 
the  money. 

Q.     How  much  was  it?  A.     $100. 

Mr.  BUNDY. — We  make  the  same  objection  to  the 
evidence  relative  to  the  timber  and  stone  claim  of 
Mrs.  Phelps,  that  it  is  not  in  issue  in  this  action. 

Mr.  GORDON. — How  long  before  you  went  up  to 
view  this  land  was  it  that  Mr.  Phelps  had  told  you 
about  it  ? 

A.     I  think  it  was  a  few  days  after  he  told  me. 

Q.  Do  you  remember  with  whom  you  went  to 
view  this  claim  ?  A.     I  do. 

Q.    Who? 

A.  Mr.  Thomas  Martin,  his  wife,  Mrs.  Martin, 
and  Mr.  Simpson  and  his  wife,  and  I  think  the  son 
of  Mr,  Martin  was  along — I  am  not  positive. 

Q.  Mrs.  Martin  and  the  Mr.  Simpson  you  refer  to 
are  the  lady  and  gentleman  who  have  just  left  the 
room  ?  A.    Yes. 

Q.     Who  located  you  on  this  timber  claim  ? 

A.     Mr.  Martin. 

Q.     Mr.  Thomas  Martin?  A.     Yes. 

Q.  Did  you  have  to  pay  anything  for  being  lo- 
cated ? 

A.     Yes,  I  paid  him  for  being  located. 

Q.     How  much?  A.     I  think  about  $10. 

Q.  And  did  you  go  in  the  conveyance  with  these 
others,  or  did  you  and  your  husband  go  in  a  separate 
conveyance  ? 

A.    No,  I  went  in  a  conveyance  with  the  others. 

Q.     Did  I  understand  you  to  say  to  whom  you  paid 
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the  $10? 

A.     Why,  I  think  my  husband  paid  Mr.  Thomas 
Martin  $10  for  me. 

Q.    You  didn't  pay  it?  A.    No. 

Q.     You  understood  that  your  husband  paid  it? 

A.     Yes,  it  was  my  money,  however,  that  paid  for 
it. 

Q.     Likewise  the  $100  your  husband  paid  that  for 
you  ?  A,     Yes. 

Q.     Did  you  give  your  husband  the  money  with 
which  to  pay  it? 

A.     I  think  I  did,  perhaps  the  money,  or  a  check 
for  the  amount, 

Q.     Now,  at  the  time  you  located  on  this  timber, 
claim  did  you  know  of  a  market  for  it  ? 

A.    No,  I  did  not. 

Q.     Did  you  know  of  any  persons  who  were  pur- 
chasing timber  claims  ? 

A.     No ;  I  had  heard  of  the  Barber  Lumber  Com- 
pany, through  the  papers,  that  they  were  busy. 

Q.    Did  you  know  whether  they  were  purchasing 
timber  claims  or  not?  A.     No. 

Q.    No  one  had  ever  told  you?  A.    No. 

Q.     Did  you  know  of  any  persons  who  had  sold 
any  timber  claims  ? 

A.     No ;  my  husband  had  taken  up  one,  but  I  don't 
remember  whether  he  had  sold  it  then. 

Q.     Do  you  know  to  whom  he  did  sell  his  claim? 

A.     No ;  perhaps  I  have  heard  him  say,  but  I  have 
forgotten. 

Q.    Had  he  sold  at  the  time  you  made  your  loca- 
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tion?  A.     I  do  not  remember. 

Q.  Who  went  to  the  land  office  with  you,  the  first 
time  you  went  to  file  ?  A.     Mr.  Phelps. 

Q.     And  did  he  prepare  your  papers  for  you? 

A.     I  don't  remember,  but  I  don't  think  he  did. 

Q.  I  will  ask  you  who  prepared  that  sworn  state- 
ment for  you? 

A.  That  is  Mr.  Phelps'  writing  in  the  body  of  the 
statement. 

Q.  And  on  the  occasion  you  went  the  first  time  to 
the  land  office  was  Mr.  Frank  Martin  there  1 

A.     I  think  he  was,  but  I  am  not  positive. 

Q.  You  remember  not  being  permitted  to  file  on 
that  day  ? 

A.  I  don't  think  I  was,  the  day  after  we  returned 
from  the  Basin. 

Q.     You  went  to  the  land  office  ?  A.    Yes. 

Q.  And  you  attempted  to  file,  and  they  wouldn't 
permit  you  to  file  1  A.     No,  I  think  not. 

Q.     Do  you  know  why,  the  reason  that  was  given  ? 

A.     No,  I  don't;  I  do  not  remember. 

Q.  Was  it  something  with  reference  to  relinquish- 
ments 1 

A.     It  probably  was,  but  I  don't  remember. 

Q.     Do  you  know?  A.     No. 

Q.  And  were  you  notified  the  second  time  that  you 
went  there  and  did  succeed  in  filing  that  you  were  to 
come  to  the  land  office  ? 

A.  I  think  so ;  I  think  Mr.  Phelps  told  me ;  I  don't 
remember  when  the  filing  was  made,  though. 

Q.     It  was  made  September  16,  1905. 
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A.  Oh,  I  thought  that  was  the  proof,  the  final 
proof. 

Q.     That  was  the  date  you  filed. 

Mr.  BUNDY. — The  final  proof  was  in  December. 

A.  I  thought  it  was  in  the  fall  of  the  year  that 
the  final  proof  was  made. 

Mr.  GORDON.— Q.  Did  you  know  Mr.  Harry  L. 
Fisher,  of  Idaho  City  ?  A.I  never  met  him. 

Q.  Do  you  know  who  gave  the  names  at  the  land 
office  of  the  persons  who  would  be  your  witnesses  on 
final  proof  ? 

A.  Why,  I  think  Mrs.  Martin  and  Mr.  Martin  and 
Mr.  Simpson. 

Q.  Did  you  name  those  persons,  or  did  somebody 
name  them  for  you  ? 

A.     I  think  I  named  them  myself. 

Q.  I  notice  that  the  notice  of  publication  names 
one  Harry  L.  Fisher. 

A.  He  may  have  been  there,  but  I  don't  remember 
if  he  was  there.     That  name  was  given  as  a  witness  % 

Q.  Yes.  Do  you  remember  the  occasion  of  go- 
ing to  the  land  office  and  making  your  final  proof  % 

A.  Yes,  I  remember  that  I  went  there ;  I  thought 
it  was  in  September. 

Q.     Do  you  remember  with  whom  you  wenf? 

A.     I  went  with  Mr.  Phelps. 

Q.  Do  you  remember  how  much  you  paid  in  the 
land  office  on  that  occasion? 

A.     I  think  it  was  $480. 

Q.     $400  or  $430?  A.     $400. 

Q.     Do  you  remember  whether  you  paid  that  in 
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cash  or  by  check  1 

A.     I  think  it  was  paid  in  cash. 

Q.  Had  you  been  keeping  that  money  in  the 
bank?  A.     I  had. 

Q.    Which  bank?  A.     Capital  State  Bank 

Q.     And  did  you  draw  the  money  ont  that  day? 

A.     Yes,  I  believe  I  did. 

Q.     The  account  was  your  own  account,  was  it  ? 

A.  It  was  my  own  account.  If  I  didn't  have  that 
full  amount  in  the  bank,  Mr.  Phelps  might  have  made 
u])  the  difference,  because  he  had  some  of  my  money 
invested  in  real  estate. 

Q.  But  5^ou  had  a  separate  account  of  your  own 
at  the  Capital  State  Bank  ? 

A.     Yes,  at  the  Capital  State. 

Q.  Do  you  remember  whether  or  not,  as  a  fact, 
3^ou  did  get  some  money  from  your  husband  to  make 
up  that  $400?  A,     I  am  not  positive. 

Q.     What  is  your  best  recollection  at  this  time  ? 

A.  I  am  not  positive  about  it  at  all ;  but  I  had  at 
the  most  $700  or  $800  at  that  time,  but  I  think  at 
that  time  I  had  about  that  amount  in  the  Capital 
State  Bank. 

Q.     About  $400?  A.     I  think  so. 

Q.  And  at  the  time  you  made  your  final  proof  did 
you  have  any  person  in  mind  that  you  thought  you 
could  sell  this  property  to?  A.     I  did  not. 

Q.  How  long  after  that  was  it  that  you  started 
negotiations  for  the  sale  of  this  property  ? 

A.  I  think  it  was  sold  shortly  after  the  first  of 
the  year  1906,  about  that  time. 
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Q.     And  to  whom  did  you  sell  ? 

A.     Mr,  Frank  Martin. 

Q.  And  that  is  the  same  gentleman  from  whom 
you  got  the  relinquishment?  A.     Yes. 

Q.  Did  he  make  you  an  offer  for  it,  or  did  you 
and  your  husband  go  to  see  him "? 

A.     My  husband  attended  to  that  for  me. 

Q.  Do  you  know  how  much  you  were  paid  for  that 
land  %  A.    Yes. 

Q.     How  much?  A.     $830, 1  think. 

Q.  And  did  you  ever  see  Mr.  Martin  with  refer- 
ence to  the  sale  of  the  land  I 

A.     No,  not  with  reference  to  the  sale  of  the  land. 

Q.  And  where  did  you  execute  the  deed,  do  you 
know ;  where  did  3"ou  sign  and  acknowledge  the  deed  % 

A.     I  think  in  Mr.  Dunton's  office. 

Q.     Was  Mr.  Martin  there  ?  A.     No. 

Q.  Did  you  see  Mr.  Martin  in  the  transaction  at 
all?  A.     No. 

Q.  Was  the  $830  that  you  received  in  check  or 
cash?  A.     I  think  it  was  in  check. 

Q.     Mr.  Frank  Martin's  personal  check? 

A.     I  think  so. 

Q.     You  are  not  positive  about  that? 

A.  I  am  not  positive ;  I  think  Mr.  Phelps  gave  me 
the  check  from  Mr.  Martin. 

Q.  Gave  you  the  actual  custody  of  the  check — 
didn  't  deposit  it  himself  ? 

A.  I  don't  know  about  that;  I  don't  remember;  I 
think  he  gave  it  to  me. 

Mr.  GORDON. — We  offer  in  evidence  the  timber 
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(Testimony  of  Eleanor  A.  Phelps.) 
and  stone  land  sworn  statement  of  Eleanor  A. 
Phelps,  dated  September  16,  1905;  the  non-mineral 
affidavit  of  Eleanor  A.  Phelps  of  the  same  date ;  the 
testimony  of  Eleanor  A.  Phelps,  given  on  final  proof 
December  22,  1905,  and  the  cross-examination  of 
Eleanor  A.  Phelps,  attached,  all  of  which  have  been 
identified  by  Eleanor  A,  Phelps  as  having^  been 
signed  by  her  and  filed  in  the  local  laud  office;  the 
testimon}^  of  the  other  witnesses  on  final  proof;  the 
receiver's  receipt,  and  the  register's  certificate,  dated 
December  22,  1905,  all  to  the  southwest  quarter  of 
section  13,  township  7  north  of  range  5  east,  Boise 
Meridian. 

(Marked  Plaintiff's  Exhibit  No.  150A  to  150—, 
inclusive.) 

Q.  I  will  ask  you  if  .you  signed  and  filed  that  af- 
fidavit, dated  December  22,  1905,  non-alienation  af- 
fidavit? A.     I  did;  that  is  my  signature. 

Mr.  GORDON. — We  also  offer  in  evidence  the 
non-alienation  affidavit  of  Eleanor  A.  Phelps,  which 
has  been  identified  by  the  witness. 

Cross-examination. 
(By  Mr.  BUND Y.) 

Q.  Did  you  at  any  time,  Mrs.  Phelps,  either  at 
the  time  you  made  your  original  filing,  or  at  the  time 
you  made  your  final  proof,  have  any  agreement  with 
any  person,  firm,  or  corporation'? 

A.     I  did  not. 

Q.  Had  you  at  either  of  those  times,  or  at  any 
time  prior  to  making  final  proof,  had  any  negotia- 
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tions  with  any  person,  firm  or  corporation,  relative 
to  the  sale  of  this  property  %  A.     I  had  not. 

(Witness  excused.) 

[Stipulation  Re  Statements  of  Entrymen,  etc] 

It  is  stipulated  by  and  between  the  parties  hereto, 
in  open  court,  that  the  several  typewritten  state- 
ments used  by  complainant  on  the  examination  of 
entrymen,  purporting  to  be  statements  made  by  the 
respective  entrymen  to  whom  they  were  exhibited  be- 
fore N.  M.  Ruick,  Miles  S.  Johnson,  W.  S.  Wade, 
E.  E.  Garrett,  or  any  or  either  of  them,  or  before  the 
Grand  Jury,  in  so  far  as  the  record  shows  that  such 
witnesses'  attention  was  called  to  such  statements 
and  to  the  parts  of  such  statements  with  reference  to 
which  the  entrymen  or  witnesses  were  questioned, 
shall  be  received  in  evidence  as  a  part  of  the  com- 
plainant's case,  with  the  same  force  and  effect  as 
though  the  stenographer  taking  such  statement  and 
transcribing  the  same  had  testified  in  open  court  in 
this  action  that  such  statements  were  true  and  cor- 
rect statements  of  the  witness  or  person  purporting 
to  make  the  same. 

And  it  is  further  stipulated  that  those  portions  of 
the  transcript  of  the  evidence  taken  on  the  trial  of 
W.  E.  Borah,  in  the  cause  entitled  United  States  of 
America  vs.  John  I.  Wells  et  al.,  to  which  the  wit- 
nesses' attention  has  been  called,  and  with  reference 
to  which  they  have  been  interrogated  in  this  action, 
may  be  deemed  in  evidence  with  the  same  force  and 
effect  as  though  the  stenographer  taking  such  evi- 
dence and  transcribing  the  same  had  testified  in  open 
court  that  such  transcript  was  a  true  and  correct 
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statement  of  the  evidence  .^iven  by  such  witness  in 
the  Borah  trial. 

This  stipulation  shall  not  be  construed  to  be  an 
admission  b,y  either  ]3arty  as  to  the  truth  or  falsity 
of  the  statements  purporting-  to  have  been  made  by 
such  witnesses  in  interviews  with  Messrs.  Buick, 
Johnson,  AVade,  Garrett,  or  at  the  Borah  trial,  and 
is  to  be  received  subject  to  the  defendant's  objection 
that  the  same  is  incompetent,  irrelevant  and  imma- 
terial, and  an  attempt  on  the  part  of  the  complainant 
to  impeach  its  own  witnesses. 

It  is  stipulated  by  and  between  the  parties  hereto, 
in  open  court,  that  Leon  S.  Simpson,  the  witness  ex- 
amined here  to-day,  deeded  the  lands  embraced  in 
his  entry  to  Frank  Martin  on  August  24,  1906;  that 
Mary  J.  Martin  deeded  the  lands  embraced  in  her 
entry  to  Prank  Martin  on  September  28,  1906;  that 
Mrs.  Eleanor  A.  Phelps  deeded  the  lands  embraced 
in  her  entry  to  Frank  Martin  on  January  13,  1906; 
and  that  Mrs.  Nettie  Weston  deeded  the  lands  em- 
braced in  her  entry  to  Frank  Martin  on  January  12, 
1906,  recorded  November  12,  1906 ;  that  Frank  Mar- 
tin deeded  to  the  Barber  Lumber  Company  the  lands 
embraced  in  the  last  four  deeds  mentioned  on  Novem- 
ber 7,  1906,  which  deed  was  recorded  on  November 
12,  1906.  The  consideration  paid  by  the  Barber 
Lumber  Company  to  Frank  Martin  was  $5,400.00  for 
the  four  claims. 

It  is  further  stipulated  and  agreed  by  and  between 
the  ijarties  hereto  that  the  township  plat  of  township 
6  north  of  range  5  east  was  filed  in  the  land  office  at 
Boise,  Idaho,  on  August  1,  1874;  that  the  township 
plat  of  township  6  noith  range  6  east  was  filed  in  the 
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said  land  office  on  March  28,  1898;  that  the  township 
plat  of  township  6  north  range  7  east  was  filed  in  the 
said  land  office  on  April  19,  1897 ;  that  the  township 
plat  of  township  6  north  range  8  east  was  filed  in 
the  said  land  office  on  April  19,  1897 ;  that  the  town- 
ship plat  of  township  7  north  range  4  east  was  filed 
in  the  said  land  office  on  August  1,  1874;  that  the 
township  plat  of  township  7  north  range  5  east  was 
filed  in  the  said  land  office  on  August  9, 1897 ;  that  the 
township  plat  of  township  7  north  range  6  east  was 
filed  in  the  said  land  office  on  August  9, 1897 ;  that  the 
township  plat  of  township  7  north  range  7  east  was 
filed  in  said  land  office  on  April  19,  1897;  that  the 
township  plat  of  townshij)  7  north  range  8  east  was 
filed  in  the  said  land  office  on  March  28,  1897. 

It  is  further  stipulated  by  and  between  the  parties 
that  the  following  letters,  purporting  to  be  written 
by  William  Sweet  to  J.  H.  Richards,  dated  March 
21,  1902,  March  25,  1902,  March  26,  1902,  March  26, 
1902,  March  28,  1902,  March  30,  1902,  April  6,  1902, 
April  15,  1902,  April  25,  1902,  April  29,  1902,  are 
in  handwriting  of  and  signed  by  William  Sweet,  and 
were  written  by  and  mailed  by  the  said  Sweet,  and 
received  by  the  said  J.  H.  Richards  in  due  course 
of  mail. 

Mr.  GORDON.— We  offer  in  evidence  the  letters 
embraced  in  the  foregoing  stipulation. 

(Letters  marked  151A  to  151J,  inclusive.) 

Mr.  BUNDY. — The  defendant  objects  to  them  as 
incompetent,  irrelevant,  and  immaterial. 

The  following  are  copies  of  the  above-mentioned 
letters : 
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Plaintiff's  Exhibit  No.  151A. 

"ASTOR  HOUSE, 

Broadway-Barclay  &  Vesey  Sts. 

New  York, 

March  21st,  1902. 
Hon.  J.  H.  Richards, 
Boise,  Idaho. 
Dear  Judge : — 

Your  two  faivors  reed  contents  noted.  Inclosed 
see  copy  of  letter  to  Mr.  Kelley.  Please  keep  it  with 
my  papers. 

I  closed  the  deal  on  Libral  and  did  not  get  any 
money.  I  got  two  good  $5000.00  notes,  also  Moon 
paid.  I  had  to  do  this,  was  up  against  it,  was  the 
best  I  could  do.  I  take  the  balance  in  stock.  Major 
had  to  take  all  stock.  We  half  to  bolster  this  up 
until  we  can  sell  stock  to  pay  you  and  myself.  Could 
you  for  or  on  your  your  sa.y  or  mine  get  Bert  Jones, 
State  Oditor  write  a  nice  letter  to  the  New  York 
Sun  about  the  Liberal.  He  writes  letters  every 
week  about  some  mines.  See  if  you  cant  work  this 
in  some  way.  Bert  and  myself  are  the  best  of 
friends.  My  big  deal  aint  turning  out  quit  so  well. 
Am  doing  pretty  well.  Judge  I  had  to  let  go  the 
timber.  I  went  at  it  every  dollar  I  could  get.  I 
had  to  give  up  control  e  and  will  have  only  ten  per 
cent  intrest  and  mone}'  back  and  a  pretty  fair  per- 
cent of  profit. 

Kind  Regards, 

(Signed)    WM.  SWEET." 
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Plaintiff's  Exhibit  No.  151B. 

"ASTOR  HOUSE, 

New  York,  Mar.  25-1902. 
Hon.  J.  H.  Richards, 

Boise  City,  Idaho. 
Dear  Sir: — 

I  just  received  your  wire  saying  it  is  necessary 
for  me  to  be  back  there.  When  can  you  come"?  I 
cannot  for  my  life  see  why  it  is  necessar}^  for  me  to 
go  back  there.  I  do  not  know  of  anj^thing  but  the 
timber  to  take  me  back  and  that  is  already  in  the 
Governor's  hands,  to  make  any  turn  that  is  satis- 
factory to  him  which  will  also  be  satisfactory  to  me 
and  the  monies  coming  to  me  could  be  placed  to 
my  credit  in  Moore's  bank  and  the  Bank  of  Com- 
merce, about  equally  divided.  Now  if,  on  that  mat- 
ter what  more  could  I  do  if  I  were  back  there.  I 
could  only  tell  him  to  do  just  what  I  am  writing.  I 
have  told  him  I  would  sign  any  paper  he  would  send 
me  or  a  power  of  attorney.  Now  I  cannot  see  for 
my  life  what  there  is  for  me  to  go  back  there  for  and 
I  am  very  busy  here — believe  I  would  lose  more  than 
the  few  thousand  dollars  that  I  would  make  by  leav- 
ing here  now. 

Hoping  that  he  can  arrange  that  matter  so  that 
I  will  not  have  to  go  back  .there,  I  am. 
Your  very  respectfully, 

(Signed)    WM.  SWEET.  - 

I  have  absolute  faith  in  the  Govenor  and  know  he 
will  treat  me  right  and  was  good  enough  to  come  to 
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my  assistance  and  help  me  out  of  a  mess  that  I 
never  ought  to  have  gone  in.  I  dont  know  where 
I  would  have  landed  if  it  had  not  been  for  the  Gov- 
enor. ' ' 

Plaintiff's  Exhibit  No.  151C. 

"ASTOR  HOUSE, 

"New  York,  March  25,  1902. 

Hon,  J.  H.  Richards, 

Boise    Idaho 
Dear  Judge : — 

I  have  never  said  before  to  either  you  or  the  Gov- 
enor  that  when  the  Timber  deal  is  closed  and  the 
money  in  the  Bank  to  wire  me  at  my  expence  as  I 
will  want  to  pay  out  some. 

Kind  Regards, 

(Signed)    WM.  SWEET." 

Plaintiff's  Exhibit  No.  151D. 

"ASTOR  HOUSE, 

New  York,  March  26-1902. 
Hon.  J.  H.  Richards, 

Boise    Idaho 
Dear  Judge: — 

Thought  I  would  write  you  again  this  morning 
and  can  only  say  if  it  is  the  timber  your  wire  means. 
The  Govenor  has  been  pounding  at  me  to  come 
home  ever  since  I  came  here.  Now  if  your  wire  is 
in  regard  to  the  timber  I  cant  see  why  I  should  be 
dragged  out  there  and  leave  my  afairs  here  all 
mixed  just  to  agree  with  the  Govenor  in  person. 
Have  told  him  in  overv  letter  that  I  would  be  satis- 
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fiecl  with  any  deal  lie  made  only  to  get  our  money 
back  and  I  would  share  profits  with  him.  If  this 
is  wdiat  3'our  wire  has  reference  to  you  tell  the  Gov- 
enor  that  after  we  get  our  money  back  au}^  deal  he 
makes  will  be  satisfactory  to  me,  because  I  know  he 
will  deal  fair,  and  will  do  me  a  faivor  to  deal  with- 
out me.  If  his  people  wont  deal  I  can  deal  on  the 
property  here  and  will  divide  even  with  him  and  it 
wont  be  necessary  for  me  to  see  him  if  he  gives  me 
the  say  authority  that  I  have  given  him. 

Your  wire  is  nothing  only  a  curiosity  wire  a  man 
cant  form  any  ide  of  any  thing  by  it.  I  am  under 
the  impression  that  the  Govenor  got  3^ou  to  send 
it,  to  rush  me  out  there. 

Yours  very  respectfully, 

(Signed)     WM.  SWEET." 

Plaintiff's  Exhibit  No.  151E. 

"ASTOR  HOUSE, 

New  York,  March  28-1902. 
Hon.  J.  11.  Richards, 

Boise  Idaho 
Hear  Sir: — 

Enclosed  note  .you  can  leave  with  Coffin  if  he  is 
any  way  uneasy-  about  the  note  signed  by  the  Gov- 
enor and  myself.  These  people  say  the.y  may  want 
to  take  this  up  any  day  and  I  promised  I  would  not 
transfer  it  for  a  wdiile  an3^way.  But  it  is  as  good  as 
gold  and  if  Coffin  has  it  I  can  not  get  it  back  with- 
out making  it  satisfactory  to  him  if  he  aint  un- 
easy ,you  can  keep  it  with  the  rest  of  my  papers.  I 
dont  think  Kinkaid  got  that  last  3000  from  Read- 
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way.     If  not  I  am  square  with  that  Bank. 

And  if  the  Govenor  makes  any  deal  you  can  tell 
him  to  leave  my  money  all  with  the  Bank  of  Com- 
merce. I  dont  know  what  the  matter  is  out  there 
have  not  heard  from  Kinkaid  or  the  Govenor  or 
yourself  about  the  situation.  The  Govenor  last  let- 
ters was  for  me  to  come  home  and  help  him.  I  seen 
in  a  New  York  paper  where  a  timber  inspector  was 
going  to  Idaho.  Now  if  there  is  any  thing  rong 
and  you  and  the  Govenor  cant  protect  me  what 
could  I  do  myself  and  if  there  isnt  any  thing  rong 
I  cant  see  wh}^  I  should  go  to  Idaho.  Wish  you 
would  write  me  what  you  know. 

Yours  very  Respctly, 

(Signed)     WM.  SWEET." 

Plaintiff's  Exhibit  No.  151F. 

"ASTOR  HOUSE, 

New  York,  March  30-1902. 
Hon.  J.  H.  Richards 

Boise  Idaho 
Dear  Judge. — 

Your  faivor  of  the  24-Reed  contents  noted.  In- 
closed your  letter  to  Mr  Sweet  you  can  see  b}"  the 
clipping  that  I  think  this  is  his  letter,  you  might 
see  Mr  Coffin  and  if  you  havnt  given  him  that  note 
on  the  Liberal  Company  you  had  better  and  I  have 
a  small  note  in  my  papers  I  think  that  one  with 
you  which  is  guilt  edge  and  can  be  collected  any  day 
on  Mondell  you  had  better  give  him  that.  I  cant  see 
wh}^  he  should  have  any  fears.  I  dont  owe  any 
body  in  the  world  over  one  hundred  dollars  out  side 
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of  your  $500.00  five  hundred  but  Kelley  and  the 
Bank  of  Commerce.  I  have  a  $5000.00  five  thou- 
sand note  on  the  Liberal  with  me  to  fix  Kelley  with. 
I  expect  it  will  be  3  or  4  weeks  before  I  can  go  to 
Idaho  and  Mr,  Coffin  must  not  be  uneasy  for  with- 
in 24  hours  any  time  that  I  have  or  will  be  in  Boise 
I  can  pa}^  ni}^  own  and  the  Governor  joing  note. 
Have  heard  from  the  Govenor  and  Kinkaid  every 
thing  is  well.  I  will  have  very  soon  $10,000.00  or 
Fifteen  thousand  dollars  to  loan  for  six  months, 
wish  you  would  see  wdiat  the  Bank  of  Commerce  will 
pay  on  that  kind  of  a  lone.  I  am  thinking  I  ought 
to  g^i  six  %  interest.  Whether  the  Bank  of  Com- 
merce will  pay  that  or  not  any  idle  money  I  have 
will  stay  in  their  bank  because  they  have  acted  like 
jentlemen  with  me  and  I  want  to  assure  them  that 
no  time  have  I  overreached  myself  nor  shant.  I  al- 
ways can  see  where  my  money  is  coming  from.  I 
am  confident  Mr.  Coffin  has  no  fear  now  and  hope 
you  wdll  w^rite  me  how  he  feals,  and  if  all  right  as- 
sure him  that  I  have  quit  Borrowing  and  have  noth- 
ing more  to  borrow  for  and  am  paying  up  my  loans 
and  dont  expect  to  owe  a  man  in  the  world  in  3 
weeks. 

Your  Brother  did  not  say  how  much  I  owed  him 
for  his  examination  of  that  prospect. 

Wish  you  would  look  over  that  letter  from 
Charley  Owens  Brother  and  see  if  that  note  he 
wished  to  traid  for  Charlie's  is  good.  Figur  out  the 
intrusts  on  both  and  if  good  will  pay  the  difference 
in  a  few  days  if  not  wish  you  would  write  to  him 
also  send  me  his  address,  I  believe  he  will  pay  that 
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note  if  I  ask  for  it  a  few  times  and  it  is  worth  ask- 
ing for.  I  will  inclose  a  short  note  to  inclose  in  your 
letter  to  him. 

Have  nothing  more  to  say  at  present. 
King  Regards, 

(Signed)     WM.  SWEET. 
P.  S. 

I  have  told  you  in  other  letters  that  if  the  Gove- 
nor  made  any  turn  on  the  timber  and  to  wire  me 
when  it  was  placed  in  the  Bank  this  wont  be  neces- 
sary I  have  given  him  full  instructions. 
Yours 

(Signed)    W.  S." 

Plaintiff's  Exhibit  No.  151G. 

"ASTOR  HOUSE, 

New  York,  April  6-1902. 
Hon.  J.  H.  Richards 

Boise  Idaho 
Dear  Judge. — 

Your  faivor  of  March  31st  Reed,  contents  noted. 
Evry  thing  seems  to  be  all  right  on  the  timber  deal, 
and  I  feel  quite  easy.  I  shant  explain  untill  I  see 
you  any  further  than  the  Govenor  got  some  of  his 
friends  to  pay  back  our  money  and  put  up  the 
amount  of  $140,000.00  to  secure  all  that  timber  and 
gives  us  six  months  to  do  it  in,  and  get  it  in  shape 
for  a  deal,  carrying  an  intrust  for  us.  This  is  the 
substance  as  there  is  to  much  detail  to  write  any 
more  about  it.  I  was  worried  about  that  matter. 
My  money  had  stoped  on  me.     The  facts  are  I  just 
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saved  myself  from  a  reck  and  came  out  away  a  head. 
Nothing  further  that  I  can  think  of  at  present. 
Kind  Regards, 

(Signed)     WM.  SWEET." 

Plaintiff's  Exhibit  No.  151H. 

''ASTOR  HOUSE, 

New  York,  April  15-1902. 
Hon.  J.  H.  Richards 

Boise  Idaho 
Dear  Sir. — 

Your  wire  was  received  a  few  days  ago  and  let- 
ter today  sayind  you  signed  check,  received  all  right, 
all  satisfactory. 

Will  write  again  soon 

Yours  very  Respectfully 

(Signed)    WM.  SWEET." 

Plaintiff's  Exhibit  No.  1511. 
"CRAWFORD  HOUSE, 

Boston,  April  25-1902. 
Hon.  J.  H.  Richards 

Boise  Idaho 
Dear  Sir. — 

I  am  awfully  disterbed  about  that  timber  trans- 
action. I  fear  I  signed  papers  that  I  ought  not  to 
have  signed  and  to  make  it  compleat  you  used  that 
Power  of  attorney  and  put  the  money  out  of  my 
hands,  and  I  havnt  a  scratch  of  a  pen  from  Steuuen- 
berg.  After  he  got  me  signed  up  good  he  quit  me 
and  turned  his  attention  to  you  with  the  Power  you 
held  on  me  and  never  heard  from  him  or  you  about 
the  money.     I  wrote  to  him    10   days    ago   to    put 
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$5000,00  Coffin's  Bank  for  me  to  check  on  and  wire 
me  so  I  could  check  it  out  and  when  I  come  to  Idaho 
I  would  make  all  matters  right.  I  have  not  had  a 
word  from  him  for  a  month.  I  am  worring  and  can 
only  say  to  many  cooks  spoils  the  broth,  every  time 
on  me.  After  I  thought  I  was  puting  my  self  in  a 
hole  I  showed  a  friend  your  letter  to  me  in  which 
3'ou  say  you  showed  the  Gov,  your  Power  and  telling 
him  you  would  execute  papers  if  he  got  instructions 
from  me.  My  friend  ansered  me  a  bright  attorney 
would  not  sign  anv  thing  to  put  me  in  a  hole.  I 
showed  my  contracts  and  we  could  see  the  Gov.  or 
any  body  else  out  side  of  you  could  not  get  my 
money,  this  is  all  confidential.  I  am  dun  up  in  a 
hole  so  far  as  my  Idaho  intrusts  are  concerned  and 
ever.y  thing  is  in  Gov.  hands  and  by  law  he  can  hold 
me  for  all  time  to  come.  If  he  is  absolutely  honest 
I  am  all  right  if  not  I  am  all  rong.  Just  show  him 
the  letter  when  he  goes  into  your  office  dont  let  him 
have  it.  destroy  it  after  he  sees  it. 

(Signed)     W.  S." 

Plaintiff's  Exhibit  No.  151J. 

"ASTOR  HOUSE, 

New  York,  April  29-1902. 
Hon.  J.  H.  Richards 

Boise  Idaho 
Dear  Sir. — 

I  feel  a  little  better.  I  have  just  received  a  wire 
from  the  Gov.  saying  he  deposited  five  thousand  dol- 
lars to  my  credit  in  the  Bank  of  Commerce  at  Boise. 
I  drew  a  check  on  Mr.  Cofin  yesterday  to  Goodwin  & 
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Rimbach  for  one  Imndred  dollars  and  today  to  Mr. 
Kelley  for  five  thousand.     I  will  leave  for  Idaho  very 

soon. 

Yours  very  Respectfully 

(Signed)     WM.  SWEET. 

If  I  don't  get  a  wire  from  him  soon  I  will  jump  on 
the  train  and  go  out.  I  am  awfully  worried  about 
my  affairs  out  there  and  I  hate  to  leave  the  East  as 
my  chances  are  extra  good  to  make  more  money  than 
I  ever  expected  to  see. 

Dont  you  say  one  w'ord  to  any  body  about  this. 
Yours  very  Respcty 

(Signed)    WM.  SWEET." 

It  is  further  stipulated  that  letter  addressed  to 
Hon.  Frank  Steunenberg,  Caldwell,  Idaho,  purport- 
ing to  be  signed  by  William  Sweet,  and  dated,  New 
York,  Mar.  25-1902,  was  dictated  and  signed  by 
William  Sweet  and  by  him  mailed  to  Governor 
Frank  Steunenberg  and  received  by  Governor  Frank 
Steunenberg  in  due  course  of  mail. 

Mr.  GORDON.— We  offer  in  evidence  the  letter 
which  is  the  subject  of  the  last  above  stipulation. 

Mr.  BUNDY. — The  defendant  objects  to  it  as  in- 
competent, irrelevant  and  immaterial. 

(Letter  marked  Plaintiff's  Exhibit  No.  152.) 

[Plaintiff's  Exhibit  No.  152  (Copy).] 

The  following  is  a  copy  of  the  letter : 

"ASTOR  HOUSE, 

New  York,  Mar.  25-1902. 
Hon.  Frank  Steunenberg, 

Caldwell,  Idaho. 

Dear  Sir: — 

I  have  just  received  a  wire  from  Judge  Richards 
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saying  it  is  necessary  for  me  to  be  back  there  and 
when  can  I  come? 

I  have  written  him  a  copy  of  the  enclosed. 

Now,  Governor,  if  I  must  go  back  why  I'll  go, 
but  I  would  not  go  back  for  two  or  three  thousand 
dollars  now  for  a  week  or  two.  I  cannot  see  how 
only  to  say  yes  to  what  I  have  written.  I  can  men- 
tion the  amounts  of  money  I  think  I'm  in  which  you 
can  see  Mr.  Kinkaid  about  and  compare  notes.  The 
first  amount  is  $12,200.00  the  second  is  $7,500.00 
note  that  we  are  together  on  and  the  third  is  the 
$6,000.00  draft  I  sent  you  and  the  fourth  is  the 
$.3,000.  that  I  wired  to  Kinkaid  to  draw  (I  do  not 
know  whether  he  drew  it  or  not).  Now  I  sincerely 
hope  this  matter  can  be  fixed  up  without  my  going 
out  there  my  money  to  be  placed  in  the  two  banks, 
as  I  said  before. 

Yours  very  respectfully, 

(Signed)     WM.  SWETT." 

It  is  further  stipulated  that  the  papers  produced 
from  the  land  office,  purporting  to  be  timber  and 
land  sworn  statement,  final  proof,  cross-examination, 
of  Gustave  A.  Link,  and  receiver's  receipt  and  cer- 
tificate issued  to  Gustave  A.  Link,  are  the  identical 
papers  signed  by  him  and  issued  by  the  land  office 
with  reference  to  his  timber  and  stone  entry,  with 
reference  to  which  he  testified,  and  the  same  stipula- 
tion applies  to  like  papers  of  Ery  A.  Wilmot  and 
Mary  Link, 

Mr.  GORDON.— The  complainant  offers  in  evi- 
dence the  papers  that  are  the  subject  of  the  last 
above  stipulation. 
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(Giis  A.  Link  papers  marked  Plaintiff's  Exhibit 
69 J  to  69N  inclusive.) 

(Mary  Link  papers  marked  Plaintiff's  Exhibit 
No.  70B  to  70F  inclusive.) 

(Ery  A.  Wilmot  papers  marked  Plaintiff's  Ex- 
hibit No.  78F  to  78 J  inclusive.) 

It  is  further  stipulated  that  the  deeds  signed  by 
John  F.  Snow  and  Cleora  M.  Snow,  running  to 
George  S.  Long,  dated  January  15,  1904,  were  duly 
signed  and  executed  by  the  grantors  before  Walter 
Swatke,  on  the  date  of  the  deed,  and  that  the  same 
was  prepared  b}'^  John  Kinkaid,  embracing  the  lands 
covered  by  the  timber  and  stone  entry  of  Cleora  M. 
Snow. 

It  is  also  stipulated  that  Charles  Balantine,  un- 
married, executed  a  deed  to  A.  E.  Palmer  of  the 
lands  embraced  in  his  timber  and  stone  entry,  on 
August  31,  1903,  and  that  the  deed  was  prepared  by 
John  Kinkaid. 

Mr.  GORDON. — Complainant  offers  in  evidence 
the  deeds  embraced  in  the  foregoing  stipulation. 

(Snow  deed  marked  Plaintiff's  Exhibit  No.  1330.) 

(Balantine  deed  marked  Plaintiff's  Exhibit  No. 
lOG.) 

It  is  further  stipulated  that  any  documents  or 
papers  referred  to  in  the  testimony  of  any  of  the 
entrymen  who  have  heretofore  testified  may  be 
offered  in  evidence  at  the  close  of  defendant's  case, 
and  if  otherwise  materially  competent  and  relevant 
will  not  be  excluded  upon  the  ground  that  the  same 
do  not  constitute  projjcr  rebuttal  evidence;  and  that 
any  witness  heretofore    called  may  be    recalled   by 
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complainant  at  the  clos^  of  defendant's  case  and  fur- 
ther examined  with  reference  to  the  subject  matter 
of  his  or  her  evidence,  subject  to  like  objection,  but 
without  reference  to  the  admissibility  of  such  evi- 
dence as  rebuttal  testimony. 

At  this  time  court  adjourned  until  one  o'clock  P, 
M.,  Wednesday,  March  10,  1909. 

(1 :00  P.  M.,  March  9th,  1909.) 

[Testimony  of  Fred  Brown,  on  Behalf  of  the  Com- 
plainant.] 

FRED  BROWN,  produced  as  a  witness  on  behalf 
of  the  complainant,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.     Your  name  is  Mr.  Frederick  BroAvn,  is  it? 

A.     Fred  Brown. 

Q.     What  is  your  occupation,  Mr.  Brown  *? 

A.  Assistant  cashier  of  the  Boise  City  National 
Bank. 

Q.  I  will  ask  you  if  you  have  looked  through  the 
records  of  the  Boise  City  National  Bank  to  see 
whether  Samuel  Blandford,  Bert  T.  Parker,  Wilbert 
R.  Reeves,  Henry  F.  Bcnedix,  Joseph  Ehrmantrout, 
Jr.,  Thomas  F.  Kelley,  had  accounts  at  said  bank 
during  the  years  1902  and  1903. 

A.    Yes,  I  have  made  examination. 

Q.  I  will  ask  you  to  state  whether  or  not,  from 
such  examination,  Samuel  Blandford  had  an  ac- 
count with  said  bank  on  February  10, 1903,  or  at  any 
time  within  six  months  prior  thereto. 
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(Testimony  of  Fred  Brown.) 

Mr.  BUNDY. — That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial. 

A.     He  did. 

Mr.  BUNDY. — Then  I  will  withdraw  my  objec- 
tion. 

Mr.  GORDON.— Q.  When  did  Samuel  Bland- 
ford  have  an  account  with  said  bank  ? 

A.     Before  and  at  the  time  named. 

Q.     What  was  the  account  ? 

A.     An  open  account,  checking  account. 

Q.     When  was  the  account  opened? 

A.     Well,  in  1898. 

Q.     When  ? 

A.  In  1898;  that  was  when  the  account  was  first 
opened. 

Q.  I  will  ask  you  if  Bert  T.  Parker  had  an  ac- 
count with  said  bank  on  December  17,  1902,  or  at 
any  time  within  seven  months  prior  thereto. 

A.     He  did  not  have  an  open  account. 

Q.     What  kind  of  an  account  did  he  have  ? 

A.  I  will  have  to  ask  for  information.  You  have 
that  Bert  T.Parker? 

Q.    Yes,  sir, 

A.  And  we  have  no  Bert  T.  Parker  on  our  books, 
but  we  have  a  B-u-r-t  Parker,  and  I  think  that  is 
the  name. 

Q.  Well,  explain  what  he  had.  You  say  you  have 
no  Bert  T.  Parker  but  you  have  a  Burt  Parker? 

A.  We  have  no  Bert  T.  Parker,  but  we  have  a 
Burt  Parker,  to  whom  we  issued  a  time  certificate  of 
deposit  for  $G00  on  November  13,  1902 ;  the  same  was 
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(Testimony  of  Fred  Brown.) 
cashed  on  Deeemher  16,  1902. 

Q.  I  will  ask  yovi  if  Henry  F.  Benedix  had  an  ae- 
pount  with  the  Boise  City  National  Bank  on  Feb- 
ruary 13,  1903,  or  at  any  time  within  seven  months 
prior  thereto. 

A.  I  do  not  find  any  record  of  it ;  I  did  not  find 
any  record  of  it. 

Q.  I  will  ask  you  if  Thomas  F.  Kelley  had  an  ac- 
count with  the  Boise  City  National  Bank  on  Decem- 
ber 17,  1902,  or  at  any  time  within  seven  months 
prior  thereto. 

A.  He  had  no  open  account,  but  I  find  that  cer- 
tificates were  issued  to  him,  and  one  cashed  on  the 
date  mentioned. 

Q.  When  was  the  certificate  cashed  on  December 
17th  issued  ? 

A.     On  September  4,  190-t,  for  $160. 

Q.  Did  Joseph  Ehrmantrout,  Jr.,  have  an  account 
with  your  bank  on  December  15,  1902? 

A.     He  did. 

Q.  I  ask  you  what  the  last  deposit  of  Mr.  Ehrman- 
trout was,  if  you  know, 

A.     Prior  to  that  period  ? 

Q.     Yes. 

A.     An  item  for  $1900,  credit  for  $1900. 

Q.     When  was  that  credit  f 

A.     November  16,  1903. 

Q.     And  what  was  it  that  was  deposited? 

A.  Our  I'ccords  show  it  to  be  a  draft  of  tho 
American  National  Bank,  St.  Paul,  in  favor  of 
Joseph  Ehrmantrout,  on  the  National  City  Bank  of 
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New  York,  for  $1900.00. 

Q.  And  was  there  a  cheek  drawn  on  or  about  the 
15th  of  December  on  that,  1903  ? 

A.  I  find  that  checks  were  drawn  on  his  account 
for  $824.50. 

(Witness  excused.) 

[Testimony  of  Robert  F.  McAfee,  on  Behalf  of  the 
Complainant.] 

ROBERT  F.  McAFEE,  produced  as  a  witness  on 
behalf  of  complainant,  being  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  McAfee,  you  are  the  cashier  of  the  First 
National  Bank,  Boise,  Idaho,  are  youf 

A.     I  am. 

Q.  I  will  ask  you  whether  you  have  looked 
through  the  books  of  the  said  bank  for  the  purpose 
of  learning  whether  John  H.  Byro,  William  J,  Mar- 
cum,  John  H.  Rose,  Edward  J.  Dockery,  John  J. 
Keane,  Enuna  Bilderback,  Joseph  Sullivan,  had  ac- 
counts with  your  bank  during  the  years  1902  and 
1903.  A.     I  have. 

Q.  I  will  ask  you  if  John  H.  Byro  had  an  account 
with  the  First  National  Bank  on  July  11,  1902,  or  at 
any  time  within  seven  months  prior  thereto. 

A.  John  H.  Byro?  I  don't  find  any  such  ac- 
count. 

Q.     Did  William  J.  Marcum? 

Mr.  BUNDY. — I  make  the  same  objection  to  this; 
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(Testimony  of  Robert  F.  McAfee.) 
it  is  incompetent,  irrelevant,  innnaterial,  and  an  at- 
tempt to  impeach  their  own  witnesses ;  I  will  let  that 
stand  to  all  this  bank  testimony. 

Mr.  GORDON.— Did  William  J.  Marcum  have  an 
account  with  said  bank  July  9,  1902,  or  at  any  time 
within  seven  months  prior  thereto? 

A.  I  don't  find  Mr.  Marcum 's  name  in  the  books 
at  all. 

Q.  Did  Edward  J.  Dockery  have  an  account  wdth 
said  bank  on  December  22,  1902,  or  at  any  time  with- 
in seven  months  prior  to  that  date? 

A.     I  don't  find  Mr.  Dockery 's  name. 

Q.  Did  John  J.  Keane  have  an  account  with  said 
bank  on  January  16,  1902,  or  at  any  time  within 
seven  months  prior  to  that  date  ? 

A.     He  did  not,  not  that  I  can  find. 

Q.  Did  Emma  Bilderback  have  an  account  with 
the  First  National  Bank  on  January  28,  or  within 
any  time  within  seven  months  prior  to  that  date  ? 

A.     What  dates? 

Q.     January  28,  1903. 

A.  Six  months,  you  say  ? 

Q.     Yes. 

A.  No,  we  didn't  find  anything  within  that  time 
• — wait  just  a  moment;  what  dates  were  those?  Yes, 
she  had  an  account. 

Q.     What  was  the  account? 

A.     January  20,  1903,  September  25,  1903. 

Q.     That  is  afterwards. 

A.     You  said  previous  to  that? 

Q.    Yes. 
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A.  No,  I  don't  find  one — yes,  she  had  one  pre- 
vious to  that  too,  bnt  not  within  the  time  stated. 

Q.     When  was  that? 

A.  ,  October,  1901. 

Q. ■  Then  there  wasn't  any  account  of  Emma 
Bilderback  with  the  First  National  Bank  between 
October,  1901,  and  January  28,  1903? 

A.     No,  none  that  I  find. 

Q.  Did  Joseph  Sullivan  have  an  account  with 
said  bank  on  May  7,  1903,  or  at  any  time  within  six 
months  prior  thereto?  I  will  ask  you  if  he  had  an 
open  account. 

A.  He  didn't  have  a  checking  account  at  that 
time;  he  had  certificates  of  deposit. 

Q.  Have  you  a  notation  of  the  certificates  of  de- 
posit that  he  had  with  the  bank? 

A.  He  may  have  had  more  than  one ;  I  have  one 
in  particular  that  I  have  found,  an  $800  certificate. 

Q.     Issued  to  him?  A.     Yes. 

Q.     When  was  it  issued? 

A.     I  think  it  was  May  7th  it  was  issued. 

Q.     And  w^as  cashed  on  what  day? 

A.     May  8th. 

Q.     May  7th  and  8th,  1903?  A.     1903. 

Q.  And  do  you  know  how  he  obtained  that  cer- 
tificate of  deposit  ? 

A.  By  depositing  money  and  getting  it,  that  is, 
by  depositing  $800  or  its  equivalent. 

Q.  When  you  say  deposit,  you  mean  that  he 
didn  't  open  an  account,  but  this  certificate  was  given 
to  him  in  place  of  opening  an  account. 
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A,  The  certificate  of  deposit  is  an  evidence  of  in- 
debtedness of  ours  to  Joseph  Sullivan,  for  $800. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Did  you  look  up  different  people  and  see 
whether  they  had  any  certificates  ? 

A.     Yes;  I  didn't  find  any  record  at  all. 

Q.  Did  you  look  up  to  see  if  they  made  any  loans 
on  the  dates  given? 

A.     Yes,  I  didn't  find  any. 

(Witness  excused.) 

[Testimony  of  M.  P.  Meholin,   on   Behalf   of  the 
Complainant.] 

M.  P.  MEHOLIN,  produced  as  a  witness  on  be- 
half of  complainant,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  Meholin,  you  are  the  receiver  of  the  Capi- 
tal State  Bank,  at  Boise,  Idaho,  are  you? 

A.     Yes,  sir. 

Q.  I  will  ask  you  if  you  have  looked  through  the 
books  of  said  bank  for  the  purpose  of  learning 
whether  or  not  Eimna  Lou  Blandford,  Andrew 
Campbell,  Charles  A.  Walker,  George  S.  Warren, 
Lena  D.  Wilson,  Walter  L.  Wilson,  Orlin  R.  Jay- 
cox,  Harry  B.  Noble,  Henry  Rics,  Daniel  P.  Wood- 
more,  Lewis  K.  Burns,  Clifton  C.  Bliven,  John  J. 
Keane,  Mary  Starn,  Caroline  Alexander,  Edward  J. 
Phelps,  Norman  H.  Young,  John  R.  Gary,  Jodie  M. 
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Ross,  had  accounts  with  said  bank,  or  with  the  Capi- 
tal State  Bank,  during  the  years  1902  and  1903? 

A.  You  mean  checking  accounts,  open  accounts — 
that  doesn't  refer  to  certificates  of  deposit"? 

Q.     I  will  ask  you  about  checking  accounts  first. 

A.  No,  sir,  those  names  that  you  read,  we  were 
unable  to  find  any  checking  accounts,  during  those 
dates. 

Q.  Now",  those  names  I  have  read,  did  you  find 
any  accounts  of  loans  or  certificates  of  deposit? 

A.  Norman  H.  Young  had  a  certificate  of  deposit 
we  found  on  the  books. 

Q.     For  how  much?  A.     $175. 

Q.     When  was  it  issued? 

A.     Issued  April  14,  1902. 

Q.     And  was  it  paid  the  same  day? 

A.  No,  it  w^as  paid,  I  think,  the  28tli  of  that  same 
month;  I  w^ouldn't  certify  exactl^y  on  that,  but 
shortly  after  it  was  paid. 

Q.  Now,  were  certificates  of  deposit  issued  to  any 
of  the  other  persons  whose  names  I  have  read,  dur- 
ing the  periods  I  have  read? 

A.     Not  that  I  could  find. 

Q.  And  were  loans  made  to  any  of  those  persons, 
through  the  bank?  I  will  ask  you  if  Clifton  C. 
Bliven  had  a  certificate  of  deposit  issued  to  him 
during  that  period,  and  if  so,  when. 

A.     Yes,  sir,  he  had  a  demand  certificate. 

Q.     Do  you  know  for  how  much? 

A.     $410,  I  think. 

Q.     Issued  April  16,  1903? 
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A,     Yes,  according  to  the  notations. 

Q.  Do  your  records  show  whether  or  not  Charles 
H.  Eagleson,  or  C.  H.  Eaglesou,  borrowed  any  money 
from  the  bank  during  that  period? 

A.  Not  that  we  could  find  on  the  records.  Pos- 
sibly it  would  be  proper  to  state  that  Charles  H. 
Eagleson  is  one  of  the  firm  of  Eagleson  &  Son,  Lim- 
ited, who  run  quite  an  account  there  at  that  time, 
and,  of  course,  there  was  checks  and  deposits,  they 
had  a  good  account  there,  and  had  all  the  time,  and 
I  understand  that  C.  H.  was  one  of  that  firm,  but  we 
didn  't  find  anything  personal  on  the  records ;  Cliarles 
H.,  I  think,  is  the  way  I  looked  the  name  up. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  You  have  had  a  little  trouble  up  there  in  your 
bank,  haven 't  you  ? 

A.     Considerable,  yes,  sir. 

Q.  You  have  been  occupying  the  center  of  the 
stage  here  recently  in  a  little  matter  of  controversy 
between  the  Government  and  the  man  that  had 
charge  of  the  bank  during  that  time ;  there  has  been 
a  lawsuit  here,  the  Government  against  the  gentle- 
man who  had  charge  of  the  bank  during  that  period  ? 

A.     The  State,  yes,  against  Mr.  Neal. 

Q.  And  the  charge  was  that  he  was  doctoring  the 
books  and  forging  papers,  and  so  forth? 

A.  I  believe  there  was  one  charge  of  that  kind, 
mostly  forgery. 

Q.     Also  charged  w^ith  falsifying  the  records'? 

A.     Yes,  I  think  so. 
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Mr.  GORDON.— Q.  Mr.  Neal  was  recently  ac- 
quitted of  that  charge  1  A.     Yes,  sir. 

Mr.  BUNDY.— He  is  still  charged  with  falsifying 
the  records? 

A.  He  hasn't  been  tried  upon  that  charge,  I  be- 
lieve. 

(Witness  excused.) 

[Testimony  of  William  Balderston,  on  Behalf  of  the 
Complainant.] 
WILLIAM  BALDERSTON,  produced  as  a  wit- 
ness on  behalf  of  the  complainant,  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  I  will  ask  you  if  you  have  with  you  the  rec- 
ords of  the  land  office  showing  the  entries  made 
under  the  timber  and  stone  act. 

A.     The  original  entries  ? 

Q.    Yes,  sir. 

A.     Yes,  this  is  the  book  of  original  entries. 

Q.  I  will  ask  you  if  you  see  statement  No.  310, 
on  page  17  of  that  book.  A.     Yes. 

Q.     I  will  ask  you  to  read  that  entry. 

A.  Sworn  Statement  No.  310,  filed  December  26, 
1901,  by  William  J.  Wills,  south  half  of  the  north- 
west quarter  and  north  half  of  the  southwest  quarter, 
section  33,  township  8  north,  range  5  east. 

Q.     I  will  ask  you  to  read  the  next  one. 

A.  Sworn  Statement  No.  311,  made  December  26, 
1901,  by  Mary  J.  Wills,  for  east  half  of  the  south- 


3134  The  United  States  of  America 

(Testimony  of  William  Balclerston.) 
west  quarter,  and  southeast  quarter  of  the  nortliAvest 
quarter,  and  lot  3,  section  1,  township  7  north,  range 
5  east, 

Q.  And  that  indicates  that  the  persons  that  you 
have  named,  on  the  dates  you  have  read,  filed  sworn 
statements  or  made  application  to  purchase? 

A.     What  we  call  filing  sworn  statement. 

Q.  Filed  sworn  statement  of  the  lands  you  have 
read  the  description  of?  A.     Yes. 

(Witness  excused.) 
[Stipulations  Re  Exhibits,  Testimony,  etc.] 

It  is  hereby  stipulated  by  and  between  counsel,  in 
open  court,  that  tlie  exhibits  heretofore  introduced 
in  evidence,  referring  to  timber  and  stone  entries, 
were  made  out  by  the  following  persons : 

John  Kinkaid  wrote  the  deed  in  the  following  ex- 
hibits :  10,  18,  19,  26,  27,  28,  29,  33,  34,  35,  36,  37,  38, 
39,  46,  47,  48,  49,  50,  59,  60,  62,  66,  67,  69,  75,  78,  84, 
87,  88,  92,  93,  95,  98,  107,  109,  110,  111,  112,  114,  127, 
128, 136, 137  and  138; 

John  Kinkaid  wrote  the  non-mineral  affidavit,  the 
sworn  statement,  and  notice  of  publication  in  exhib- 
its 21,  31,  42,  43,  44,  51,  52,  53,  55,  56,  57,  63,  64,  65,  71, 
74,  76,  77,  79,  80,  81,  82,  89,  90,  94,  96,  97,  100,  101, 
103, 104, 105, 106, 108, 115, 116, 117, 118, 119, 121, 122, 
123,  124,  125,  126,  129,  130,  132,  133,  and  134. 

Louis  M.  Pritchard  wrote  the  deeds  in  the  follow- 
ing exhibits :  1,  2,  16,  17,  21,  22,  32,  40,  41,  45,  58,  91, 
115,  and  118. 

Louis  M.  Pritchard  made  out  the  sworn  state- 
ment, non-miucral  affidavit,  and  notice  for  publica- 
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tion  in  exhibits  87,  88,  and  114. 

John  I.  Wells  made  out  the  sworn  statement,  non- 
mineral  affidavit,  and  notice  for  publication  in  ex- 
hibits 16,  17,  19,  22,  26,  29,  30,  32,  36,  40,  41,  45,  58, 
62,  66,  67,  69,  70,  86,  91,  92,  93,  and  113. 

Norman  H.  Young  made  out  the  sworn  statement, 
non-mineral  affidavit,  and  notice-  for  publication  in 
exhibit  139. 

It  is  stipulated  that  there  shall  be  added  to  the 
stipulation  made  March  4,  1909,  relative  to  the 
checks,  stubs  and  bank  account  of  Frank  Steunen- 
berg,  personal  and  agent,  the  following : 

This  stipulation  is  not  intended  as  an  admission 
by  either  party  that  the  notations  on  stub  or  check 
correctly  indicate  the  purpose  for  which  such  check 
was  actually  used. 

It  is  stipulated  that  the  following  is  to  take  the 
place  of  the  stipulation  made  on  the  record  relative 
to  the  same  subject  on  yesterday,  March  9th,  to  wit: 

It  is,  in  open  court,  stipulated  by  and  between  the 
parties  to  this  cause,  in  reference  to  the  several  type- 
written papers  purporting  to  be  stenographic  reports 
of  statements  made  by  divers  of  the  witnesses  hereto- 
fore examined  on  behalf  of  the  complainant  herein 
to  and  before  N.  M.  Euick,  United  States  Attorney, 
Miles  S.  Johnson,  Assistant  United  States  Attorney, 
W.  S.  Wade,  Special  Agent  of  the  General  Land 
Office,  Edward  E.  Garrett,  Receiver  of  Public 
Moneys  at  Boise,  and  M.  C.  Burch,  who  is  designated 
in  the  testimony  as  Judge  Burch,  or  some  of  the  said 
persons,  which  typewritten  papers  have  been  used, 
referred  to,  and  read  from  by  counsel  for  the  com- 
plainant in  the  examination  of  the  said  divers  wit- 
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nesses,  that  such  portions  of  the  said  statements  as 
appear  by  this  record  to  have  been  read  to  the  several 
witnesses  and  concerning  which  such  witnesses 
appear  to  have  been  interrogated,  shall  be  deemed 
to  have  been  offered  in  evidence  by  the  complainant 
and  to  have  been  proved  as  part  of  the  complainant's 
case,  in  the  same  manner  and  with  the  same  proof 
and  effect  as  if  the  stenographer  or  stenographers 
taking  such  statements  and  typewriting  the  same  had 
testified  in  this  cause  that  such  statements  are  true 
and  correct  reports  of  statements  made  by  the  several 
witnesses  by  whom  such  statements  respectively  pur- 
port to  be  made ; 

And  it  is  further  stipulated  that  those  portions  of 
the  testimony  taken  on  the  trial  of  William  E.  Borah 
in  the  case  entitled  the  United  States  vs.  John  I. 
Wells  et  al.,  which  have  been,  by  counsel  for  the  com- 
plainant in  this  cause,  read  from  the  stenographic 
report  of  the  testimony  in  the  said  trial  to  divers  of 
the  witnesses  heretofore  examined  in  this  cause  as 
being  portions  of  the  testimony  given  b}^  such  wit- 
nesses in  the  said  trial,  and  concerning  which  the  said 
witnesses  have  been  interrogated,  are  correct  extracts 
from  the  said  stenographic  report,  and  shall  be 
deemed  to  have  been  offered  in  evidence  by  the  com- 
plainant in  this  cause,  and  to  have  been  jjroved  with 
the  same  proof  and  effect  as  if  the  stenographer  who 
took  the  testimon}'  in  the  said  trial  had  testified  in 
open  court  that  the  said  portions  of  testimony  had 
been  given  at  the  said  trial  bj^  the  several  witnesses 
by  whom  such  testimony  purports  to  have  been  given. 

This  stipulation  is  not  to  be  construed  as  an  admis- 
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sion  by  either  party  that  the  said  statements  and  tes- 
timony, or  any  part  thereof,  are  true  or  are  false,  and 
the  said  statements  and  testimony  are  admitted  in 
evidence  subject  to  the  objections  thereto  interposed 
by  the  defendant  on  the  ground  that  the  same  are 
incompetent,  irrelevant,  iimnaterial,  and  constitute 
an  attempt  on  the  part  of  the  complainant  to  impeach 
its  own  witnesses,  the  sole  purpose  and  effect  of  this 
stipulation  being  to  dispense  with  the  calling  of  wit- 
nesses to  prove  that  such  statements  were  made  and 
such  testimony  given  and  that  the  various  papers 
hereinbefore  mentioned  and  used  in  the  examination 
of  the  witnesses  aforesaid  are  correct  reports  of  such 
statements  and  such  testimony. 

It  is  further  stipulated  that  the  defendant,  the 
Barber  Lumber  Company,  will  produce  at  Eau 
Claire,  Wisconsin,  for  examination  by  the  solicitors 
for  the  complainant,  all  the  books,  accounts,  records, 
checks,  stubs,  drafts,  and  correspondence  of  the  said 
company,  which  relate  to  the  acquisition  by  the  said 
companj^  of  all  the  lands  described  in  the  bill  of 
complaint  filed  in  this  cause,  and  which  exhibit  the 
accounts,  correspondence,  and  transactions  of  the 
said  company  relating  to  the  said  lands,  as  well  be- 
fore, as  after  the  emanation  from  the  United  States 
of  the  titles  to  the  said  land,  such  solicitors  to  have 
for  that  purpose  access,  at  reasonable  hours  and  for 
reasonable  periods  to  the  office  in  which  such  books 
and  documents  are  kept,  or  the  said  books  and  docu- 
ments to  be  deposited  in  the  office  of  the  company's 
solicitor,  or  of  the  officer  taking  the  testimony,  at 
Eau  Claire,  and   to   be    accessible  to  complainant's 
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solicitors  at  such  times  and  for  such  periods  as  may  be 
reasonably  necessary  for  a  satisfactory  examination 
thereof. 

It  is  further  stipulated  that  testimony  in  this 
cause  may  be  taken  by  either  of  the  parties  hereto 
before  the  special  examiner  appointed  for  that  pur- 
pose by  the  Court,  or,  in  case  of  the  absence  or  dis- 
abilit_y  of  any  such  special  examiner,  then  before 
some  United  States  Commissioner  or  notary  public, 
at  the  places  following,  on  the  dates  respectively  set 
opposite  the  names  of  such  places : 

At  Seattle,  Washington,  on  March  12,  1909 ; 

At  Portland,  Oregon,  on  March  25,  1909; 

At  San  Francisco,  California,  on  March  22,  1909; 

At  Reno,  Nevada,  on  March  26,  1909; 

At  Los  Angeles,  California,  on  March  31, 1909 ; 

At  Saint  Paul,  Minnesota,  on  April  12,  1909 ; 

At  Eau  Claire,  Wisconsin,  on  April  25,  1909 ; 
— the  taking  of  testimony  at  each  of  the  said  i^laces 
to  be  commenced  on  the  day  above  indicated,  or  as 
soon  thereafter  as  counsel  can  reach  such  place,  and 
to  continue  from  day  to  day  until  all  witnesses  of- 
fered at  that  place  by  either  party  shall  have  been 
examined. 

At  this  time  adjournment  was  taken  until  ten 
o'clock  A.  M.,  Thursday,  March  11, 1909. 

[Proceedings  Had  March  11,  1909.] 

Court  opened,  ])ursuant  to  adjournment,  at  ten 
o'clock,  A.  M.,  Thursday,  March  11,  1909,  whereupon 
a  stipulation,  dated  IMarch  11,  1909,  signed  by  the 
solicitors  for  the  parties  hereto,  to  which  is  attached 
eighty-seven  sheets,  is  offered   and   received  in  evi- 
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dence,  marked  Exhibit  No.  153. 

It  is  further  hereby  stipulated  that  the  papers 
produced  by  complainant,  being  the  timber  and  stone 
entry  papers  of  Dean  West,  were  signed  by  him,  and 
filed  in  the  land  office,  and  will  be  received  in  evi- 
dence with  the  same  force  and  effect  as  though  iden- 
tified by  Mr.  West. 

Mr.  KEIGWIN. — Complainant  otfers  the  entry 
papers  in  the  entry  made  by  Dean  West,  including 
the  sworn  statement,  testimony  of  claimant  on  final 
proof,  the  register's  certificate,  and  the  receiver's 
receipt,  and  the  patent. 

(Papers  marked  Exhibit  No.  154.) 

At  this  time  court  adjourned,  subject  to  notice. 

Pursuant  to  notice,  at  ten  o'clock  A.  M.,  Tuesday, 
June  1,  1909,  the  taking  of  testimony  was  resumed, 
the  Examiner  and  counsel  being  present,  Peyton 
Gordon,  Esq.,  and  C.  A.  Keigwin,  Esq.,  appearing 
on  behalf  of  the  complainant,  and  C.  T.  Bundy,  Esq., 
on  behalf  of  defendants. 

[Testimony  of  Frank  Martin,   on   Behalf   of  the 
Complainant  (in Rebuttal).] 

FRx\NK  MARTIN,  produced  as  a  witness  on  be- 
half of  the  complainant,  in  rebuttal,  being  first  duly 
sworn,  testified  as  follow^s: 

Direct  Examination. 
(By  Mr.  GORDON.) 
Q.     Your  name  is  Frank  Martin? 
A.     Yes,  sir. 

Q.    Mr.  Martin,  what  is  your  occupation  1 
A.     Attorney  at  law. 
Q.     Where  do  you  reside  *? 


3140  The  United  States  of  America 

(Testimony  of  Frank  Martin.) 

A.     Boise,  Ada  County,  Idaho. 

Q.    And  how  long  have  you  resided  at  Boise  1 

A.  Since  August,  1892 ;  I  had  lived  in  this  vicin- 
ity for  a  good  many  years  before. 

Q.     Since  August,  1892?  A.    Yes,  sir. 

Q.     Where  did  you  reside  prior  to  that  time  ? 

A.     I  lived  at  Caldwell. 

Q.     That  is  a  few  miles  from  here  ? 

A.  Thirty  miles  west  of  here;  and  I  had  lived  at 
Emmctt  and  at  Star,  Idaho,  in  this  county,  about  six- 
teen miles  west  of  here.  I  had  lived  in  these  various 
places  since  1886. 

Q.  And  how  long  have  you  practiced  law  in  the 
State  of  Idaho  ? 

A.     Since  August,  1892. 

Q.  Have  you  held  any  state  positions,  or  official 
positions  under  the  state  since  you  have  been  living 
in  Idaho  ? 

A.  Yes;  I  was  attorney  general  of  the  State  for 
one  term. 

Q.     During  what  years?  A.     1901  and  1902. 

Q.     And  under  whose  administration  was  that  ? 

A.     Frank  Hunt  was  governor. 

Q.  How  long  had  Frank  Steunenberg's  term  as 
governor  expired  prior  to  your  election? 

A.  Governor  Steunenberg's  term  expired  after 
my  election  and  at  the  time  I  took  office. 

Q.     You  were  of  the  succeeding  term? 

A.    Yes. 

Q.     Do  you  know  Edward  Abel  Hunter? 

A.    Yes. 
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Q.     Do  you  know  Arthur  Anderson  ? 

A.    Yes. 

Q.     James  T.  Ball  ?  A.     Yes. 

Q.     Plarvey  H.Wells?  A.     Yes. 

Q.  State  when  you  first  met  them,  and  the  cir- 
cumstances, please,  under  which  you  met  them. 

A.  I  first  met  them,  I  think,  on  the  9th  day  of 
December,  1903. 

Q.     1903? 

A.  Yes ;  that  is  as  I  remember  it ;  the  9th  day  of 
December,  1903,  they  came  to  my  office  in  the  Sonna 
building,  in  company  with  John  I.  Wells,  to  consult 
me  about  a  hearing  the}^  had  coming  on,  or  perhaps 
coming  on  for  hearing  that  day,  or  had  come  on  for 
hearing  that  day  and  been  adjourned  over  for  a  day 
for  them  to  procure  counsel,  and  their  purpose  was 
to  consult  me  in  regard  to  representing  them,  in  con- 
nection with  Mr.  Worthman,  who  had  previously 
been  employed  in  that  hearing. 

Q.     That  was  your  first  acquaintance  with  them? 

A.     No ;  I  think  I  had  known  Mr.  Ball  before. 

Q.  Had  Mr.  John  I.  Wells  spoken  to  you  about 
these  cases  previous  to  their  coming  to  your  office? 

A.  I  wouldn  't  be  positive  whether  he  spoke  to  me 
the  day  before  about  it  or  not ;  I  am  rather  inclined 
to  think  that  he  did,  but  I  wouldn't  be  positive  about 
that. 

Q.  What  were  these  cases  that  you  were  to  repre- 
sent them  in — where  were  they  ? 

A.  In  the  United  States  Land  Office  here  in  this 
city. 
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Q.  And  were  they  contest  cases  arising  under  en- 
tries that  had  been  made  under  the  Timber  and  Stone 
Act? 

A.  Yes,  they  had  each  made  an  entry  under  the 
Timber  and  Stone  Act,  and  there  had  been  an  order 
by  the  Connnissioner  's  office  directing  a  hearing,  and 
this  was  on  that  hearing. 

Mr.  KEIGWIN.— Q.  The  order  of  the  Commis- 
sioner was  based  upon  a  report  of  the  special  agent 
to  the  effect  that  the  entries  were  fraudulent  or  un- 
lawful! A.     Yes,  I  so  understand  it. 

Mr.  GORDON.— Q.  Don't  you  remember  that 
Mr.  John  I.  Wells  came  to  your  office  before  these 
gentlemen  came  to  see  you,  and  stated,  in  effect,  that 
they  had  a  contest  on  hand,  and  that  he  came  to  see 
you  with  the  view  of  securing  an  attorney  for  them  ? 

A.  It  rather  appears  to  me  that  that  is  right — it 
has  been  a  long  time  ago — that  he  spoke  to  me  the  day 
before  about  it  and  told  me  that  they  were  coming 
to  town,  and  told  me  that  they  had  an  attorney,  and 
that  he  was  engaged  in  other  business  and  wouldn't 
be  able  to  serve  them  for  a  few  days,  and  they  would 
have  to  get  somebody  else,  and  asked  me  if  I  would 
take  employment  in  the  matter,  and  told  me  he  would 
bring  them  up ;  that  is  the  way  I  recollect  it,  but,  as 
I  say,  it  has  been  so  long  ago  that  I  might  possibly 
be  mistaken,  but  it  seems  to  me  that  is  the  way  it  was. 

Q.  And  you  represented  them  at  that  hearing,  and 
after  the  hearing  did  you  do  anything  further  in  the 
cases  ? 

A.     Yes ;  I  prosecuted  an  appeal  in  the  cases  to  the 


vs.  The  Barber  Lumber  Company.         3143 

(Testimony  of  Frank  Martin.) 

Commissioner,  and  then  from  the  Commissioner  to 

the  Secretary's  office. 

Q.  And  the  Secretary  of  the  Interior  held  the 
entries  for  cancellation? 

A.     Yes ;  the  entries  were  finally  canceled. 

Q.  And  did  you  have  anything  to  do  with  the  en- 
tries, or  the  land  that  had  been  entered  by  these  four 
gentlemen,  after  the  decision  of  the  Secretary  of  the 
Interior  ? 

A.  Yes,  after  the  decision  by  the  Secretary  of  the 
Interior,  there  was  thirty  days  in  w^hich  to  apply  for 
a  review.  I  took  from  these  gentlemen  a  relinquish- 
ment of  these  entries,  together  with  a  power  of  at- 
torney, to  apply  for  the  return  of  the  money  which 
they  had  paid  the  Government  for  these  lands,  which 
had  never  been  converted  into  the  Government  treas- 
ury, were  still  being  held  privately  in  the  hands  of 
the  receive]',  and  this  application  was  based  on  pre- 
vious conferences  I  had  had  with  the  General  Land 
Office  in  Washington,  and  I  made  that  application 
for  a  return  of  the  money.  I  also  filed  these  relin- 
quishments, permitting  other  parties  to  take  the  land, 
and  received  a  compensation  for  doing  so. 

Q.  How  did  you  secure  these  relinquishments 
from  these  four  gentlemen  ?  Did  you  go  to  see  them, 
or  write  them,  or  what  % 

A.  I  went  to  see  them;  I  w^ent  up  to  the  Basin, 
where  they  were. 

Q.     With  whom  did  you  go  % 

A.    With  Mr.  John  I.  Wells. 

Q.  That  is  the  gentleman  who  is  present  here,  is 
it? 
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A.     Yes,  lie  is  sitting  back  of  the  railing  here. 

Q.  And  .you  didn't  file  these  relinquishments  with 
the  land  office  until  after  you  had  negotiated  with 
some  other  persons  to  make  entries  on  this  land  which 
had  previously  been  relinquished.     Is  that  correct? 

A.  Why,  the  circumstances  were  these:  When  I 
returned  with  those  relinquishments,  the  main  pur- 
pose of  taking  them  was  to  try  to  get  this  money 
back,  this  $1600  which  they  had  paid  for  these  en- 
tries. I  had  a  conference  with  Mr.  Garrett,  the  re- 
ceiver, and  I  thought  from  my  conference  with  the 
Connnissioner's  office  in  Washington  that  the  money 
would  be  returned  to  me  without  question ;  in  fact  the 
acting  commissioner  had  so  stated  to  me,  that  he 
would  make  an  order  to  that  effect,  and  the  law  to 
me  seemed  to  be  plain  that  they  were  entitled  to  it 
back,  and  I  thought  Mr.  Garrett  would  pay  it  over 
to  me,  but  I  found  that  Mr.  Garrett  took  a  different 
view,  and  he  insisted  that  the  Government  had  a  right 
to  keep  the  money,  and  that  he  would  refuse  unless 
he  was  ordered  to  by  the  Secretary  of  the  Interior.  I 
took  the  relinquishments  to  the  office  with  the  inten- 
tion of  filing  them  and  getting  this  money  back,  so 
when  I  found  out  that  he  wouldn't  give  me  the  money 
back  I  didn't  file  the  relinquishments  at  that  time, 
but  a  few  da.ys  later,  and  in  the  meantime  the  parties 
arranged  to  take  the  land. 

Q.     Now,  state  how  the  arrangement  was  made. 

A.  How  the  arrangement  was  made  for  them  to 
take  the  land  ? 

Q.     Yes,  name  them,  please. 
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A.  One  of  the  parties  was  my  brother's  wife, 
Mary  J.  Martin — I  had  these,  of  course,  and  upon 
their  filing  in  the  land  office  the  land  would  be  sub- 
ject to  entry;  at  least  that  was  my  view  of  it;  the 
receiver  held  different  when  they  were  filed — so  she 
was  one  of  the  parties,  and  there  was 'a  Mr.  E.  J. 
Phelps  and  his  wife  wanted  to  take  a  timber  claim, 
and  she  was  another  of  the  parties. 

Q.     Edward  J.  Phelps  didn't  take  one? 

A.  No,  it  was  Eleanor  A.  Phelps,  the  wife  of  E. 
J.  Phelps,  but  he  spoke  to  me  about  it,  and  told  me 
his  wife  would  like  to  have  a  timber  claim,  and  asked 
me  if  she  could  file  on  one  of  these  pieces,  and  that 
is  the  way  she  came  to  file;  and  Mr.  Leon  Simpson 
came  to  my  office  and  said  he  understood  that  I  knew 
of  some  tracts  of  land,  or  had  some  tracts,  that  could 
be  entered,  and  asked  me  if  he  could  get  one. 

Q.     Who  was  the  fourth  one? 

A,  The  fourth  was  Nettie  Weston,  a  niece  of 
mine. 

Q.     Is  she  Mary  J.  Martin's  daughter? 

A.     Yes. 

Q.  Mr.  Martin,  hadn't  you  disposed  of  one  of 
these  relinquishments  to  a  son  of  your  brother 
Thomas  Martin? 

A.  Yes,  he  offered  the  filing  previous  to  the  time 
Mrs.  Weston  did.  The  first  time,  these  filings  were 
not  accepted  when  they  were  offered,  Mr.  Garrett 
holding  that  the  relinquishments  didn't  clear  the  rec- 
ord so  as  to  make  the  land  subject  to  re-entry,  so  his 
entry  was  not  accepted,  and  then  at  the  time  the  en- 
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tries  were  accepted,  Mrs.  Weston  filed  on  the  tract 

that  he  had  made  application  for. 

Q.     What  was  his  name  ?  A.     L.  D.  Martin. 

Q.  And  do  you  know  who  procured  Mr.  Leon 
Simpson  to  come  to  youl  A.     No. 

Q.  And  after  these  four  people,  Eleanor  A. 
Phelps,  Mary  J.  Martin,  Nettie  Weston,  and  Leon 
S.  Simpson  had  entered  the  land  and  proved  up,  do 
you  know  what  became  of  the  title  that  they  ac- 
quired ? 

A..  Yes;  I  bought  them  all — all  except  Mary  J. 
Martin's — I  bought  the  other  three. 

Q.  And  have  you  the  title  to  those  three  claims 
now  ?  A.     Who  has  title  to  them  1 

Q.    Yes. 

A.  I  don 't  know  who  has  title  to  them  now ;  I  sold 
them  to  the  Barber  Lumber  Company. 

Q.     Do  .you  remember  what  year  it  was  that  you 
sold  them  to  the  Barber  Lumber  Company? 
A.     Yes,  I  think  it  was  in  November,  1906. 
Q.     Now,  Mary  J.  Martin's  claim,  what  became  of 
that? 

A.  I  sold  that  to  the  Barber  Lumber  Company  at 
the  same  time  I  sold  the  other  three. 

Q.  Now,  you  purchased  the  claim  of  Leon  S. 
Simpson,  I  understand?  A.     Yes,  sir. 

Q.  And  do  you  remember  whether  you  paid  cash 
for  that,  or  how  was  that  arranged  ? 

A.  I  paid  cash — I  paid  him  $200  at  the  time  I 
made  the  deal  with  him,  which  I  think  was  in  the  last 
part  of  August,  1906,  and  he  put  a  deed  in  escrow  in 
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the  Capital  State  Bank,  and  some  week  or  ten  days 
afterwards,  which  would  be  in  September,  1906,  the 
first  part,  I  paid  the  other  $800  to  the  Capital  State 
Bank  and  took  out  the  deed. 

Q.  Did  I  understand  you  to  say  that  the  deed  was 
held  in  escrow  until  you  made  the  final  pa3anent'? 

A.  Yes,  which  was  not  long,  maybe  a  week  or  ten 
daj'^s. 

Q.     Wasn't  it  somethino-  over  a  month *? 

A.     No. 

Q.  And  did  you  make  the  final  pajnnent  for  the 
land  that  you  purchased  from  Mr.  Simpson  before 
you  made  arrangements  to  sell  it  to  the  Barber  Lum- 
ber Company? 

A.  Yes,  before  I  ever  talked  to  any  of  them,  or 
any  of  them  to  me,  about  it. 

Q.  Did  Ball,  Anderson,  Hunter,  or  Wells  ever 
pay  you  for  your  services  in  representing  them  be- 
fore the  land  office  in  these  contest  cases? 

A.  No,  not  otherwise  than  ni}^  agreement  with 
them,  when  they  gave  me  these  powers  of  attorney 
and  these  rel,inquishments,  was  that  I  was  to  collect 
this  money,  which  I  felt  certain  of  getting  at  that 
time,  and  retain  half  of  it,  which  would  have  been 
$800  of  the  $1600,  returning  to  each  of  them  $200, 
and  my  agreement  was  that  that  would  square  the 
account  between  us. 

Q.  Did  you  have  any  talk  with  these  gentlemen 
at  the  time  they  were  at  your  office  about  whether 
they  should  pay  you  for  your  services  ? 

A.    Yes,  sir. 
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Q.  Did  you  have  any  arrangement  as  to  what  they 
were  to  pay  you  ? 

A.  Yes,  I  told  them  at  that  time  that  I  would 
eharge  them  $100  apiece.  Of  course  that  contem- 
plated a  hearing  in  the  land  office,  and  neither  they 
nor  I  contemplated  such  a  hearing  as  it  resulted  in ; 
we  didn  't  expect  to  devote  so  much  time  to  it. 

Q.  When  you  had  this  first  talk  with  Mr.  John 
I.  Wells  about  these  contest  cases,  was  anything  said 
at  that  time  about  your  fee  in  the  matter"? 

A.  Nothing  was  said  at  that  time  about  my  fee  or 
compensation. 

Q.  Did  you  ever  have  any  talk  with  John  I.  Wells 
about  your  fee  in  the  matter? 

A.  He  was  with  them  at  the  time  I  talked  with 
them  about  it  in  my  office,  and  he  told  me  that  they 
would  be  able  to  pa.y  me,  that  these  men  would  be  able 
to  pay  me. 

Q.  Did  he  tell  you  that  he  would  get  the  money 
for  you  1 

A.  He  told  me  that  he  would  assist  me  in  getting 
the  money  from  them ;  he  told  me  that  he  would  look 
after  the  matter ;  he  seemed  to  be  acting  as  a  kind  of 
a  friend  to  them,  and  Avas  with  them,  and  he  didp't 
promise  to  pay  me,  but  he  said  that  they  would  be  in 
a  position  to  pay  me,  and  that  he  would  kind  of  look 
after  it. 

Q.  Were  you  acquainted  with  Governor  Frank 
Steunenberg  during  his  lifetime? 

A.     Yes,  sir. 

Q.     Intimately  acquainted  with  him? 
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A.     Yes,  sir. 

Q.  And  do  you  know  whether  he  had  any  interest 
in  these  contest  cases  that  have  just  been  referred  to, 
or  about  which  you  have  been  testifying? 

A.     I  only  know  what  he  told  me. 

Q.     What  did  he  tell  you  1 

A.  He  told  me  that  he  had  none;  he  was  inter- 
ested, he  said,  in  the  result  of  the  trial,  he  was  very 
much  interested  in  what  the  decision  should  be,  but 
he  had  no  interest  whatever,  directl}^  or  indirectly, 
in  the  claims  involved  in  the  contests. 

Q.  Do  you  know  what  prompted  him  to  make 
that  statement  to  you? 

A.     Why  he  made  the  statement  to  me  I 

Q.    Yes. 

A.     Yes;  I  was  discussing  the  cases  with  him. 

Q.  There  was  quite  a  large  record  in  those  cases, 
was  there  not  ?  A.     A  very  large  record,  yes. 

Q.  And  did  you  procure  a  transcript  of  that  rec- 
ord for  Governor  Steunenberg  ?  A.    I  did. 

Q.  And  did  Governor  Steunenberg  pay  for  the 
transcript  of  that  record?  A.     Yes. 

Q.    And  did  he  pay  all  the  expenses  of  the  appeal  ? 

A.  There  was  no  expense  attached  to  the  appeals, 
Mr.  Gordon. 

Q.     The  record. 

A.  Well,  I  didn't  have  to  have  the  record  in  or- 
der to  take  the  appeal ;  I  could  have  used,  and  which 
is  the  usual  custom,  I  could  have  used  the  copy  of  the 
evidence  which  was  filed  in  the  land  office  for  taking 
the  appeal,  so  it  wasn  't  necessary  to  have  this  record 
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to  take  the  appeal.     However,  I  did  use  that  copy  of 
the  evidence  to  make  my  briefs  from  in  taking  the  ap- 
peals, because  it  was  in  my  office,  and  was  handier 
than  to  go  to  the  land  office. 

Q.     Do  you  know  how  much  that  record  cost? 

A.     No,  I  can't  remember  the  exact  amount. 

Q.  Do  you  know  where  you  received  the  mone}^ 
with  which  to  pay  for  this  record? 

A.  Yes ;  I  drew  a  draft  on  Governor  Steunenberg 
for  it. 

Q.  I  show  you  draft  dated  January  16,  1904', 
signed  Frank  Martin,  for  $193.65,  on  Frank  Steun- 
enberg.  Agent,  at  the  Commercial  Bank  of  Caldwell, 
Idaho.  Is  that  the  draft  that  you  drew  on  Governor 
Frank  Steunenberg  for  the  amount  which  you  paid 
for  the  record  in  these  cases  ?  A.    Yes. 

Q.  And  the  draft  was  honored  by  Frank  Steun- 
enberg, was  it  not  ? 

A.     I  received  the  money  from  that  draft. 

Q.  You  deposited  that  to  your  credit  in  the  First 
National  Bank  of  Boise,  did  you? 

A.  I  am  not  just  sure  now;  I  had  accounts  in  the 
First  National  Bank,  and  also  in  the  Capital  State 
Bank,  and  whether  I  deposited  that  in  the  First  Na- 
tional Bank  I  don't  remember. 

Q.  This  draft  was  drawn  in  favor  of  the  First 
National  Bank  of  Idaho. 

A.  That  is  very  likely  the  way  it  was  then ;  I  re- 
ceived the  money  anyhow. 

Q.  You  received  it  in  the  regular  course,  after 
you  drew  this  draft  you  heard  nothing  more  from 
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it? 

A.  Yes,  I  heard  nothing  further  from  it;  I  had 
previously  paid  out  the  money. 

Q.  How  did  you  happen  to  draw  on  Frank  Steun- 
enberg  as  agent  f 

A.     I  had  been  told  to  do  that. 

Q.     By  w^hom  ? 

A.  Well,  I  am  not  absolutely  clear,  but  probably 
the  Governor  himself. 

Q.  Do  3^ou  know  anyone  else  that  could  have  told 
you  that,  or  that  would  have  been  likely  to  have  told 
you  that? 

A.     More  likely  the  Governor  told  me. 

Q.  Are  you  sure  that  the  Governor  told  you  to 
draw  on  him  as  agent,  or  John  Kinkaidf 

A.  If  Kinkaid  told  me,  and  that  was  what  I  was 
in  doubt  about,  if  Kinkaid  told  me,  I  went  to  Kin- 
kaid and  asked  him  something  about  this  money,  that 
is,  where  Steunenberg  was,  and  told  him  I  wanted 
the  money  perhaps,  or  something,  and  he  might  have 
told  me  to  draw  on  him  as  agent,  but  it  might  have 
been  the  Governor  told  me  himself;  the  Governor 
was  here  in  town  early  in  January,  it  was  after  I 
had  paid  this  bill,  and  I  think  probably  he  told  me  at 
that  time  to  draw  on  him  as  agent  for  the  amount. 

Q.  Did  you  ever  discuss  these  contest  cases  with 
John  Kinkaid? 

A.  No ;  not  to  any  extent ;  if  I  ever  did  it  was  to 
ask  him  if  he  knew  anything  about  them,  or  some- 
thing of  that  kind,  at  the  time  of  the  hearing,  because 
I  wanted  to  find  out  as  much  as  I  could  about  them, 
and  his  name  was  being  used  quite  freely  in  the  evi- 
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clence,  and  it  is  possible  that  I  went  to  him  and  asked 
him  if  he  knew  anything  about  them;  if  I  did,  that 
was  as  much  as  I  ever  asked  him. 

Q.  Mr.  Harry  S.  Worthman  was  retained  in  these 
cases  with  you '?  A.     Yes. 

Q.  Did  youlvnow  that  Harry  S.  Worthman  had 
been  retained  by  John  Kinkaid? 

A.     No,  I  didn't. 

Mr.  GORDON.— We  offer  in  evidence  the  draft 
that  has  been  identified  by  the  Avitness  Frank  Mar- 
tin, and  desire  to  read  the  same  into  the  record : 

"First  National  Bank  of  Idaho,  Boise,  Idaho,  Jan- 
uary 16,  1904.  Pay  to  the  order  of  First  National 
Bank  of  Idaho  $193.65,  One  Hundred  Ninety-three 
65/100  Dollars,  To  Frank  Steunenberg,  Agent,  Com- 
mercial Bank,  Caldwell,  Idaho,  value  received,  and 
charge  to  account  of  Frank  Martin."  On  the  front 
page  is  the  stamp  of  the  Caldwell  Banking  &  Trust 
Company,  Limited,  Caldwell,  Idaho.  Paid  January 
18,  1904.  On  the  back  is  the  stamp,  "Pay  to  the 
order  of  yourself.  First  National  Bank  of  Idaho. 
George  F.  Redway,  Cashier."  The  paper  is  marked 
"Complainant's  Exhibit  Frank  Martin  No.  1." 

Q.  Did  I  ask  you,  Mr.  INIartin,  at  whose  direc- 
tion you  procured  the  appeal  to  the  Commissioner 
of  the  General  Land  Office  in  these  cases'? 

A.     No,  I  think  you  didn't  ask  me  that  question. 

Q.  I  will  ask  you  now,  w^ho  did  direct,  who  did 
talk  to  you  or  suggest  to  you  the  making  of  this  ap- 
peal? 

A.  I  talked  the  matter  over  with  Mr.  John  I. 
Wells,  and  I  talked  the  matter  over  with  Abel  Hun- 
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ter,  also  with  Jim  Ball,  and  as  a  result  of  these  con- 
versations I  took  the  appeals,  this  appeal  to  the 
Connnissioner. 

Q.  Xow  was  it  at  the  instance  of  Mr.  Hunter  or 
Mr.  Ball  or  Mr.  Wells  that  you  took  these  appeals'? 

A.  Well,  you  might  say  all  three,  and  I  am  as 
much  to  blame  for  the  appeals  being  taken  as  either 
of  them.  The  conversation  was  this:  That  I  felt 
that  there  had  been  no  evidence  worthy  of  consid- 
eration at  all  introduced  on  the  part  of  the  Govern- 
ment in  those  cases;  the  evidence  that  the  Govern- 
ment introduced  that  they  claimed  showed  fraud 
seemed  to  me  to  be  absolutely  silly,  and  I  so  told 
these  men,  and  that  I  thought  the  Commissioner 
would  reverse  them ;  I  thought  the  local  officers  were 
prejudiced  and  had  acted  unfairly,  hadn't  given  the 
cases  due  consideration  at  all,  and  I  advised  the 
appeals,  and  they  said  they  thought  there  was  a 
chance  to  have  them  reversed,  they  felt  the  same 
about  it  as  I  did — if  there  was  a  chance  to  have  them 
reversed,  to  go  ahead  and  take  an  appeal.  There 
was  no  expense  involved  in  taking  the  appeal,  ex- 
cept my  labor  in  preparing  the  notice  of  appeal 
and  brief,  and  I  had  some  pride  in  having  my  view 
of  the  case  sustained,  if  it  could  be,  and  so,  as  a 
result  of  these  conversations,  I  appealed. 

Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  Martin,  what,  if  any  other.  State  office 
have  you  held,  other  than  Attorney  General  for  one 
term? 
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A.  I  was  appointed  member  of  the  State  Board 
of  Regents  at  one  time,  for,  I  believe,  it  was  a  six 
year  term,  vice-president  of  the  Board;  I  think  I 
resigned  at  the  end  of  two  years  and  left  the  Board. 
I  was  also  a  member  of  the  Idaho  Code  Commission, 
ex  officio  chainnan  of  the  Commission  for  the  last 
two  years. 

Q.  Mr.  Martin,  you  testified  that  the  first  time 
you  saw  Anderson,  Ball,  Hunter,  and  Harvey  Wells 
relative  to  these  appeals  was  on  or  about  the  10th 
of  December,  1903.  These  appeals  were  just  about 
coming  on  for  hearing  at  that  time  in  the  land  of- 
fice, were  they  not? 

A.  Yes,  I  think  it  was  on  the  9th;  this  is  the 
way  I  remember  it:  That  the  matters  had  been  set 
for  hearing  on  the  9th;  that  Mr.  Worthman  had 
come  to  the  land  office,  as  I  learned  afterwards,  and 
asked  to  have  them  continued  over  for  the  day,  be- 
cause he  couldn't  appear,  and  it  was  during  that 
day  of  the  9th  that  I  had  this  talk  with  these  par- 
ties, that  they  came  to  me. 

Q.  Up  to  that  time,  or  prior  to  that  time,  had 
you  known  anything  about  these  entries,  or  the  fact 
that  these  men  had  made  entries'? 

A.  No,  not  unless  the  evening  before — it  runs  in 
my  mind  that  the  evening  before  that,  Mr.  Wells  had 
spoken  to  me  and  said  they  were  here  in  town,  or 
would  be  in  town,  and  if  I  was  willing  to  take  up 
the  cases  he  would  bring  them  up  to  my  office. 

Q.  Prior  to  that  did  you  have  any  knowledge  of 
the  fact  that  the«e  gentlemen  had  any  claims  at  all? 
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A.     No,  sir. 

Q.  Had  you,  up  to  that  time,  had  any  talk  with 
Mr.  Kinkaid  about  these  matters?  A.     No. 

Q.     Or  with  Governor  Steunenberg  I 

A.    No. 

Q.     Or  Wells,  or  an.yone  else  ? 

A,     No,  none  whatever. 

Q.  Did  these  four  gentlemen  come  to  your  office 
with  John  I.  Wells,  pursuant  to  this  arrangement  % 

A.     Yes. 

Q.  And  at  that  time  were  you  retained  by  them 
as  their  attorney  in  these  cases'?  A.    Yes. 

Q.  And  it  was  at  that  time  that  the  arrangement 
was  made  that  you  were  to  be  paid  for  your  ser- 
vices $100  by  each  one  of  them? 

A.     By  each  one  of  them,  yes,  $100  in  all. 

Q.  You  have  testified  that  you  had  some  talk 
with  (rovernor  Steunenberg  with  reference  to  these 
contest  cases,  in  which  he  stated  that  he  had  no  in- 
terest in  these  particular  claims.  Will  you  please 
state  what,  if  anything,  he  said  as  to  why  he  was  in- 
terested in  the  outcome  or  the  rulings  which  the  land 
office  might  make? 

A.  He  told  me  that,  acting  for  the  Barber  Lum- 
ber Company,  he  had  either  bought  or  caused  to  be 
bought  large  numbers  of  timber  and  stone  entries  in 
that  section  of  the  country,  on  final  receipt,  was  the 
word  he  used,  and  he  had  been  advised  by  his  at- 
tornej^s  that  that  w^as  a  perfectly  legal  way  of  pur- 
chasing the  land;  after  the  party  had  made  proof 
and  had  his  final  receipt,  before  patent  had  issued, 
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he  had  b()ui>-lit  these  claims,  or  caused  them  to  be 
purchased,  took  the  title,  that  they  were  being  held 
up  in  Washington,  these  patents  were  not  being 
issued,  that  the  question  of  land  frauds  was  being 
agitated  all  over  the  country,  that  the  then  Secre- 
tary of  the  Interior  seemed  to  be  thoroughly  im- 
bued with  the  idea  that  the  people  of  the  west  were 
committing  land  frauds,  and  while  he  felt  confident 
that  none  of  the  entries  that  they  had  purchased 
had  been  tainted  with  fraud  in  any  w^ay,  that  he 
felt  that  if  these  entries  w^re  held  fraudulent,  af- 
ter the  hearing  which  was  then  being  held,  or  to  be 
had,  it  would  cause  a  general  investigation  into 
those  entries,  and  would  probablv  indefinitely  hold 
up  their  patents  on  the  claims  they  had  bought  for 
several  years,  and  that  that  would  retard  the 
rtrogress  of  starting  the  mill.  It.  seems  that  the 
head  of  the  Barber  Lumber  Company,  Mr.  John 
Barber,  according  to  his  statement,  had  told  him 
that  in  buying  these  claims  nothing  must  be  bought 
except  where  the  title  w^as  absolutely  good,  and  that 
they  weren't  going  to  put  any  great  amount  of  money 
into  the  mill  or  get  the  plant  ready  to  start  until  they 
had  the  patents  for  the  claims.  That  was  the  state- 
ment he  made  to  me,  and  he  was  very  anxious  that 
the  mill  should  start,  and  that  everything  should  be 
all  right ;  a  good  deal  of  this  buying  had  been  done 
under  his  supervision. 

Q.     What  did  he  say,  if  anything,  with  reference 
to  his  interest  in  these  particular  claims? 

A.    Absolutely  none  whatever;  neither  he  or  the 
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Barber  Lumber  Company  had  any  interest  in  these 

particular  claims. 

Q.  How  did  you  come  to  draw  on  Governor 
Steunenberg  for  $193  in  payment  of  transcript  of 
the  evidence,  and  how  and  under  what  circumstances 
did  you  incur  that  expense  for  him  ? 

A.  This  conversation  that  I  have  just  related 
came  about  in  this  way:  After  I  had  been  employed 
by  tliese  men,  they  told  me  that — I  got  the  informa- 
tion possibly  from  them  and  John  I.  Wells  together 
— that  the  charge  was  that  they  had  made  these  en- 
tries in  the  interest  of  Wells  and  Kinkaid,  John  Kin- 
kaid  and  John  I,  Wells,  for  the  purpose  of  turning 
over  to  the  Barber  Lumber  Company,  or  something 
of  that  kind — they  were  rather  vague  as  to  just  what 
the  special  agent's  charge  against  them  was — and,  as 
I  recollect  it — I  wouldn't  be  sure  about  this  part  of 
it — I  went  to  Mr.  Kinkaid  and  ask  him  if  he  knew 
anything  about  it — that  was  before  the  hearing  be- 
gan— if  he  knew  anything  about  them,  or  had  had 
anything  to  do  with  them,  and  he  said  he  hadn't,  he 
knew  the  parties,  but  knew  nothing  about  the  claims, 
except  that  he  believed  they  were  being  taken  in 
good  faith,  and  that  he  thought  the  claims  were  clean 
and  all  right,  and  as  to  the  charge  of  fraud,  he  didn  't 
think  there  was  any  reason  why  there  should  be. 
My  recollection  is  that  I  saw  Governor  Steunenberg 
that  evening  in  the  Idanha  Hotel  and  asked  him 
about  them,  and  he  said  he  knew  nothing  about 
them,  knew  that  such  charge  had  been  made,  but 
knew  nothing  about    these  particular    entries,  had 
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absolutely  no  interest  in  them  at  all,  the  Barber 
Lumber  Company,  had  absolutely  no  interest  in 
them  at  all,  then  went  on  to  tell  me  that  he  was 
interested  in  the  result,  and  was  very  anxious,  and 
hoped  very  much  that  the  claims  would  not  be  held 
fraudulent,  because  he  was  afraid  it  would  have  the 
effect  I  have  testified  to,  in  regard  to  holding  up 
patents  on  the  claims  he  had  bought,  and  then  said 
to  me  that  he  would  like  to  buy  a  copy  of  the  evi- 
dence, and  asked  me  if  I  could  get  him  a  copy,  and  I 
said  yes,  I  could,  if  he  would  pay  for  it,  and  he  said, 
' '  How  much  do  you  suppose  it  would  be, ' '  and  I  said, 
"Perhaps  $25,"  and  he  said,  "Well,  order  a  copy  and 
I  will  pay  for  it,"  so  I  ordered  the  stenographer  to 
make  an  extra  copy. 

Q.  And  was  this  draft  for  $193.65  which  has  been 
offered  in  evidence  to  reimburse  you  for  moneys  paid 
to  the  stenographer  for  the  extra  copy  ordered,  as 
you  have  stated"?  A.     Yes. 

Q.  Now^,  to  refresh  3'our  recollection  a  little,  do 
you  recall  that  after  you  paid  out  this  money  you 
had  a  talk  with  Governor  Steunenberg  at  the  depot, 
just  as  he  was  catching  the  train,  and  asked  him  to 
pay  this  amount,  at  the  time  he  told  you  to  draw  on 
him? 

A.     I  remember  his  being  here  in  January, 

Q.  I  got  it  in  my  head  some  way  that  he  was  leav- 
ing on  the  train. 

A.  I  very  frequently  was  at  the  train  when  he 
came  here  and  when  he  went  away,  and  I  remember 
his  being  here  earlv  in  January,  and  I  remember — I 
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am  not  just  absolutely  positive — but  I  think  he  told 

me  to  draw  on  him,  as  agent. 

Q.  And  the  amount  was  considerably  in  excess 
of  what  your  original  estimate  was  *?  A.     Yes. 

Q.  A  larger  record,  in  other  words,  than  you  sup- 
posed it  would  be  ? 

A.  When  we  began  the  trial  of  the  ease,  I  sup- 
posed it  would  last  four  or  five  daj^s,  and  instead  of 
that,  it  lasted  twenty  or  twenty-five  days. 

Q.  Now,  Mr.  Martin,  were  you  ever  paid,  or 
j)romised  payment,  by  Governor  Steunenberg  or  the 
Barber  Lumber  Company,  or  anyone  assuming  to 
act  for  them,  for  any  of  your  services  in  the  original 
contest  cases,  or  on  the  appeals  ? 

A.     No,  I  never  was. 

Q.  Were  you  ever  paid  by  Governor  Steunenberg 
or  the  Barber  Lumber  Company,  or  anyone  acting, 
or  assuming  to  act,  for  them,  for  your  services  in 
those  matters'?  A.     I  never  was. 

Q.  You  testified  that  you  procured  relinquish- 
ments from  these  four  parties,  and  afterwards  this 
land  was  located  upon  by  other  people.  I  will  ask 
you  as  to  whether  or  not  you  sold  the  relinquish- 
ments that  you  procured  to  these  other  people,  so 
that  they  could  file  on  them"? 

A.  Yes,  you  might  call  it  that;  they  couldn't  file 
on  the  land  unless  the  relinquishments  were  filed  in 
the  land  office,  and  I  held  them  in  my  possession. 

Q.  And  you  held  those  relinquishments  of  those 
four  claimants  out  of  which  to  get  your  pay  ? 

A.    Yes,  I  got  $100  apiece  from  those  people  for 
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filing  tlie  relinqmshments. 

Q.  Mr.  Martin,  were  you  ever  paid  b}"  anybody 
for  your  services  in  those  contest  cases  any  sum  of 
money  whatever,  other  than  the  $400  which  you 
realized  from  the  relinquishments? 

A.     That  is  all  the  money  I  received  for  it. 

Q.  Were  you  ever  promised  any  additional 
money,  other  than  the  half  you  were  to  get  for  col- 
lecting the  money?  A.     No. 

Q.  Were  you,  in  appearing  before  the  land  office 
in  those  contest  cases,  acting  for  the  Barber  Lum- 
ber Company? 

A.  I  was  not;  I  wish  I  had  been,  because  I  would 
have  got  more  pay  for  it, 

Q.     Were  you  acting  for  Governor  Steunenberg '? 

A.     I  was  not. 

Q.     Were  you  acting  for  John  Kinkaid? 

A.     I  was  not. 

Q.     Were  you  acting  for  John  I.  Wells? 

A.     No. 

Q.  Were  you  acting  for  anybody  other  than  the 
four  claimants,  Arthur  Anderson,  Ball,  Hunter,  and 
Wells?  A.     No,  I  was  not. 

Q.  Did  you  ever  have  any  consultation  w4th  Gov- 
ernor Steunenberg  in  which  he  assumed  to  advise  or 
direct  you  to  take  any  appeal  in  those  cases  ? 

A.    No. 

Q.     Or  with  John  Kinkaid?  A.     No. 

Q.  Were  the  appeals  taken  by  you,  Mr.  Martin, 
in  any  way  other  than  the  usual  course  between  at- 
torney and  client,  when  you  advised  that  such  ap- 
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peals  be  taken?  A.     Just  in  the  usual  way. 

Q.  As  far  as  you  know,  were  Mr.  Barber,  Mr. 
Moon,  or  any  officer  or  agent  of  the  Barber  Lumber 
Company,  cognizant  of  the  fact  that  appeals  were 
taken  ? 

A.     If  they  knew^  it,  I  knew  nothing  of  it. 

Q.  Mr.  Martin,  you  have  testified  to  the  four 
persons  who  afterwards  entered  the  lands  which 
were  relinquished  by  the  four  claimants  whose 
claims  were  contested,  namel}',  Mrs.  Mary  Martin, 
Mrs.  Nettie  Weston,  Mrs.  Phelps,  and  Mr.  Simpson, 
and  that  you  afterwards  bought  the  claims  from 
them,  and  afterwards  sold  them  to  the  Barber  Lum- 
ber Company.  At  the  time  you  bought  those  claims 
from  those  parties  did  you  know^  to  w^hom  you  were 
going  to  sell  them?  A.     No. 

Q.  At  the  time  you  bought  the  claims  from  those 
parties  had  you  had  any  talk,  conversation,  or  cor- 
respondence, with  an}^  official  or  agent  of  the  Barber 
Lumber  Company,  with  reference  to  procuring  those 
claims  for  them?  A.     No,  I  had  not. 

Q.  Were  you  in  any  manner,  directly  or  indi- 
rectl}^,  acting  for  the  Barber  Lumber  Company,  in 
the  purchase  or  acquirement  of  those  lands'? 

A.     I  was  not. 

Q.  Did  the  Barl)er  Lumber  Company  have  any- 
thing whatever  to  do  with  procuring,  Mr.  Simpson, 
Mrs.  Phelps,  Mrs.  Martin  and  Mrs.  Weston  to  locate 
upon  those  lands?  A.     Absolutely  nothing. 

Q.  Will  3'ou  state  briefly'  when  and  where,  and 
the  circumstances  of  the  transactions  and  negotia- 
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tions  between  you  and  the  Barber  Lumber  Company 

which  led  to  your  sale  of  those  lands  to  them  I 

A.  I  think  it  must  have  been  in  the  latter  part 
of  September,  1906 — it  was  at  the  Republican  county 
convention  here  in  this  city  that  fall — I  went  into 
the  Pinney  Theatre,  where  they  were  holding  the 
convention,  and  sat  down  on  a  seat  in  one  of  the  back 
rows,  and  I  noticed  after  1  sat  down  that  Mr.  Chap- 
man, manager  of  the  Barber  Lumber  Company  here 
in  the  city,  was  sitting  at  my  side,  and  the  Republi- 
cans were  having  quite  a  hot  convention,  so  we  sat 
there  and  discussed  the  result  of  the  convention,  and 
finally  he  said  to  me,  "What  are  you  going  to  do  with 
those  four  timber  claims  you  own  up  there  in  the 
Basin?"  And  I  said,  "I  am  going  to  keep  them." 
He  said,  "What  will  you  take  for  them'?"  And  I 
said,  "I  will  take  $6,000  for  them,"  and  he  said  that 
was  too  much ;  I  think  he  offered  me  $4,500  or  $4,800 
for  them — I  forget  which  now — and  we  talked  about 
it  awhile,  and  during  a  lull  in  the  convention  pro- 
ceedings; and  the  convention  started  up  again,  and 
nothing  more  was  said  about  it  at  that  time.  After 
that  I  negotiated  with  Mr.  Chapman  again  in  regard 
to  it;  he  came  to  my  office  and  told  me  that  the 
Barber  Lumbei^  Company  held  everything  up  there 
except  those  four  claims  and  he  would  like  to  have 
them  just  to  clean  up  the  ends,  and  he  would  pay  me 
more  than  they  were  worth  for  them ;  and  I  told  him 
I  knew  that  they  were  worth  a  great  deal  more  than 
I  was  asking  for  them,  $6,000,  as  far  as  that  was  con- 
cerned, and  I  didn't  need  to  sell  them,  and  I  would 
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just  as  soon  hold  them,  and  we  had  quite  a  time;  I 
think  he  raised  his  offer  to  $5,000  at  that  time;  and 
nothing  more  was  done ;  and  I  tried  then — I  negoti- 
ated with  another  party  or  two  in  regard  to  selling 
them;  then  later,  some  time  in  November — it  was 
after  the  election — I  was  coming  in  from  the  East, 
and  Mr.  Chairman  was  going  out  West — going  to 
Portland,  I  think — and  we  met  there  on  that  early 
morning  train — I  got  off  at  Nampa  to  come  into 
Boise,  and  he  got  off  to  go  out  to  Portland;  we 
walked  up  and  down  the  platform  there  talking,  and 
he  named  a  certain  price  for  them,  in  advance  of 
what  he  had  offered  me,  and  said  that  he  had  in- 
structed the  clerk  in  the  office  that  if  I  brought  a 
deed  up  there  during  his  absence  to  give  me  that 
amount  of  money  for  them.  I  saw  this  other  party, 
after  I  came  back  to  town,  that  I  negotiated  with  be- 
fore, and  he  wouldn't  give  me  the  $6,000,  so  I  thought 
the  matter  over  a  day  or  two,  and  took  the  deed  u^d 
and  got  the  money. 

Q.  Mr.  Martin,  did  j^ou  ever  negotiate  with  any 
other  officer  or  agent  of  the  Barber  Lumber  Com- 
pany with  reference  to  this? 

A.  No ;  all  my  negotiations  were  with  Mr.  Chap- 
man. 

Q.  Did  you  ever  negotiate  with  him  prior  to  the 
time  you  have  told  us  about? 

A.     The  first  time  was  in  the  convention. 

Q.  And  at  that  time  you  had  already  purchased 
the  claims  from  the  three  parties  ?  A.    Yes. 

Q.     Not  Mrs.  Mary  Martin 's  1 
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A.     No,  the  other  three. 

Q.  Two  of  these  people,  it  seems,  Mrs.  Weston 
and  Mrs.  Martin,  are  relatives  of  yours  ? 

A.  Yes,  one  is  my  sister  in  law  and  the  other  is 
my  niece. 

Q.  Did  you  suggest  to  them  filing  upon  these 
lands  ?  A.     No,  I  did  not. 

Q.  You  knew  of  it  at  the  time  they  were  going 
to  file,  of  course  1 

A.  Yes,  certainly.  The  talk  about  it  was  between 
my  brother  and  myself,  about  his  wife  taking  a  claim, 
and  then  the  other  one  that  Lee  Martin  was  going  to 
take  was  the  one  that  Mrs.  Weston  afterwards  took ; 
he  didn't  take  it,  and  my  brother  took  Mrs.  Weston 
and  showed  her  the  claim  and  located  her  on  it. 

Q.  Was  the  Barber  Lumber  Company,  or  any 
officer  or  agent  of  the  Barber  Lumber  Company,  cog- 
nizant of  or  interested  in  the  filings  being  made  by 
your  relatives  or  those  people  ? 

A.     Not  the  least  in  the  world,  Mr.  Bundy. 

Q.  Did  you  at  any  time  present  a  bill  to  Gov- 
ernor Steunenberg,  either  orally  or  in  writing,  or 
make  anj-  demand  ujDon  him  for  payment  of  any 
money  for  services  in  the  contest  cases  or  appeals  ? 

A.     I  never  did. 

Q.  Did  you  ever  at  any  time  ask  him  for  any 
money,  except  by  the  instrumentality  of  the  draft  for 
a  copy  of  this  testimony  about  which  you  have  testi- 
fied? A.     That  is  all. 

Q.  Were  you  ever  at  any  time  paid  any  money 
for  services  in  these  matters  by  Governor  Steunen- 
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berg  ?  A,     I  never  was. 

Q.  Mr.  Martin,  do  you  know  a  man  by  the  name 
of  Junius  Wright,  who  formerly  lived  here  1 

A.     Yes. 

Q.  I  handed  you  yesterday  a  transcript  of  his 
evidence  in  this  case.  You  have  read  that  over,  have 
you*?  A.     Yes,  I  have  read  it  over. 

Q.  I  call  your  attention  to  that  portion  of  his  evi- 
dence in  which  he  testified  that  Governor  Frank 
Steunenberg  asked  him,  Wright,  to  go  up  into  your 
office,  and  that  Governor  Steunenberg  and  Wright 
did  go  up  into  your  office,  and  then  testified,  ''After 
w^e  got  there  in  Frank  Martin's  office  he  (referring 
to  Governor  Steunenberg)  went  to  a  safe  in  one  cor- 
ner of  the  office  and  did  something — I  did  not  notice 
what."  The  next  question  is,  "Who,  Martin  or 
Steunenberg?"  The  answer  is,  ''No,  Governor 
Steunenberg."  Then  he  testified,  "Then  he  handed 
this  receipt  to  Mr.  Martin  and  asked  him  (Martin) 
his  opinion  about  it,  and  Martin  said  he  thought 
that  receipt  would  cover  everything,  and  then  Mr. 
Steunenberg  called  me  into  an  inner  room,  where  I 
found  Mr.  Wells  seated  at  the  table."  Mr.  Martin, 
I  will  ask  you  as  to  whether  or  not  that  transaction 
took  place  ? 

A.  I  w^ouldn't  say  absolutely  positively  that  Jun- 
ius Wright  and  Governor  Steunenberg  never  did 
come  to  my  office  together,  but  that  is  my  best  recol- 
lection; I  don't  think  they  ever  did  come  to  my  office 
togther  in  their  lives.  I  have  absolutely  no  recol- 
lection whatever  of  this  transaction  that  you  speak 
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of.  I  don't  remember  Governor  Steunenberg  ever 
showing  me  a  receipt  in  connection  with  Mr.  Wright 
at  any  time  and  asking  me  if  it  was  all  right.  The 
incident  of  the  safe  couldn't  have  happened,  because 
at  that  time  I  didn't  have  a  safe  in  my  office,  and,  as 
I  say,  I  don 't  remember  the  two  of  them  ever  coming 
to  my  office  together;  I  don't  think  they  ever  did. 

Q.  Your  recollection  of  the  fact  that  you  didn't 
have  any  safe  in  your  office  at  that  time  is  clear  and 
certain?  A.     Yes,  I  am  positive  of  that. 

Q.     You  had  had  one  before  and  sold  it  ? 

A.     I  had  none  at  that  time. 

Eedirect  Examination. 
(By  Mr.  GORDON.) 

Q.  At  what  time  is  this  that  you  speak,  Mr.  Mar- 
tin?   You  say  you  didn't  have  one  at  that  time? 

A.  The  summer  of  1905 — I  read  Mr.  Wright's 
evidence  yesterday — or  the  spring  of  1905,  rather. 

Q.     AVliere  did  you  keep  your  papers  at  that  time  ? 

A.  At  the  Capital  State  Bank,  kept  the  more  im- 
portant ones,  and  I  had  a  metal  filing  case  that  I  kept 
the  others  in. 

Q.  You  had  a  metal  filing  case  at  that  time,  did 
you?  A.     Yes. 

Q.  Did  Governor  Steuuenberg,  during  his  life- 
time, keep  a  number  of  papers  in  your  office  ? 

A.  No,  nothing  except  copies  of  mining  contracts, 
or  something  of  that  kind,  that  I  prepared  for  him; 
he  would  sometimes  keep  them  there.  He  would 
take  options  on  mining  ground — he  w^as  a  kind  of  a 
mining  promoter — he   would   take    options   to  pur- 
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chase,  and  options  to  sell,  and  I  prepared    a    good 

many  of  those  things  for  him. 

Q.     He  didn't  have  an  office  of  his  own  at  Boise? 

A.  No;  he  would  very  often  leave  them  there  at 
my  office  after  they  were  prepared  and  signed  up. 

Q.  And,  as  a  matter  of  fact,  he  used  your  office 
as  his  office  w^henever  he  was  in  town,  didn't  he? 

A.  Well,  he  had  any  use  of  my  office  that  he  de- 
sired. He  frequented  my  office,  and  he  frequented 
Mr.  Borah's  office,  and  Mr.  Hawley's  office,  a  good 
deal,  the  three  offices,  and  he  felt  absolutely  at  home, 
I  think,  in  either  office,  and  I  think  he  kept  a  good 
many  of  his  papers  distributed  around,  such  as  I 
have  described,  some  in  Borah's  office  and  some  in 
Mr.  Hawley  's  office,  and  some  in  my  own,  and  I  think 
he  would  drop  in  on  either  of  us  if  he  had  anything 
to  do  and  have  it  done. 

Q.  You  had  some  such  papers  as  that  in  your 
possession,  belonging  to  Governor  Steunenberg,  at 
the  time  referred  to  by  Mr.  Wright  in  his  testimony, 
did  you  not  ? 

A.  Yes;  I  think  probably  I  have  some  of  them 
yet. 

Q.  Where  were  you  keeping  them  at  that  time — 
in  this  metal  filing  case  ? 

A.     They  would  be  in  this  metal  filing  case. 

Q.     AVill  you  describe  this  metal  filing  case  ? 

Mr.  BUNDY. — It  don't  look  anything  like  a  safe. 

A.     It  is  about  five  feet  and  a  half  high. 

Mr.  GOEDON.— Q.    How  wide? 

A.     About  four  feet  wide ;  has  two  or  three  or  four 
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rows  of  letter-files ;  then  it  has  a  row  of  these  shoved 
in  jSles,  with  handles  on  them ;  then  it  has  below  boxes 
that  you  can  lock  up. 

Q.  Is  there  a  door  that  pulls  down  in  front  like 
a  roll-top  desk? 

A.  No,  there  is  no  door  at  all.  And  the  Governor 
wouldn't  have  known — I  would  have  filed  those 
papers  away — he  wouldn't  have  known  where  they 
were ;  he  could  have  asked  me  about  them. 

Mr.  BUNDY.— Q.  Did  he  have  a  particular  file 
that  he  could  go  into  himself?  A.     No. 

Mr.  GORDON.— Q.  You  say  when  Governor 
Steunenberg  was  talking  with  you  in  relation  to  hav- 
ing a  copy  of  the  transcript  of  the  record  made  for 
him,  that  he  stated  his  reasons  for  wanting  a  copy 
were  that  he  was  buying  some  timber  for  the  Barber 
Lumber  Company.  Did  I  understand  you  to  say 
that? 

A.  Either  that  he  had  bought  or  had  caused  to 
be  bought. 

Q.  At  the  time  that  you  drew-  that  draft  on  Frank 
Steunenberg  as  agent,  did  you  know  for  whom  he 
was  agent? 

A.  No,  I  don't  believe  that  I  did,  Mr,  Cordou:  in 
other  words,  I  didn't  know  whose  money  he  had  de- 
posited in  the  bank  in  his  name  as  agent,  and  of 
course  w^here  I  would  be  told  to  draw  on  somebody 
as  agent  that  would  be  notice  to  me  that  he  had  an 
account  there  as  agent,  but  I  didn't  know  whose 
money  it  was. 

Q.     Do  you  remember  the  date  that  you  conveyed 
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these  four  titles  that  you  have  referred  to  here  in 

your  testimony  to  the  Barber  Lumber  Company? 

A.  No,  I  don't  remember  the  exact  date,  but  I 
think  it  was — I  am  quite  positive  about  that — it  was 
in  November,  1906. 

Q.     And  all  the  deeds  were  made  the  same  day? 

A.  It  was  one  deed;  I  conveyed  the  four  claims 
to  the  Barber  Lumber  Company  in  one  deed. 

Q.  Do  you  remember  how  many  days  before  you 
made  that  deed  you  had  secured  the  title  to  Mrs. 
Mary  Martin's  claim? 

A.  No,  I  don't,  but  it  seems  to  me  it  must  have 
been  a  month,  though  I  am  not  sure  as  to  that. 

Q.     Wasn't  it  nine  days? 

A.  I  wouldn  't  be  sure  about  that,  Mr.  Gordon ;  it 
doesn't  seem  to  me  it  was  that  short  a  time,  but  it 
might  have  been. 

Mr.  GORDON.— I  haven't  the  deeds. 

The  WITNESS.— I  haven't  the  dates,  so  I 
couldn't  tell. 

Mr.  GORDON. — My  recollection  of  when  I  saw 
the  deed  is  that  it  was  nine  days  from  the  date  of  the 
deed  of  Mary  J.  Martin  to  you  to  the  date  yoii  made 
the  deed  to  the  Barber  Lumber  Company. 

Mr.  BUNDY. — I  can  give  you  the  dates;  Mary 
Martin  deeded  September  28,  1906 ;  Simpson  deeded 
to  Martin  August  24, 1906 ;  Eleanor  A.  Phelps  deeded 
to  Mr.  Martin  January  13,  1906,  and  Mrs.  Weston 
deeded  to  Mr.  Martin  January  12,  1906.  Mr.  Martin 
conveyed  to  the  Barber  Lumber  Company  November 
7, 1906. 
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Mr.  GORDON. — Q.  Did  you  ever  represent  any 
other  claimants  in  contest  cases  before  the  land  office 
in  which  Governor  Steunenberg  was  in  any  way  in- 
terested, other  than  these  four  that  you  have  just 
mentioned  ? 

Mr.  BUNDY. — I  object  to  that  as  assuming  that 
Governor  Steunenberg  was  interested  in  these. 

Mr.  GORDON. — I  have  qualified  my  question  as 
much  as  I  could;  he  has  shown  enough  interest  to 
have  a  copy  of  the  record  made. 

A.  I  don't  know  just  whether  you  would  call  it 
a  proceeding  or  not,  I  started  on,  Avas  ready  to  start 
a  proceeding  when  the  matter  was  compromised,  at 
one  time. 

Q.     Were  you  ever  paid  any  fee  for  that"? 

A.     I  can  hardly  say  whether  I  was  or  not. 

Mr.  BUNDY.— What  matter  was  that  I 

A.  There  was  an  old  man  here  that  had  a  mine  up 
in  the  Basin,  and  somebody  had  located  a  timber 
claim  that  took  in  his  mine,  and  he  made  proof,  and 
final  receipt  had  been  issued,  and  I  don't  know 
whether  the  claim  had  been  sold  or  not;  anyhow  I 
represented  the  old  man  who  had  the  mine,  and  was 
going  to  start  a  proceeding  in  the  matter  to  have  a 
hearing,  and  the  old  man  and  the  Governor  came  to 
me  and  told  me  that  the  Governor  had  bought  the 
mine,  and  they  wanted  the  matter  dropped ;  as  I  re- 
member, I  prepared  the  papers  transferring  the  mine 
to  the  Governor,  and  charged  the  old  man  $100,  which 
the  Governor  was  to  pay.  The  Governor  gave  me 
some  money  at  different  times,  but  he  never  paid  me 
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for  all  I  did  for  him ;  he  owed  me  quite  a  good  deal 
when  he  died. 

Q.     When  was  this,  Mr.  Martin? 

A.     I  couldn't  tell  you  the  date. 

Q.     What  year? 

A.  The  Governor  went  to  work  and  worked  the 
mine,  and  spent  a  good  deal  of  money  running  a 
tunnel  in  it,  and  then  there  were  a  lot  of  claims  out 
against  it,  and  I  went  to  work  and  settled  that  up  for 
them — I  think  I  settled  that  up  for  them  in  the 
spring  of  1904  or  1905,  I  wouldn't  be  sure  which 
now — ^and  so  it  must  have  been  1903  that  he  bought 
the  mine. 

Q,     Who  was  this  old  gentleman  ? 

A.  I  was  just  trying  to  think  of  his  name ;  he  was 
an  old  man  that  worked  up  here  in  the  Capital  Build- 
ing, came  from  Hailey  over  here,  and  worked  there 
on  the  lawn,  took  care  of  the  lawn  during  the  sum- 
mer, and  run  the  furnace  during  the  winter ;  I  could 
find  out  his  name  at  the  office;  there  were  a  lot  of 
people  here  in  town  who  knew  him — ^lie  was  a  little 
hump  backed.  You  probably  remember  the  man, 
Judge  Morgan,  who  took  care  of  the  lawn  up  there 
along  about  1900  or  the  90 's? 

Q.  Did  you  file  any  papers  in  the  land  office  in 
this  case  that  you  refer  to?  A.     No, 

Recross-examination. 
(By  Mr.  BUNDY.) 

Q.  I  don't  think  the  record  shows  very  clearly, 
Mr.  Martin,  this  last  transaction  you  have  testified 
about.    You  were  employed  by  this  old  gentleman, 
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whose  name  you  have  forgotten,  to  bring  some  pro- 
ceeding to  set  aside  a  timber  and  stone  claim  which 
had  been  entered,  and  which  had  gone  to  final  proof, 
and  which  had  included  within  its  boundaries  his 
mine? 

A.  Yes,  to  at  least  have  that  portion  of  it  cut  out 
which  included  his  mine. 

Q.  You  were  employed  by  this  gentleman  for  that 
purpose  ?  A.     I  was  employed  by  the  old  man. 

Q.  And  the  purpose  was,  not  to  procure,  but  to 
modify  a  timber  and  stone  claim?  A.     Yes. 

Q.  Now,  as  I  understand  it,  while  that  was  pend- 
ing Governor  Steunenberg  bought  out  his  mine  be- 
fore you  had  filed  anything  in  the  land  office  ? 

A.    Yes. 

Q.  And  as  a  part  of  the  transaction  Governor 
Steunenberg,  and  as  a  part  of  the  purchase  price, 
was  to  pay  you  your  fees  % 

A.  Was  to  pay  me  the  $100  w^hich  I  charged  the 
old  man. 

Q.     So  he  was  paying  it  for  the  old  man  % 

A.  That  is  all;  that  was  part  of  the  considera- 
tion ;  he  paid  the  old  man  so  much  for  the  mine,  and 
was  to  pay  my  fee  in  the  matter  in  addition. 

Q.  And  Governor  Steunenberg  did  pay  you  the 
$100,  did  he? 

A.  Governor  Steunenberg  gave  me  money  at 
different  times,  whether  it  would  apply  on  that  par- 
ticular hundred  dollars  or  anything  else — I  drew  a 
number  of  mining  contracts  for  the  Governor,  and 
I  settled  up  two  or  three  mining  matters  for  him. 
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went  up  to  Atlanta,  and,  as  I  say,  on  a  settlement, 
charging  any  reasonable  fees  for  those  things,  he 
owed  me  quite  a  little  at  the  time  he  was  assassin- 
ated. 

Q.  There  was  no  suggestion  or  intimation  that 
Governor  Steunenberg  was  buying  this  mine  for  the 
Bai'ber  Lumber  Company  ? 

A.  No;  he  went  to  work  and  spent  some  four  or 
five  thousand  dollai's  driving  a  hole  in  it  to  see  if 
there  was  any  gold  there. 

Q.  Mr.  Martin,  I  show  you  a  check,  dated  Cald- 
well, Idaho,  July  6,  1901:,  addressed  to  the  Commer- 
cial Bank,  which  reads,  "Pay  to  the  order  of  Prank 
Martin  $100.00,  One  Hundred  Dollars.  (Signed) 
Frank  Steunenberg,  Agent."  Endorsed  on  the 
back,  "Pay  to  Peter  Sonna,  Frank  Martin."  Also 
endorsed  by  Peter  Sonna,  and  the  bank  stamp,  July 
6,  1901.  That  is  Governor  Steunenberg 's  signature, 
is  it  ?  A.     Yes. 

Q.  I  will  ask  you,  Mr.  Martin,  as  to  whether  or 
not  that  check  for  $100  was  paid  to  you  for  or  on 
account  of  any  services  which  you  rendered  in  the 
four  contest  cases  of  Anderson,  Ball,  Hunter,  and 
Wells,  or  in  the  subsequent  appeals  which  were  taken 
in  the  proceedings?  A.     It  was  not. 

Redirect  Examination. 
(By  Mr.  GORDON.) 
Q.     How  do  you  know  it  wasn't,  Mr.  Martin? 
A.     Because    Governor    Steunenberg    never   had 
anything  to  do  with  those  appeals,  never  promised 
to  pay  me  anything,  never  owed  me  anything  for  it. 
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Q.  He  gave  you  a  hundred  and  ninety  odd  dollars, 
though,  to  get  the  transcript  in  those  cases,  didn't 
he?  A.     Yes. 

Q.  This  money  that  Governor  Steunenberg  paid 
you  in  this  mining  deal,  that  was  his  personal  affair, 
wasn't  it?  A.     Yes. 

Q.  And  you  wouldn't  say  that  he  gave  you  this 
check,  Frank  Steunenberg,  Agent,  in  payment  for 
that,  would  you? 

A.     He  might  have  done  so. 

Q.  What  did  he  say  to  you  when  he  gave  you  this 
check  ? 

A.  He  didn't  say  anything.  The  circumstances 
of  that  check  being  given  were  this :  I  took  sick  in  the 
latter  part  of  February,  190-1,  and  was  in  bed  until 
about  the  middle  of  April,  or  a  little  later,  and  after 
I  got  up  I  went  to  my  office  and  worked  quite  a  little 
every  day,  but  was  in  very  bad  condition,  continued 
the  doctor's  treatment,  and  the  doctor  advised  me 
that  I  would  have  to  give  up  my  office  work  entirely, 
which  I  declined  to  do ;  then  he  suggested  to  me  that 
if  I  would  take  a  vacation  I  might  get  all  right;  and 
Govenor  Steunenberg  was  up  here  in  Boise,  came  up 
on  the  evening  of  the  4th,  I  think  I  saw  him ;  the  5th 
I  don't  think  I  saw  him;  the  morning  of  the  6th  he 
came  to  my  office,  and  he  knew  that  the  doctor  had 
insisted  that  I  should  take  a  vacation,  and  he  and  I 
were  talking  about  it ;  and  I  sat  about  the  middle  of 
my  table,  which  is  much  longer  than  these,  and  he 
sat  over  at  the  end,  and  I  told  bun  I  had  been  disap- 
pointed in  getting  some  money  that  I  had  expected  to 
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get,  and  lie  said  "I  can  give  you  some  money,"  and 
he  took  out  his  check-book  out  of  his  pocket,  and  sat 
there  at  the  end  of  the  table  and  wrote  this  check, 
signed  it,  and  handed  it  over  to  me.  That  is  the  full 
conversation  in  regard  to  this  check. 

Q.  The  whole  fee  that  Governor  Steunenberg 
owed  you  w^as  $100  ? 

A.     It  would  have  been  just  this  amount. 

Q.     $100? 

A.  Yes,  just  $100;  but  Governor  Steunenberg 
also  owed  me  for  other  work.  Governor  Steunen- 
berg, on  an  ordinary  settlement  of  our  business  at 
that  time,  at  the  time  he  gave  me  this  check,  would 
probably  have  owed  me  four  or  five  or  six  hundred 
dollars. 

Q.  But  they  weren't  for  any  contest  cases  in  the 
land  office  ?  A.     No,  not  a  cent  of  it. 

(Witness  excused.) 

At  this  time  an  adjournment  was  taken  until  two 
o'clock,  at  which  time,  pursuant  to  adjournment, 
court  met,  the  Examiner  and  counsel  being  present, 
at  which  time  a  further  adjournment  w^as  taken  until 
ten  o'clock,  A.  M.,  Wednesday,  June  2,  1909. 
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Court  met  at  ten  o'clock,  A.  M.,  Wednesday,  June 
2,  1909,  i^iirsiiaut  to  adjournment,  the  Examiner  and 
counsel  for  the  respective  parties  being  present, 

[Testimony  of  Robert  F.  McAfee,  on  Behalf  of  the 
Complainant  (in  Rebuttal).] 

ROBERT  F.  McAFEE,  produced  on  behalf  of  the 
complainant  as  a  witness  in  rebuttal,  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  GORDON.) 

Q.  Mr.  McAfee,  you  are  the  cashier  of  the  First 
National  Bank  of  Boise,  are  3^ou^  A.     Yes,  sir. 

Q.  I  will  ask  j^ou  if  you  have  with  you  the  ac- 
count of  John  Kinkaid,  agent,  with  that  institution. 

A.     Yes. 

Q.     What  period  does  that  account  cover! 

A.  As  shown  by  the  statement  here,  November  6, 
1901,  I  believe  would  be  the  first  entry;  shows  a 
balance  on  December  31, 1904. 

Q.  That  runs  from  November  6,  1901,  down  to 
and  including  what  date? 

A.     December  31,  1904. 

Q.  And  that  shows  all  the  deposits  made  by  John 
Kinkaid  as  agent  during  the  period  mentioned,  does 
it  not? 

A.  It  shows  a  complete  statement  of  his  account 
during  that  period. 

Mr.  GORDON.— We  offer  that  in  evidence. 

Mr.  BUNDY. — Before  the  document  is  admitted 
in  evidence,  I  want  to  ask  a  few  questions. 
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Cross-examination. 
(By  Mr.  BUNDY.) 

Q.  Mr.  McAfee,  this  statement  that  yon  have 
brought,  marked  "John  Kinkaid,  Agent,"  seems  to 
show  certain  deposits  on  the  credit  side  in  gross 
amounts — it  doesn't  show  what  those  deposits  con- 
sisted of?  A.     Yes. 

Q.  Do  you  know,  or  have  you  any  means  of 
knowing,  wliose  agent  John  Kinkaid  was,  as  far  as 
this  account  is  concerned? 

A.     Not  that  I  know  of. 

Q.  Do  you  know  whether  it  was  as  the  agent  of 
one  person,  or  several? 

A.  I  haven't  any  idea  at  all;  the  account  was 
opened  with  John  Kinkaid,  Agent,  ^and  checked 
against  that  way. 

Q.  The  checks  drawn  against  it  were  not  John 
Kinkaid,  Agent,  were  they? 

A.  I  don't  remember  positively;  I  think  they 
were  just  signed  John  Kinkaid,  although  I  am  not 
positive  about  that;  the  vouchers  have  all  been  re- 
turned to  Mr.  Kinkaid. 

Q.  Well,  this  account  was  opened  with  Kinkaid 
in  November,  1901,  as  it  appears  here,  with  John 
Kinkaid,  Agent;  then  it  seems  to  have  been  run  along 
for  a  period  of  several  years,  and  I  will  ask  you  as 
to  whether  or  not  you  know  whether  the  money  de- 
posited here  was  money  he  held  as  agent,  or  whether 
it  was  personal  money? 

A.  I  haven't  any  idea;  he  came  in  and  deposited 
the  money;  there  are  some  of  those  deposits  that  I 
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have  taken  myself,  personally;  I  remember  some  of 
them;  but  there  was  no  question  at  all  about  it;  I 
think  he  had  an  account  previous  to  this  time  as 
John  Kinkaid,  and  the  account  was  continued — I 
don't  think  there  was  any  change  on  the  book  at 
all,  except  that  he  requested  it  to  be  made  agent.  I 
don't  know  whether  he  had  become  involved  in  his 
mining  interests  up  here  and  did  it  to  avoid  attach- 
ment or  not. 

Q.  But  it  was  simply,  at  his  request,  changed,  in 
November,  1901,  to  John  Kinkaid,  Agent*? 

A.     Yes. 

Q.     And  from  that  time  on — 

A.  There  was  never  a  change  that  I  know  of  in 
his  signature. 

Q.  Mr.  Kinkaid,  drawing  against  this  account, 
drew  all  kinds  of  cheeks,  personal,  small  and  large? 

A.  It  is  shown  there  in  the  statement  what  the 
checks  were. 

Q.     Have  you  any  recollection? 

A.  The  checks  are  itemized  there,  Mr.  Bundy; 
each  check  is  shown  there  on  the  statement. 

Q.     The  amount. 

A.     That  is  the  only  record  we  have  of  any  checks. 

Q.  Have  you  any  recollection,  Mr.  McAfee,  out- 
side of  this  here,  as  to  the  character  of  the  checks 
he  was  drawing,  whether  it  was  personal  bills,  or  all 
kinds  of  checks'? 

A.     I  would  never  pay  any  attention  to  that. 

Q.  Then  you  have  no  means  of  knowing,  and 
don't  mean  to  testify,  that  this  account  of  John  Kin- 
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kaid,  Agent,  was  his  account  as  agent  for  the  Barber 

Lumber  Company'? 

A.     I  don't  l^now  that  it  was. 

Q.     Or  as  agent  for  Frank  Steunenberg? 

A.  I  don't  know  that  it  was  as  agent  for  anyone, 
except  that  the  account  was  requested  to  be  made 
with  John  Kinkaid,  Agent. 

Q.  And,  of  course,  you  liave  no  independent  recol- 
lection of  who  furnished  tlie  money,  or  what  checks 
were  deposited  here  to  his  credit?  A.     I  do  not. 

Q.  Don't  you  recall,  Mr.  McAfee,  that  after  the 
first  short  period  of  time  here,  Mr.  Kinkaid  drew 
checks  against  this  account,  and  always  drew  them 
in  his  own  name  ?  A.     Yes. 

Q.  Do  you  recall  the  time  he  was  buying  land  and 
issuing  checks  up  in  the  Crooked  River  country  to 
a  large  extent  ?  A.     Yes, 

Q.  And  don't  you  recall  that  all  those  checks 
were  drawn  simply  as  John  Kinkaid?  A,     Yes. 

Q.  But  were  always  charged  against  this  agent 
account?  A.     Yes. 

Q.  Did  you  ever  have  any  specific  instructions  to 
do  that,  or  was  it  just  a  continuation? 

A.     Just  a  continuation  of  the  old  account. 

Q.  So  the  substance  of  your  evidence  is,  Mr.  Mc- 
Afee, that  while  the  record  of  John  Kinkaid 's  trans- 
actions with  your  bank  were  kept  under  this  account 
entitled,  ''John  Kinkaid,  Agent,"  yet  as  against  that 
account  was  charged  his  personal  checks  and  every- 
thing else. 
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A.  The  checks  were  all  charged  to  the  one  ac- 
count. 

Mr.  BUNDY.— That  is  all. 

Mr.  GORDON.— Before  I  put  that  in  I  will  mark 
it  Complainant's  Exhibit  Kinkaid  Account  No.  3, 
and  desire  to  have  it  copied  into  the  record,  as  fol- 
lows : 

[Complainant's   Exhibit   Kinkaid   Account   No.    3 
(Copy).] 

"CANCELLED  CHECKS  RETURNED  HEREWITH. 

Boise,  Idaho,  Dec.  31st,  1904. 
John  Kinkaid,  Agent, 

In  Account  with  THE  FIRST  NATIONAL  BANK  OF  IDAHO. 

Please  e.xamine  and  report  as  soon  as  convenient. 
Dr.  Cr. 
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Redirect  Examination. 

Mr.  GORDON.— Q.  Mr.  McAfee,  have  you  with 
you  the  account  of  the  Barber  Lumber  Company 
with  the  First  National  Bank  of  Boise,  Idaho  % 

A.  If  you  refer  to  this  statement  here,  account 
of  the  Barber  Lumber  Company,  Frank  Steunen- 
berg,  agent. 

Q.     What  is  that  account — explain  it. 

A.  It  is  an  account  we  carried  on  our  books, 
initial  deposit  June  27,  1903,  Barber  Lumber  Com- 
pany, Frank  Steunenberg,  Agent,  showing  four  de- 
posits. 

Q.     What  are  those  deposits? 

A.  June  24,  1903,  $50,000;  December  14th,  $10,- 
000;  December  28th,  $12,600;  February  3d,  1904,  $6,- 
600. 

Q.  Have  you  any  recollection  how  that  account 
was  opened  and  how  that  first  deposit  of  $50,000  was 
made? 

A.  I  believe  the  first  deposit  of  June  24th,  was 
a  telegraphic  transfer  from  the  Continental  Na- 
tional Bank  of  Chicago. 

Q.     That  was  the  $50,000  transaction? 

A.     $50,000. 

Q.  Were  the  instructions  in  that  telegram  that 
drafts  or  checks  by  Frank  Steunenberg  would  be 
honored  or  paid  out  of  that  account? 

A.  I  don't  believe — I  believe  it  was  transferred 
to  the  Barber  Lumber  Company. 

Q.  Just  a  transfer  to  the  Barber  Lumber  Com- 
pany of  $50,000.     Then  when  was  the  Frank  Steuu- 
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enberg,  Agent,  attached  to  it? 

A.  I  don't  remember;  tliat  is  the  way  the  account 
was  originally  opened. 

Q.     How? 

A.  Barber  Lumber  Company,  Frank  Steunen- 
berg,  Agent. 

Q.  And  in  that  way  you  would  honor  drafts  or 
checks  drawn  either  by  the  officers  of  the  Barber 
Lumber  Company,  or  Frank  Steunenberg,  as  agent? 

A.  I  don't  remember  any  signatures  otherwise 
than  Steunenberg 's,  although  there  may  have  been; 
that  is  a  number  of  years  past;  I  wouldn't  remember 
what  signature  were  attached  to  the  checks. 

Q.  Now,  do  3^ou  remember  any  of  the  items  that 
are  charged  to  that  account,  Frank  Steunenberg, 
whether  they  were  checks  or  drafts,  or  to  whom  they 
were  drawn? 

A.     No,  I  do  not;  I  have  no  recollection  of  that. 

Q.  There  is  an  item  there  of  August  5,  1903,  for 
$8,000  credit.  A.     What  day  is  that? 

Q.     I  have  August  5th;  it  may  be  a  day  later. 

A.     August  6th,  $8,000. 

Q.     Do  you  know  what  that  item  was? 

A.  I  do  not  know  what  the  item  was,  excepting 
a  conversation  with  you  last  night.  I  don't  know 
positively  that  there  was  such,  but  when  you  were 
asking  me  about  an  exhibit  there  as  coming  from  the 
Caldwell  Banking  &  Trust  Comj)any,  dated  August 
5th,  stating  they  had  sent  it  to  us  for  collection,  we 
show  a  credit  to  them  on  the  following  day  of  that 
amount. 
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Q.    You  haven't  any  independent  recollection? 

A.     No. 

Q.  Other  than  the  conversation  with  me  that  I 
had  some  items  of  another  bank,  and  your  records 
showed,  a  day  later,  a  corresponding  amount. 

A.     A  corresponding  amount  a  day  later. 

Mr.  BUNDY.— What  statement  was  it  that  Mr. 
Gordon  made? 

Mr.  GORDON.— If  you  will  look  there  at  that  ac- 
count, you  will  find  here  that  a  day  after  each  one  of 
these — 

Mr.  BUNDY.— Wliat  has  that  got  to  do  with  it 
anyway  ? 

Mr.  GORDON.— Nothing;  only  I  am  trying  to  find 
out  whether  there  is  an}"  inconsistency  in  the  ac- 
counts of  the  Northwestern  Lumber  Company  and 
these  Steunenberg  accounts  that  I  have,  and  by  put- 
ting these  in,  it  accounts  for  those  items  as  having 
been  charged  to  that  $50,000  that  you  had  forwarded 
here  to  Steunenberg 's  credit;  that  is  all;  the  account 
there  shows  it.  I  wanted  an  explanation  of  those 
items,  that  is  all;  he  can't  do  it,  so  I  will  get  the 
Caldwell  Bank. 

Q.  Does  that  statement  that  you  hold  cover  all 
the  items  of  deposit  and  checks  drawn  against  the 
account  of  the  Barber  Lumber  Company,  Frank 
Steunenberg,  Agent,  for  the  jDeriods  set  forth  in  that 
account? 

A.     It  is  a  complete  statement  of  the  account. 

Q.     From  what  date? 

A.     June  27th,  1903,  to  date,  for  that  matter. 
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Mr.  GORDON. — We  offer  that  paper  in  evidence, 
marked  Complainant's  Exhibit  Marked  Barber  Lum- 
ber Co.,  Frank  Steunenberg  account  No.  1,  as  fol- 
lows: 

[Complainant's   Exhibit  B.  L.  Co.,  F.  Steunenberg 
Acct.  No.  1  (Copy).] 

''CANCELLED   CHECKS    RETURNED    HERE- 
WITH. 

Boise,  Idaho, 190 — 

Barber  Lumber  Co. 

Frank  Steunenberg,  Agt., 
In  Account  with  THE  FIRST  NATIONAL  BANK 

OF  IDAHO. 
Please  Examine  and  Report  as  soon  as  Convenient. 


Dr. 

Or. 

1903. 

1903. 

June  27 

Check 

500 

June  24  Deposit 

50,000. 

27 

" 

26,750 

Dec.  14 

10,000 

29 

" 

2,550 

28 

12,600 

July  2 

" 

5,100 

1904. 

6 

" 

50 

Feb.  3 

6,600 

Aug.  6, 

" 

8,000 

Sept.  24 

" 

1,000 

Oct.  24 

" 

700 

24 

" 

5,000 

Dec.  18 

" 

5,000 

24 

" 

4,500 

30 

" 

5,000 

30 

" 

2. 

75 

30 

" 

2,500 

31 

" 

122. 

16 

1904. 

Jan.   2 

" 

42 

5 

" 

5,000 

Feb.  15 

" 

5,600 

Aug.  11 

" 

1,700 

Balance  (red 

ink) 

83. 

09 

79,200 

79,200 

Balance  83 .  09" 
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Mr.  GORDON.— Q.  Mr.  McAfee,  would  your 
bank  have  honored  a  draft  or  check  drawn  by  W.  E. 
Borah,  agent,  on  the  First  National  Bank  of  Boise, 
and  endorsed  by  Frank  Steunenberg,  out  of  this  ac- 
count which  3^ou  have  just  identified'? 

A.  I  never  had  any  authorization  to  do  anything 
of  that  kind. 

Mr.  BUNDY. — You  are  mixed  on  that,  Gordon;  he 
didn't  draw  any  draft;  the  money  was  sent  to  him 
directly. 

The  WITNESS. — You  are  asking  a  question  there, 
Mr.  Gordon,  if  you  will  allow  me,  if  Mr.  Borah — you 
say  Borah,  as  agent;  now  he  might  be  agent  for  half 
a  dozen  things.  If  he  had  an  account  as  W.  E. 
Borah,  agent,  that,  of  course,  would  be  paid. 

Mr.  GORDON. — I  am  speaking,  would  it  have  been 
paid  out  of  the  account  I  have  just  shown  you,  the 
last  account,  if  it  were  endorsed  by  Frank  Steunen- 
berg? 

Mr.  BUNDY. — Steunenberg  was  out  of  town,  and 
there  was  some  land  they  wanted  to  buy,  and  Steun- 
enberg had  the  money,  and  Borah  drew  a  draft. 

The  WITNESS. — Steunenberg 's  endorsement  was 
the  same  thing  as  his  signature  to  the  draft. 

(Witness  excused.) 
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WILLIAM  BALDERSTON,  produced  by  com- 
plainant  as  a  witness  in  rebuttal,  being  first  duly- 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  KEIGWIN.) 

Q.     You  are  Mr.  William  Balderstonl 

A.    Yes,  sir. 

Q.  And  you  are  register  of  the  United  States 
Land  Office  at  Boise  *?  A.I  am, 

Q.  And  as  such,  you  have,  I  take  it,  the  custody 
and  possesion  of  the  records  of  that  office. 

A.     The  register  and  receiver  have  joint  custody. 

Q.  You  have  there  a  book,  Mr.  Balderston.  Will 
you  state  to  the  Examiner  what  that  book  is'? 

A.  This  is  a  file  of  letters  from  the  Commissioner 
of  the  General  Land  Office. 

Q.     And  how  is  that  book  made  up  I 

A.  This  book  is  made  up  of  letters  that  come 
from  the  Commissioner,  with  the  instructions  the 
Commissioner  may  send  us,  for  filing. 

Q.  As  I  understand,  these  letters  are  by  you  re- 
ceived officially  from  the  Commissioner  of  the  Land 
Office,  and  are  made  up  into  a  bound  volume  ? 

A.    Yes. 

Q.  Have  you  there,  Mr.  Balderston,  the  letters 
of  the  Commissioner  of  the  General  Land  Office 
transmitting  to  this  office  the  decisions  rendered  by 
the  Secretary  of  the  Interior  in  the  cases  of  James 
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T.  Ball,  Arthur  Anderson,  Harvey  H.  Wells,  and 

Abel  E.  Hunter? 

A.     I  think  they  ai'e  all  here. 

Q.  Will  3'ou  look,  please,  and  see  if  you  find  all 
those  letters'? 

A.  One  here  transmitting  departmental  decision 
in  the  case  of  United  States  vs.  Arthur  Anderson, 

Q.  Will  you  state  what  is  the  date  of  the  Secre- 
tary's decision,  the  Commissioner's  letter  of  trans- 
missal?  A.     The  date  is  May  24,  1905. 

Q.     What  else  have  you  there  ? 

A.    What  other  cases,  you  mean? 

Q.     Yes. 

A.  I  have  a  similar  record  in  the  case  of  James 
T.  Ball. 

Q.  What  is  the  date  of  the  Secretary's  decision 
in  that  case?  A.     The  same  date. 

Q.     And  now  anything  else,  Mr.  Balderston? 

A.  A  similar  record  in  the  case  against  Abel  Ed- 
ward Hunter. 

Q.     United  States  against  Hunter? 

A.    Yes. 

Q.     Of  the  same  date? 

A.     Yes,  the  same  date. 

Q.     And  have  you  anything  else? 

A.     Two  letters  here. 
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